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OAK  URIAHS  WALLUJOI, 
a  minor*  by  J-elema  Meyer, 
hiii  next  friend , 

Defendant  in  err or # 
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Plaintiff  In  Srror. 


warn  TO  SUMSIOR 
COURT,    COOK  COOITY. 


265I.A.  5  97 


Iff.  «iiifiIX)a»  JUSTICE  CUULLKY  BSIIVEREJ)  TIE  QP1HIQJI  0?  THS   COURT* 


in  an  action  for  damages  for  personal  injuries  receired 
by  plaintiff  in  an  automobile  accident  on  August  30,  1928,  there 
was  an  ax  ear  to  trial  before  the  court   (Judge  UeKinley)  without  a 
jury  on  January  26,  1931,  resulting  in  a  finding  and  judgment 
against  defendant  for  $8*000,  the  full  amount  of  plaintiff's  claim. 
On  Ksreh  24,  1931,  after  two  terms  of  court  had  passed,  defendant 
appeared  and,  under  section  89  of  the  Practice  Act,  mored   that  the 
judgment  be  Taos  ted  and  that  a  trial  be  had  upon  the  merits.     The 
motion  was  supported  by  a  petition.     Subsequently  defendant  filed 
an  amended  petition,  supported  by  an  affidayit  of  his  attorney,  and 
by  lea re  of  court  he  filed  an  amendment  to  the  petition.     On  April 
3,  1931,  there  was  a  hearing  upon  the  petition,  as  amended,  and 
plaintiff's  answer  thereto,       uring  the  hearing  defendant's  attorney 
gar*  testimony  whloh  was  in  substantial  accord  with  his  affidswlt. 
The  oourt  entered  an  order  denying  the  prayer  of  the  petition  to 
vac* to  the  judgment,  and,  to  rewerse  the  order  defendant  prosecutes 
the  present  writ  of  error.     Plain, iff  has  not  appeared   in   this  oourt 
or  filed  any  brief* 

Plaintiff's  declaration  consists  of  three  counts.     In 
the  first  it   is  alleged   in  substance  that  on  August  30,  1028, 
plaintiff,  a  minor  under  ssren  years  of  sge,  was  "walking  westward 
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aeress  Milwaukee  avenue,"  a  northwesterly  and   southeasterly   public 
street  in  Chicago |  that  defendant  was  "driving  his  automobile  in  a 
westerly  direction  on  I  iversey  arenue  and  turning  south  In  Milwaukee 
avenue,"   and   bo  negligently  operated  hie  automobile  that   it   struck 
plaintiff,  knookec   him  down  and  ran  over  his*  and   seriously  end  per* 
Manently  injured  hia.       In  the  second  count  the  oharge  is  willful 
and  wanton  negligence*       In  the  third  the  charge  is  that  defendant 
violated  a  statute  of  Illinois  in  that  he  negligently  failed  to  giro 
reasonable  warning  of  the  automobile* I  approach  and  to  use  erery 
reasonable  precaution  to  avoid   injuring  plaintiff,  and  negligently 
failed   to  stop  the  automobile  until  plaintiff  could  safely  proceed* 
In  apt  time  defendant  entered  an  appearance  by  his  attorney*     m«et 
slentworta,  and  filed  a  plea  of  the  general  issue* 

In  defendant's  petition,  as  amended,  he  alleged  in  sub- 
stance that  on  March  19  9  1931,  he  was  serred  with  an  execution 
issued  upon  the  judgment  entered  against  him  on  January  28.  1931| 
that  thin  was  the  first   Intimation  or  knowledge  he  had  that  there 
had  been  a  trial  of   the  case,  and    that  he  imaed lately  conferred  with 
his  attorney!  that  prior  to  said   trial  he  and  hie  attorney  had  made 
preparations  for  his  defense  and  had  interviewed  witnesses,  etc.j 
thnt  he  had  no  knowledge  that   the   c»se  had  been  put  upon  the  trial 
call  of  any  judge  of  the  court |  that  the  reason  he  did  not  appear 
when  the  cause  was  called  for  trial  is  that  he  was  not  notified  by 
his  attorney |  that  his  attorney  was  watching  the  case,  and  that  the 
reasons  said  attorney  did  not  notify  him  of  the  impending  trial,  and 
was  himself  not  present  when  the  case  wan  called ,   is  as  stated   in 
sftld  attorney's  affidavit  hereto  attached  and  made  a  part  of  this 
petition |  that  he  has  a  good  defense  upon   the  nerits  to  plaintiff's 
claim   that  he  was  not  guilty  of  any  negligence  on  the  day  of  the 
accident |  that  he  was  driving  his  Automobile  enoterly  on  Divereey 
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avenue  and  earn  to  a  complete  atop  just  watt  of  Milwaukee  avenue 
and  waited  for  the  traffic  light*  to  change  |  that  when  they  changed* 
indicating  that  he  night  advanoe*  ho  slowly  mad*  a  right  torn 
southerly  into  Milwaukee  avenue  and  continued  go lag  southerly  In  that 
avenue  at  a  speed  not  exooedlng  0  alios  an  hourf  that  there  was  a 
line  of  oars  parked  on  the  oust  side  of  that  avenue  and  other  oars 
Boring  in  a  procession  northerly  in  that  arenue •  while  he*  to  the 
west  of  them*  was  mowing  southerly |  that  suddenly  and  whoa  ho  was 
acre  than  100  feet  south  of  l-lversey  street*  a  child  (plaintiff) 
"darted  out  into  the  street*"  between  two  of  the  cars  moving  in  said 
procession*  -and  In  front  of  petitioner's  oar*  as  a  result  of  which 
It  struck  said  child i"  and  that  the  movements  of  the  child  were  "a 
quick  and  couplet e  surprise*  to  him,  and  although  he  applied  the 
brakes  to  the  oar  *hioh  were  in  good  condition*  he  was  unable  to 
stop  the  ear  in  time  to  avoid  hitting  the  child*  etc* 

In  the  affidavit  of  said  attorney*  Ernest  Kentworts, 
ho  alleged  in  substance  that  ho  did  not  know  that*  when  the  case 
was  called  for  trial  la  January »  1931*  it  w*s  or  had  appeared  oa 
the  trial  call  of  any  judge  of  the  court |  that  he  first  learned 
of  this  fact  and  of  the  entry  of  the  ex  parts;  judgment  when  his 
client  brought  the  Issued  execution  to  hln  oa  iUrch  19*  1931 t  that 
for  several  months  prior  to  said  trial  he  was  of  the  belief  that 
the  case  had  been  assigned  to  Calendar  Ko.  11  of  the  court |  that 
he  diligently  watched  in  the  Law  Bulletin  the  progress  of  the  eases 
upon  th*t  calendsr*  whioh  Judge  3*  Mar  ray  Clark  was  calling)  that 
the  number  of  said  case  on  said  calendar  was  187  and  that  prior  to 
January  28,  1931*  he  had  noticed  that  said  judge  in  calling  oases 
en  the  same  had  not  progressed  beyond  oasc  *o«  150 |  that  shortly 
prior  to  November  1,  1930,  "supplemental  Calendar  »©•  2*   was  issued l 
that  ho  had  difficulty  in  finding  said  case  on  say  of  the  eleven 
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<Uf  forest  judges*   calendars  contaLned  In  said  "Suppleaental 

Calendar |"  that  upon  sailing  upon  one  of  the  deputy  clerks  of 

said  court,  short 1/  after  said  'supplemental  Calendar"  vie  issued , 

said  clerk  skewed  to  htm  that  the  case  appeared  as  Wo.  187  on  the 

"Horn-Jury  Calendar,*  for  the  calling  af  which  no  judge  had  no  yet 

bean  assigned,  nnd  the  clerk  told  him  "to  watch  Calendar  He.  Ill" 

and  that  the  first  page  or  coyer  of  said  "supplemental  calendar* 

is  as  follows: 

A  copy  of  said  corer  is  here  set  out  in  the  affidavit. 

It  discloses  thrtt  there  are  eleven,  trial  calendars  to  he  cnlled  by 

different  Judges.  Ten  of  these  trial  calendars  are  numbered  from 

1  to  10  inclusive  and  underneath  each  number  appears  the  name  of 

the  particular  trial  judge.  Then  follows  "Ho.  11"  and  lmar* lately 

underneath  are  the  words  "To  Be  /aligned."  Then  follow  the  word  si 

"This  calendar  (meaning;  said  No*  11)  contains  the  following 
oases  « 
Calendar  Hoe.  105  to  145  inclusive ,  fro*  Calendar  Ho.  1 

•  ee  to  123    •     ■    n    Ho*  5 

•  •       121  to  140  ■  •  «  He*  9 
*       126  to  146               ess  Ho.10 


Non-Jury  Calendar* 

And  in  the  affidavit  affiant  further  alleged   that  "from 
the  Banner  in  which  the  calendars  of  ths  various  judges  are  listed 
on  said  cover  it  appeared   to  this  affiant,  and  evidently  to  said 
deputy  clerk,   that  the   *non-»jury  calendar*  was  a  part  of  Calendar 
So.  11*  and  was  not  an  independent   calendar"   (as  above  the  words 
•Non-Jury  Calendar"  no  number  appeared  )|  that  frocx  the  typographical 
layout  of  the  cover  affiant  was  of  the  opinion  that  said  "non-Jury 
calendar"  was  merely  one  of  the  integral  parts  of  Calendar  Ho*  U 
and  that  some  judge  would  thereafter  ho  assigned  to  hear  ths  cases 
on  said  calendar  No*  11  •  including  those  on  said  "non-jury  calendar f" 
that  thereafter  said  Judge  I*  Hurray  Clark  was  as  lgned  to  hear  the 
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cases  on  Calendar  Ho«  11*  and  affiant  watched  the  progress  of 

said  calendar!  that  by  reason  of  said  typographical  arrangement 

of  the  cover*  as  cell  us  the  statement  of  the  clerk  of  the  court 

as  aforesaid*  affiant  was  'alaled*  into  the  belief  that  said  case 

would  in  due  tiae  be  called  by  said  Judge  Clark  and  not  by  any 

other  Judge |  and  that  in  acting  upon  said  belief  he  acted  "reasonably 

and  without  negllgenoe** 

In  plaintiff's  answer  to  the  petition  it  is  alleged  that 
after  the  case  was  at  issue *  no  jury  baring  been  demanded*  it  was* 
pursuant  to  a  court  order  and  notice  in  due  form  served  upon  defend* 
ant's  attorney*  placed  upon  the  calendar  of  non-jury  casesi  that 
afterwards  it  was  called  in  its  order  upon  the  daily  oall  of  the 
judge  to  whoa  the  trial  of  non-jury  cases  had  been  assigned  for 
several  days  prior  to  the  date  of  said  ex  Parte  hearing l  that  at  no 
tine  did  defendant  or  his  attorney  appear  is  court  to  sake  a  defense, 
that  "none  of  the  excuses  offered  by  defendant  as  reasons  for  vacating 
said  judgment  Is  sufficient  in  law  or  in  facts*  that  the  designation 
of  cases  upon  the  cover  of  said  supplemental  calendar  "is  not  such 
as  to  bo  a  legal  excuse  for  the  inattention  to  the  oall  of  the  trial 
calendar I"  that  the  f'.etn  and  things  alleged  in  the  petition  "do  not 
bring  the  same  within  the  purr  lew  of  a  motion  in  the  nature  of  a 
writ  of  error  coram  nobis*  in  this*  that  said  errors  are  not  errors 
of  fact}"  and  that  said  matters  and  things  as  so  alleged  "are  con- 
fessions of  negligence  on  the  part  of  both  defendant  and  his  attor- 
ney*"  It  will  be  noticed  that  the  answer  is  more  in  the  nature  of 
a  special  demurrer  to  defendant's  petition  than  it  is  an  answer 

thereto • 

On  the  hearing  on  the  motion*  as  above   stated*  defend- 
ant's attorney  gave  testimony  which  was  in  substantial  accord 
with  his  said  affidavit*  but  no  evidence  whatever  was   introduced 
by  plaintiff  contradict  lag  the  facts  as  stated  in  said  attorney* o 
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affidavit  and   testimony. 

After   coB£iJ«rrinti,    the  petition  ano  affidavit,   the  *ns*er 
of  plaintiff  thereto  and   the  t«8(ln»y   addueee*  we  are  of  the  opinio* 
that  toe  court  erred   ia  denying  the  prayer  of  the  petition*  mad   iii 
refusing  to  vacate  said   juagmtnt  of  January  *6*  1931  •     MM  it  has 
been  decided   in  Cramer  v.  ooamercial  Men' a  An^'n.  ftp   111.  61e,  521* 
and  many  subsequent   cases*  that  the  notion  uuocr  section  S9  of  the 

r&ctice  Aot  "is  not  intended   to  relieve  a  party  from  the  consequences 
of  his  own  negligence,"   it  i»  said  In  Jacob  eon  v.  ^ahklnaae  >  3J7  HI* 
141*  146*    (italic*  oura)  4     "The  purpose  of  the  writ  ftfalli  MVf  1  ** 
oeaaon  l«w»  and  of  the  statutory  ant ion  subs* i tut eu  for  it  in  this 
t-ntt,  is  to  bring  before  the  court  reader  lag  the  judgment  matters 
of  fact  not  appearing  of  reoord*  which*  if  known*  at  the  time  the 
judgment  was  rendered,  would  hare  prevented  its  rendition.     Illustra- 
tions of  such  matters  are  the  disability  of  the  parties  to  sue  or 
defend*  the  failure  of  the  clerk  to  file  a  plea  or  answer*  and  the 
omission  to  interpose*  through  f  aud*  duress  or  Qjtouaablo  mist  aha 
and  without  negligence  on  the  part  of  th?  defendant*  a  valid  defease 
existing  in  the  facts  ia  the  ense."       Wo  think  that  in  the  preaeat 
oaeo  it  sufficiently  appears  that  it  was  owing  to  aa  "excusable  mis- 
take*1* and  not  negligence*  on  the  part  of  defendant *s  attorney  that 
neither  he  nor  defendant  was  present  in  court  to  defend  the  ease 
when  it  was  called  for  trial  on  the  non-jury  calendar  before  Judge 
Me&ialey.     And  we  think  that  said  mistake  was  brought  about  by  the 
typographical  arrangement  of  the  cover  of  supplemental  calendar  So* 
2*  (printed  and  distributed  by  the  clerk  of  the  court)  and  the  state- 
ments thereon*  coupled  with  the  verbal  statement  of  a  deputy  clerk 
of  the  court*  made  to  defendant's  attorney  as  shown  and  upon  whioa 
the  latter  apparently  relied,     (See  Toth  v.  Samuel  Phillipsoa  |  CoM 
250   Til.     pp,  247*  2S1-2|     Madden  v.  City  of  Chic  go*  2*3  HI.  165* 
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169-701     Moflrath  fc  ftffjflHP   ^'   »«    JMMsl   "*il*s.r«   Co...   252  111* 
App.  476 •  401-2. 

Accordingly*   the  order  of   toe  superior   court  of  April 
3#  1931,  denying  the  prayer  of  cefenuant's  petition  and  refusing 
to  raoate  said  Judgment  cf  January  <£3»  1991*   is  retried  and  the 
cause  is  remanded  with  directions  to  raoate   said  judgment. 

MUMB   v:-i.     JmM  m  HUMffmai 

Krrner,  J.,  concur b| 

o  anion,  J.i       I  concur  in  the  judgment  of  this  6  ouptfeut  &ot 
in  all  that  is  or16  in  the  opinion. 
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iefemdant  la  hrror, 

V. 

IORTH  AMi;PICAH  TRUST   CO., 
(formerly  known  as  Iroquois 
Trust  Co*)  and  KAKKISCS 
parks*  and  JoflB  c.  QRKY, 
Plaint  if  ft  in  :^rror. 


BBROR.TO  lAjyiCIPAX 
?  CHIC  *00, 

265  I.A.  ^97 


z_ 


■i 4  pusxbxxg  justxci  ansunr  mmum  rn  mnoi  tt  rn  m  r< 


On  March  2.  1931.  plaintiff  coamenoed  in  the  municipal 
court  a  4th  class  action  in  tort  against  defendants,  who,  taring 
been  served  with  process  and  not  having  appeared,  were  duly  de- 
faulted. On  pril  29,  1931,  on  the  ax  parte  he  ring  of  ct id once 
without  a  jury,  the  court  found  defendants  guilty  in  manner  and 
for*  as  charged  in  plaintiff's  statement  of  claim  and  assessed 
plaintiff's  damages  "at  the  sum  of  $508  in  tort,"  and  entered 
Judgment  n  the  finding  against  defendants  in  that  sum.  The 
present  writ  of  error  is  sued  out  to  reverse  the  Judgment. 

defendants'  sole  contention  is  that  plaintiff's  state- 
ment of  claim  is  insufficient  to  support  the  Judgment.  The 
statement  of  claim  is  in  substance  as  follows* 

That  on  or  about  January  3,  1923*  defendants  represented 
to  plaintiff  that  a  certain  company,  to  be  known  as  the  "Iroquois 
National  Bank  of  New  York  City,"  was  in  process  of  organisation, 
and  that  said  proposed  bank  "had  complied  with  all  of  the  Federal 
laws  and  statutes  of  the  Unlteu  tates  In  the  formation  of  a 
national  banks"  that  relying  upon  said  representations  plaintiff 
subscribed  to  "one  unit  of  chares"  of  sr  id  proposed  bank  and  paid 
to  defendants  the  sum  of  >260  on  January  3,  1928,  and  the  sum  of 
$45  on  February  3,  1923. 

That  on  January  3,  1928,  defendant s  also  represented  to 
plaintiff  that  said  proposed  bank  "had  qualified  in  the  office  of 
the  Comptroller  of  the  Currency  of  the  united  tatca  by  the  filing 
of  Articles  of  seoolntloa  and  organisation  certificate,  pursuant 
to  sections  3135 »  5134  and  5135  of  the  national  Bank  ot  of  the 
nite<   tates*  and  was  acting  pursuant  to  powers  conferred  by 
section  5136  of  said  bank  net." 
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That  plaintiff  relied  upon  the  truth  of   the  representations 
aforesaid  made   by  defendants  and   "paid   over  said  total  sum  of  4305 
on  the  respect Ire  dates  mentioned  to  the   Iroquois  Trust  Company »* 
that   "said   Iroquois  National  Bask  of  Bon  York  City  was  In  faot  never 
duly  qualified   In  the  office  of   said  Comptroller  of  the     urrenoy 
under  the  section*  aforementioned}''   and  thnt   "said  Information  did 
not  come  to  the  plaintiff  until  after  he  was  induoed  by  defendants 
to  part  with  the  sums  aforesaid** 

That  plaintiff  has  mads  repeated  demands  upon  defendants 
and  each  of  them  for  the  return  of  said   sums  totalling  $305,  but 
that  they  and   each  of  thorn  have  refused  to  return  said  total  sum  to 
plaintiff *   "and  have  maliciously*  fraudulently  and  wantonly  converted 
said   sum  to  their  own  uset*  to  plaintiff's  damage,  etc 

we  are  of  the  opinion  that  the  statement  of  olalm  is 

sufficient  to  support  the  tort  Judgment   in  question  on  the  theory 
that  the  action  is  one  for  damages  for  fraud  and  deeelt  In  inducing 
plaintiff  to  part  «lth  $305  of  his  money  by  the  falso  representations 
of  defendants i  relied  upon  by  plaintiff,  that  the  said   Iroquois 
National  Bank  was  In  process  of  organisation  and  had  qualified  under 
the  mentioned  sections  of  the  -National  Bank  Aot,  when  as  a  matter 
of  faot  it  had  nmr  so  qualified *  or  upon  the  theory  of  an  unlawful 
conversion  of  plaintiff *s  money.       hlle  it  might  be  contended  that 
upon  either  theory  the  allegations  in  the  statement  of  claim  would 
bt  insufficient  if  contained  In  a  declaration  In  an  action  in  the 
circuit  court*  at ill  this  Is  not  such  an  action  but  is  one  of  the 
4th  class  in  the  municipal  court*   in  which  "the  Issues  shall  bo 
determined  without  other  forms  of  written  pleadings  than  those  here- 
inafter expressly  presorlbed  or  provided  for"    (section  3  Municipal 
court  Aot*  Cabin's  Stat.  1929t  Chap*  37*  p.  865),  and   In  which  the 
statement  of  olalm*  "if  the  suit  be  for  a  tort*  shall  consist  of  a 
brief  statement  of  the  nature  of  the  tort  and  such  further  information 
as  will  reasonably  Inform  the  defendant  of  the  nature  of  the  case  he 
Is  called  upon  to  defend*  but  nothing  herein  container   shall  be  con* 
*  trued  to  require  the   statement  of  cl   in  in  any  action  for  a  tort   to 
set  forth  the  cause  of  aot Ion  with  the  particularity  required   In  a 
declaration  at  common  law.*     (See*  40,  Cabin's  Stat.  1929*  pp.  875- 
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«.)       Vt  ihiftk  that   the  iUt«Mnt  of  claim  sufficiently  vonplled 
with  the  re<iulx*a*nt*  of  the  statute.       By  it  oefendante  were 
rcp.Bona.bly  lnioroed  of  tht  nature  of  th»  eaae  thoy  were  oalled 
upon  to  defend.     (Gee  Johmtton  v«  ^hcckcx^  5^8  ttl*  3*3 »  366*7 | 
lh«x I^-^Sfejy^EfiEj.  258  111,  131,  184 1     Lege r ton  v.   Chicago,  ito, 
Rr»  CoM  240   til.  31i,  312.) 

The  Jud&wnt  she  Id  ho  affirmed  and  It   le  eo  ordered* 

AfFTRKBD* 
Keraer  and    'canlan,  JJ«»   concur* 
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USUI  ?•   COUSMAs, 

Appellee, 
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APHKAL  JTOM  3UPIRI0R   001 
COOK  C00HTY. 

265  I.A.  597" 

•  «KS1LIKI  JUSTICE  GRIJLST  MXIVEKEiJ  THS  OPJalOI  0?  THE   COURT. 


Appellant* 


In  an  action  In  assumpsit  to  recover  commissions  on  a 
real  estate  broker  there  woo  a  trial  before  a  Jury  In  prll,  1931. 
resulting  In  a  verdict  In  plaintiff's  favor  for  "3,750.  Subsequently 
the  court  entered  judgment  upon  the  verdict  against  defendant  and 
he  appealed  • 

The  action  was  commenced  on  May  3*  1929*  Plaintiff's 
declaration  consisted  of  a  special  count  and  the  cession  counts* 
iefendant  filed  a  plea  of  the  general  issue  and  a  opeelal  plea  that 
plaintiff  "never  had  exclusive  authority  to  sell  the  property,  and 
what  authority  ho  did  have  was  revoked  on,  to-wit,  Qetober  3,  1924 •• 

In  the  special  count  plaintiff  alleged  in  subrtanoe  that 
on  April  3,  1924,  he  was,  and  ever  since  has  been,  a  licensed  real 
estate  broker  in  Chlc^gof  that  defendant  was  the  owner  of  a  largo 
farm  property  {describing  It)  in  the  Township  of  lundee,  Kane  County, 
Illinois |  that  on  said  day,  at  Chicago,  defendnnt  employed  hint  to 
procure  a  purchaser  for  the  property  at  the  price  of  #200,000,  and 
promised  to  pay  to  Mn  the  customary  rate  of  eos»leelon  for  his  ser- 
vices in  procuring  a  purchaser  I   that  the  customary  rate  of  commission, 
well  known  to  defendant,  wns  5  per  eent  of  the  price  at  which  the 
property  was  sold f  that  thereafter,  and  after  accepting  said  employ- 
ment, plaintiff  "used  all  due  diligence*  to  find  a  purchaser,  and  to 
that  end  listed  the  property  upon  his  books  and  "spent  muoh  timet 
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labor  and  aoneyi"  that  "anon*  his  cub toward  and  correspond rata" 
was  tha  "Brotherhood  of  American  Yeomen,*  a  corporation  (herein- 
afttr  called  tha  Brotherhood) *  which  ana  reedy,  able  and  willing 
to  buy  tha  property  at  tha  prloa  fixed  I  that  plaintiff  took 
representatives  af  the  Brotherhood  to  riew  the  property 1  that 
defendant  die  not  know  then  and  did  not  know  that  the  Brotherhood 
was  a  prospective  purchaser!  that  the  Brotherhood  purchased  tha 
property  on  July  3.  1926  for  the  Bin  of  t 200 ,000 f  that  auch  sale 
"was  the  result  of  plaintiff *e  efforts j"  that  defendant,  "with  the 
intent  and  purpose  of  avoiding  payaent  of  any  conmisGion"  did  not 
make  the  sale  direct  to  tha  Brotherhood,  hut  did  on  July  3,  19S6 
convey  the  property  by  warranty  deed  to  one  J.  K.  Bacon,  who  on  the 
earns  day  in  turn  conveyed  it  to  the  Brotherhood!  and  that  because 
ef  the  foregoing  defendant  is  indebted  to  tha  plaintiff  in  the  sum 
of  510,000,  etc. 

On  the  trial  plaintiff  was  a  wltnesa  in  hie  own  behalf 
and  hia  only  other  witness  waa  his  attorney,  nson  H.  Brown,  who 
triad  the  case*  For  defendant,  Bayaoad  le  Heuaer,  his  son,  testified, 
aa  did  also  Uftuatas  B«  Farmer,  secretary  of  the  "Children 'a  Heave 
otsaittee"  of  the  Brotherhood,  Bark  T«  Bailee,  one  of  its  Board  ef 
lireetora  of  which  le  fee  hirley  was  the  executive  chairmen,  and  Henry 
ft  Beyers,  atate  Manager  of  the  Brotherhood  for  Illinois.  Certain 
correspondence  and  other  writings  were  introduced* 

After  considering  all  of  the  evidence  we  are  of  the  opinion 
that  plaintiff  did  net  sufficiently  show  that  he  was  tha  procuring 
eauee  of  the  sale  of  the  property  to  the  brotherhood,  whioh  was  con- 
atsaaated  about  July  3,  19125,  by  conveyances  froa  defendant  to  said 
Bacon,  a  representative  of  the  Brotherhood,  and  by  Bacon  to  it* 
Although  It  appears  that  plaintiff  presented  the  property  to  kai 

in  April  or  Bay,  1924,  and  had  negotiations  with  hia  and  ether 
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representstlveo  of  th*>  Brotherhood  during  May  and  June,  1924, 
looking  lo  a  sele  of  the  property  at  $200,000,  it  alto  appears  in 
substance  that  tho  Brotherhood  by  :  hirley  refuted  to  purchnse  the 
prpfTtj   at  that  prloe}  that  defendant  at  plaintiff's  solicitation 
refused  to  oonsider  polling  it  for  $150,000  eashf  th  t  after  July 
1,  1924,  plaintiff  ceased  act  ire  negotiations  to  Bring  about  n  sale 
to  the  Brotherhood  at  any  prieet  that  plaintiff *s  authority  lo  nego- 
tiate a  sale  was  not  excluoiTOf  that  as  early  as  October  3,  1924, 
defendant  wrote  to  plaintiff  that  ho  did  not  want  his  to  sell  "ay 
farm,  known  as  the  5ood  luck  Vara?*  and  that  the  subsequent  srle  of 
the  property  to  the  Brotherhood  for  2-173,000,  about  9  months  later, 
was  brought  about  by  negotiations  in  *hich  plaintiff  did  not  hare  a 
part*   And  wo  fail  to  find  any  competent  evidence  in  the  record 
tending  to  show  any  fraudulent  actions  or  attempts*  either  on  defend- 
ant's part  or  that  of  representatives  of  the  Brotherhood*  to  deprive 
plaintiff  of  commissions* 

And  we  think  that  the  jury's  verdict  of  £8*753  (which 
is  9  per  cant  of  » 175, 000*  the  price  defendant  received  from  the 
sale)  was  improperly  influenced  by  plaintiff *s  letter  to  defendant 
dated  June  13.  1925,  a  copy  of  which  the  court,  over  the  objection 
of  defendant  that  It  was  a  self-serving  Instrument,  etc.,  allowed 
in  evidence.   It  is  in  part  aa  follows: 

"Upon  revi owing  our  conversation  of  yesterday  at  your 
off lee  in  Chicago,  I  foel  that  I  should  warn  you  not  to  pay  these 
mysterious  brokers  the  commission  for  selling  your  lood  luck  farm 
to  my  customers*  the  brotherhood  of  American  Yeomen*  You  told  me 
that  it  was  not  the  Yeomen  who  were  pur ch» sing  this  from  you,  but 
some  mysterious  party  with  a  nameless  broker*  Kow  these  people  are 
in  reality  my  customers,  •  the  Yeomen  merely  coming  in  the  bat* 
door.  You  should  not  allow  them  to  do  th*t  ao  y >u  are  th*  one  to 
suffer,  as  you  are  liable  to  pay  the  double  commission  on  the  sale 

of  the  farm* 

1  write  you  this  for  your  own  good.  Our  past  associations 
have  been  very  pleasant  and  I  hope  that  you  will  consider  well  before 
you  let  anything  disturb  our  friendship*  *  *  If  you  will  just  hold 
on  a  bit,  you  will  only  have  to  pay  one  commission,  so  please  do  not 
be  hasty  and  let  these  fellows  sign  you  up  on  this  unmerited  commission, 
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*  *  You  accepted  ay  services  in  our  endeavor  to  sell  this 
property  to  the  feomen  ±$a%  yw,  as  your  oorre  spend  ♦nee  shows. 
i  cannot  help  it  if  they  are  slow  in  rushing  *  decision. 
All  I  could  do  whs  to  put  the  proposition  up  to  then  for  their 
consideration  and  let  then  decide.   I  furnioh#ci  then  pictures* 
blue  prints •  oat   met  their  herd  onn,   Mr.  Parser,  in  Mo  go  on 
May  14th  (1924)*  by  tippointnen**  and  put  your  property  up  to 
him  in  person.  Of  course  the  deal  dragged*  hut  that  was  unavoid- 
able. 

hy  an  organisation  lUe  the  Yeomen  should  c'ou&le  cross 
me  I  don't  know,  bur,  that  does  not  lessen  your  liability  In  the 
least*  These  are  aqr  people  |  i  claim  to  hawe  first  submit  tec1  this 
property  to  themf  and  !  shall  surely  elKim  the  junt  commission  due 
no*   <t  least*  please  hold  the  oommission  until  you  see  who  it 
rcULy  belongs  to*  i'hio  ia  a  favor  to  youxcelf . * 

to  think  that  th«  court  coomitted  error*  prejudicial  to 

defendant*  in  admitting  this  letter  in  evidence.   It  is  aerely  a 

■elf»8«XYlng  instrument  and  upon  its  face  discloses  an  attempt  en 

plaintiff's  pvrt  to  bolster  up*  if  possible,  his  claim  for  commissions* 

tc  enforce  which  claim  he  then  had  in  mind  the  bringing  of  a  suit 

against  defendant.   (See,  Graham  r.  :  innorj  23  ill.  App.  269,  275| 

jMfcTi  imi—  TiMmfMr  nrim  Hit  93  «•  2W»  aol»  «^aJL?*2ijjl. 
fej&:M«ft*  XmidB&UDUHBamk  Mi  *<*«  10*1  10*1  Horn  T^J^JJ&^aL^ 

199  id.  4»«,  483* ) 

Fcr   the  rennoos  indicated   the  judgment  of  the  superior  court 
is  reversed  and  the  cause  remanded. 

*m*JDC&  *SL  KSS3UJH 
erner  and  3 can laa,  JJ»,  ooaour* 
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PATHICX  J.  O'KKEFJB, 

Appellee, 

1R0H  StfPKRICR    COUM, 


COOK  COOMTY. 


265I.A.  59? 

hr.  FRjsai&nra  justicb  ohidlsy  dsliverku  the  opjwioh  of  the  court. 

Ob  Jul/  14.  1931,  following  the  verdlot  of  a  jury  la 
an  action  la  assumpsit  to  recover  moneys  for  claimed  attorney's 
fees,  plaintiff  obtained  a  Judgment  against  defendant  la  the  eua 
of  14,000,  and  thin  appeal  followed.       On  Bar  caber  24,  1931,  after 
the  appeal  had  here  beea  perfected,  defendant •e  death  an    September 
14,  1931,  was  suggested  of  record,  and  It  was  ordered  that  Sophie 
cohen  sad   Ida  H.  Brown,  exeoutrices  of  his  last  will,  be  substituted 
as  appellants. 

Plaintiff's  aotlsa  was  coameaecd  oa  a>.rsn  4,  1930*     la 
his  deol&ratlen,  consisting  of  one  special  count,  he  alleged  la 
substaaee  that  on  or  aboat  December  7,  1927,  he  was  a  duly  licensed 
attorney-at-law,  practicing  his  profession  la  Chloagof  that  defendant 
was  a  large  stockholder  and  off  leer  of  the  McLaren  Consolidated  Cane 
Co*,  a  corporation  (hereinafter  sailed  the  company),  which  then  was 
indebted  to  him  for  back  salary  as  such  officer %  that  there  had  beea 
controversies  betwssa  defendant  and  other  officers  of  the  company 
as  to  its  affairs  and  the  conduct  of  Its  business I  that  oa  said  day, 
at  Chisago,  defendant  eaployed  plaintiff  as  an  attorney  to  represeat 
him  la  said  controversies  and  conditions  then  existing,  and  plaintiff 
aecepted  the  employment  and  then  and  there  undertook  to  represent 
defendant  Mla  said  controversies  *  *  and  to  ssll  defeadaat's  stock 
la  said  company |"  that  it  was  agreed  that  defendant  would  pay  to 
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plaintiff  for  said  servloes   "on •-half  of  all  sumo  of  money  reeelved 
for  the  oalo  of  defendant's  said   etook  over  and  above  the  sum  of 
v 300 ,000,  and  also  all  ever  the  aim  of  $6,000  received  by  defendant 
for  salary  due  and  owing  hi*  as  an  off  leer  of  said  company  r  that 
thereafter  plaintiff  rendered  for  defendant  "rarlons  and  extended 
services T     that  on     prtl  9,  1928,  plaintiff,  with  defendant's 
approral,   "caused  to  he  made  a  sale  of  defendant's  etook  In  said 
company  for  ths  sua  of  9335*722,  and  an  adjustment  of  defendant's 
claim  for  said   salary  at  $7500|"     that  thereafter  on  June  27,  1928, 
said  sums,  aggregating  £343,222  were  paid  to  and  aoeepted  by  defend- 
ant for  his  stoek  holdings  In  the  company  and  In  full  discharge  of 
his  claim  against  It  for  said  salary |  that  by  moans  whereof  and  under 
the  terms  of  said  oontraet  defendant  became  indebted  to  plaintiff 
in  "the  sum  of  $19,361"   (being  £17*361,  or  one-half  of  #35,722,  and 
#1500  for  said  salary  ever  and  above  $6,000) |  that  on  said  sun  of 
219,361*  defendant  has  paid  to  plaintiff  #5*200,  "to  apply  on 
account f"  and  that  there  is  now  due  to  plaintiff  the  net  sun  of 
$13,561*  together  with  interest  thereon  at  the  legal  rate  from  Juno 
27,  1928,  which  said  aum  defendant*  although  often  requested*  has 
refused  to  pay,  etc*  To  plaintiff's  damage,  etc* 

On  Kay  1*  1930*  defendant  filed  a  plea  of  the  general 
issue  and  an  affidavit  of  defense  specifying  the  nature  thereof. 
Subsequently  thlo  affidavit  was  strleken  and  he  was  given  leave  to 
amend.     On  March  24*  1931,  he  filed  a  third  amended  affidavit  of 
defense,  and  a  not lee  of  speolal  matters  of  defense  to  bo  relied 
upon  at  the  trial.       In  said  notice  it  Is  stated  in  substamee  that 
on  the  trial  defendant  "will  give  In  evidence  and  insist"   (n)  that 
during  November,  1927,  defendant  oalled  at  plaintiff's  law  offloo 
and  employed  him  to  represent  defendant  in  the  matter  of  his  claims 
against  the  McLaren  Company  upon  the  implied  contraot  that  plaintiff 
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should  be  paid  f«r  hie  services  what  thsy  reasonably  were  worth | 
(b)  that  no  express  promise,  either  verbal  or  written*  ever  wis 
made  by  defendant  to  plaintiff  to  pay  him  any  definite  am  for  alt 
servloesi  (o)  that  defendant  did  not  on  Xecembsr  7,  1927,  or  at  any 
other  tine,  nmko  the  express  verbal  contrast  as  charged  in  plaintiff's 
declaration |  and  (d)  that  after  plaintiff  had  rendered  the  services « 
his  olalm  for  attorney1*  foes  was  compromised  and  settled  for  $5800* 
which  sun  was  paid  by  defendant ,  and  received  by  plaintiff ,  "in  full 
settlement  and  dlschprgcw  of  any  and  all  claims  which  plaintiff  had 
against  defendant  for  said  services-   The  nature  of  defendant* s 
defense,  as  sot  forth  in  the  third  amended  affidavit,  is  substantially 
the  same  as  stated  in  the  notice.  On  April  4,  1931,  the  court  denied 
plaintiff's  written  mot lea  te  strike  from  the  files  said  affidavit 
and  notice* 

On  the  trial  a  mass  of  oral  and  documentary  evidence  was 
introduced,  •  much  of  which  was  unnecessary  in  view  of  the  issues 
made  by  the  pleadings*   Plaintiff  testified  in  his  own  behalf  sad 
V*  P.  Sherwin  (employed  as  a  secretary  and  typewriter  in  plaintiff's 
office),  H*  te  Telbott  (who  purchased  ef  defendant  his  stock  la  the 
company)  and  Jay  F*  Wood  (a  handwriting  expert)  were  witnesses  for 
him*  defendant  testified  in  his  own  behalf,  and  called  as  witnesses 
Mrs*  Ida  Brown,  (his  daughter  and  his  assistant  in  his  business,)  aad 
Budolph  I'm   Salmon  (a  handwriting  expert)*  There  alee  was  read  te 
the  Jury  portions  of  the  deposit loa  of  ttr*  Irwla  soalff ,  a  sen- in-law 
of  defendant  and  a  physician  by  profession,  who,  in  July,  1928,  and 
thereafter,  was  a  resident  ef  Brooklyn,  Bev  York* 

fhe  uncontradicted  evidence  di solos sd  that  from  about  the 
middle  ef  November,  1927,  and  up  te  about  July  1,  1928,  plaintiff 
at  intervals  rendered  esrtala  attorney* c  services  te  defendant  at  the 
letter's  request.   On  the  issue  whether  on  or  about  December  7,  1927, 
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the  partita  mnde  ike  express  oral  contract  as  alleged   1b  plaintiff's 

declaration,  the  evidence  was  conflicting.     Plaintiff* s  testimony* 

corroborated  by  tlut  of  his  witness*  uherwln,  was  to  the  effect  that 

sneh  a  contract  was  mads*  while  defendant's  testimony  ,  corroborated 

by  that  of  his  witness,  Mrs*  Brown,  iat  to  the  contrary  and  that  the 

understanding  between  the  parties  was  that  defendant  would  pay  to 

plaintiff  such  fees  as  his  services,  from  tine  to  tine  to  be  rendered, 

reasonably  were  worth.       On  the  issue  raised  by  defendant's  notice  of 

special  defense  (whether  after  plaintiff's  services  had  been  rendered 

there  was  a  final  compromise  settlement  made  about  July  14 ,  1928,  of 

plaintiff's  claim)   the  evidence  also  was  conflicting.     But,  on  this 

issue*  we  are  of  the  opinion  that  a  olear  preponderance  of  the  evidence 

disclosed  that  such  a  final  settlement  in  fast  was  made*  that  the 

jury's  verdict  is  against  the  weight  of  the  evidence  and  that  the 

judgment  in  question  should  not  bo  allowed  to  stand* 

Defendant's  evidence  disclosed  that  on  July  fi»  192B*  plain* 

tiff  mailed  to  defendant  &t  Brooklyn  the  following  bill  for  expenseo 

and  services i 

MBnpenses(  itemised)  §260  .61 

Less  paid  on  expense  Feky  l/Bt  200*00 

Balanee  due  expense  50*61 

As  fr  agreement 

You  wore  paid  for  stock        $339*722 
Less  minimum  ffi'tS 

O'Koeffe  half  $19*861*00 

Ton  wore  paid  for  servloes  $7*500 

Lose  minimum  6  .000 

O'Kweffe  share  1,500.00 

Total  ■*2l!411.oI 

Leoo  paid  as  retainer  J any*  23/28             20? ,00 

Balance  due  ~45l72U  •6l!r~ 

On  July  10*  1928*  defendant,  having  received  the  bill* 

wrote  to  plaintiff  at  Chicago  in  p&rt  as  follows ■  "I  have  received 

yours  it  July  5th,  with  bill  enclosed.  To  say  the  least  I  was*  and 

still  am,  astounded  at  your  demand*  »  *  I  never  agreed  to  pay  you 

any  a pacific  sum  for  your  services,  nor  did  wo  over  discuss  your 
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fees  using  as  a  basis  the  amount*  to  be  received  by  at  for  ay 
stock,  and  on  salary  account.     I  want  to  pay  you  for  your  services 
rendered©  and  have  no  doslro  to  deprlro  you  of  anything  to  whieh 
you  aro  entitled.  *  *     as  I  understand*  you  Intend  to  bo  la  Vow 
York  sometime  this  month.       I  will  bo  pleased  to  hare  yon  oall,  sad 
as  osn  then  endesTox  to  agree  on  a  proper  figure.     This  would  bo 
the  best  say  to  dlseuss  the  natter,  owing  to  ny  present  condition 
of  health."     On  July  12,  1928,  plaintiff  replied  by  letter, 
acknowledging  receipt  of  defendant's  letter  and  writing  la  partt 
"The  s/o  as  rendered  is  correct*  *  *    There  ohould  not  hare  boon 
any  question  as  to  your  consideration  of  ay  serrioes  and  at  once, 
or  shall  there  be  any  other  bill  rendered,     I  believe,  however , 
in  being  courteous,  especially  so  in  consideration  of  your  illness. 
*  •  •  nines  you  sake  the  request  that  I  ooae  to  see  you  X  will  bo 
pleased  to  do  so.  *  •    It  will  probably  be  within  15  days." 

Defendant's  evidence  further  dlsolosed  that  plaintiff 
and  defendant,  on  July  18,  1928,  In  the  presence  of  Dr.  -chlff, 
had  a  protracted  interview  regarding  a  settlement  of  plaintiff's 
claim  for  serrleesi  that  it  was  had  la  Dr.    .chiff  *c  homo  In  Brooklyn 
in  a  room  where  defendant  was  lying  in  bed,   lllf  and  that  a  final 
settlement  of  plaintiff  o  claim  then  was  made  by  defendant  delivering 
his  check  for  85*800,  payable  to  plaintiff's  order,  which  ho  accepted 
and  thereafter  cashed.     Ths  original  check,  dated  July  18,  1928, 
drawn  on  the  First  national  Bank  of  Brooklyn,  and   stamped   "paid", 
was  lntroduocd  in  evidence,  and  a  photostat le  oopy  of  the  face  and 
back  of  the  check  is  contained  in  the  present  transcript.     On  the 
back  there  are,  besides  others,  three  endorsements  in  the  following 
order i   (1)  "Paid  in  full*   (in  hand  ri ting) f    (2)  "Pay  Illinois 
Merchants  Trust  Company,  Chicago,  or  order"   (by  rubber  stamp)!  sad 
(3)  plaintiff's  signature  (written  ill  ink  at  an  angle.)     A  portion 
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of  the  second  endorsement  (Ue«*  the  rubber  stamp)  interferes  with 
the  ltswer  part  of  the  letter  *f"  la  the  endorsement  "paid  la  full*" 
and  plaint  iff  e  signature  interferes  with  sereral  portions  of  said 
s*  cond  endorsement  sad  with  both  letters  "1*  la  said  first  endorse- 
ment* "paid  ia  full."  As  to  what  oooarred  at  said  interview  the 
testimony  of  both  defendant  and  Ir.  iehiff  was  to  the  of foot  that 
after  much  talk*  and  the  raking  of  anourous  propositions  back  sad 
forth*  It  was  agreed  between  defendant  and  plaintiff  that  plaintiff 
should  reeeiTO  in  full  settleaent  of  his  claim  for  services  aad 
expenses  the  total  sum  of  $6*000 j  and  that*  as  plaintiff  had  already 
received  from  defendant  $400  la  two  payments  by  checks  of  $200  each, 
defendant  would  giro  to  plalatiff  a  check  for  $5*600,  in  final 
adjustment  of  the  controversy!  that  thereupon  lr»  ichlff  la  his  hand* 
writing  filled  oat  said  $5 #600  check  and*  handing  It  to  defendant* 
the  latter  signed  It  I  that  thereupon*  at  defendant's  reouoot*  Pr« 
chlff *  la  his  handwriting  plaood  the  first  endorocmeat  oa  the  cheek* 
"paid  la  full |"  and  that  thereupoa  the  shook  was  given  to  plain -iff 
and  ho  took  it  away  with  him*  Plaintiff* s  tertimoay  was  to  the  effect 
th  it  the  giving  of  the  cheek  to  him  was  understood  at  the  time  to  bo 
only  a  payment  "on  account" \   that  ho  did  not  accept  the  check  ia  sat* 
1 of act ion  of  all  his  claims  against  defendant!  and  that  at  the  time 
he  received  it*  and  when  he  thereafter  cashed  It  in  Chicago*  there 
was  no  endorsement  thereoa  "paid  in  full*"  His  said  secretary* 
herwia,  testified  that  ho  saw  the  check  la  plalatiff vs  office*  after 
plaintiff's  return  to  Chleagoai  aad  that  then  "there  wore  no  marks* 
either  stamps  or  writ lag*  oa  the  back  of  the  check*"  and  that  "this 
mark  across  the  top  of  the  baok  of  the  check*  *pald  la  full*'  was  aot 
there**   defendant's  witness*  almon,  a  handwriting  expert*  testified 
la  substaneo  that  he  had  made  an  examination  of  the  check  "to  ascertala 
whether  the  words  'paid  la  full'  were  upon  It  at  the  time  the  blue 
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Ink  signature,  whloh  appears  to  be  'P.  J.  O'Kceffe,'  waa  writ tan 
there*  ana  also  the  rubber  etompi"   and  that  in  hi a  opinion  "the 
words  'paid  In  full*  were  on  the  check  before  the  rubber  stamp 
was  impressed  upon  the  paper**  and  thnt  anld  words  "were  there 
before  the  signature  'P.  J«  c 'Keeffe'  waa  placed  thereon."  Plain- 
tiff's witness  v?oodf  also  a  handwriting  expert,  testified  in  aub- 
stanoe  that  -fter  haying  ns.de  an  examination  of  the  cheek  he  "has 
no  opinion  as  to  whether  or  not  the  words  'paid  In  full'  are  written 
orer  or  under  the  rubber  stamps"   that  he  is  unable  to  say  that  "the 
nan*  'O'Xeeffe*    is  either  oyer  or  under  the  words  'paid  in  fullf" 
that  his  "impression"   is  that  the  letter  "f   in  the  word  "full* 
"superimposes  and  goes  oyer  the  stamp}"  but  that  it  is  only  an 
"impression"  and  that  he  "would  not  want  anyone  to  decide  a  ease 
against  me  on  the  same  kind  of  an  impression** 

Mrs.  Ida  Brown,  defendant's  daughter*  testified  that  she 
was  at  .Dr.     ohiff's  home  em  the  day  in  July*  1928*  when  plaintiff 
called  there  and  had  an  interview  with  defendant*-  that  after  the 
interview  had  ended  she  met  plaintiff  in  the  home  and  had  a  short 
conversation  with  hlmi  that  he  then  told  her  that  "he  was  glad  to 
say  thp.t  his  account  with  my  father  waa  settled  satisfactorily"  and 
that  "ho  had  received  a  check  for  SSgOO  from  my  father  that  paid  him 
In  full  for  his  services*"     Plaintiff,  while  admitting  having  had  a 
short  conversation  with  Mrs.  Brown  ml   said  time  and  place*  denied 
that  he  had  made  any  such  statements  to  her  as  she  testified* 

a  above  stated,  we  think  that  on  the  issue*  whether  a 
final  settlement  of  plaintiff's  claims  against  defendant  was  made  cm 
July  18,  1928,  and  said  claims  were  satisfied*  the  Jury's  ward  lot  is 
manifestly  against  the  weight  of  the  evidence.     It  is  unneceasary  for 
us  to  discuss  any  of  the  other  grounds  urged  by  defendant's  counsel 
for  a  reversal  of  the  judgment*       ocordingly,  the  judgment  of 
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MORA  MeOlA^OH, 

Defendant  In  Error* 
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XSTaTK  07  MICHAEL  c.  toHMiaLAH, 
deceased,  and  X STATE  OJP  JOSH  ¥• 
MbTMKLLAH*  deceased* 

.lalntiffe  la     rror» 


TO  CIRCUIT 
COURT,   COOX  COOHTT. 

265I.A.  5  98' 


Mi*  jR£8H>nra  justice  okidlky  dilivskeu  tux  opihioh  oy  tk&  court. 

Petitioner  (defendant  In  error)  filed  a  petition  la  the 
probate  court  of  Cook  county  praying  th at  the  executor a  of  the  will 
of  Michael  C.  ionnellaa*  deceased*  Mo  ordered  to  pay  to  her  the  sua 
of  $6676*18  with  lnt erect *  stating  that  upon  ouch  payment  being  made 
oho  lo  ready  and  willing  to  reloaoe  whatever  Intereat  she  may  hare 
la  the  estate  of  John  '•  onnellan,  deceased*  under  the  will  of  his 
father *  Michael  C**  and  further  praying  that  said  sua  be  paid  fraa 
the  Interest  of  said  John  •   la  said  estate  of  Michael  C,  by  virtue 
of  certain  assignments  made  by  John  .  during  his  lifetime *  aad  that 
upon  failure  of  the  executors  to  make  such  payment  they  should  account 
for  the  undivided  one-half  Interest  of  said  John  •  in  said  estate  of 
Michael  C**  deceased*  etc*  Aa  aaswer  was  filed  to  the  petition* 
Oa  December  30*  1039 >  after  a  hearing*  the  probate  eourt  entered  an 
order  In  which*  after  making  numerous  f ladings*  It  adjudged  that  the 
executors  of  the  will  of  Michael  lee  deoeased*  "recognize  the  afore* 
said  assignments!"  that  they  pay  orer  to  petitioner  "all  of  the  legacy 
and/or  interest  of  John  W*  la  the  estate  of  Michael  C*»  aot  la  exoess* 
however,  of  the  total  amount*  with  interest*  so  fouad  due  as  afore- 
said oa  the  two  notes  secured  by  the  assignments***  that  petitioner 
upon  the  receipt  of  such  payment  satisfy  pro  taato  a  certain  Judgment 
rendered  in  the  circuit  court  aad  deliver  the  two  notes  to  the  clerk 
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of  the  probate  court  for  endorsement  thereon  of  the  mount  paid  by 
said  executors |  thnt  If  tho  amount  bo  paid  will  llquldntc  in  full 
on  1<J  lndebtedneee  the  two  notes  ho  marked  "paid  and  o*ncclled"  and 
delirered  to  said  executora,  and  th*t  In  th  t  orent  petitioner  ehall 
file  In  the  off lee  of  the  recorder  of  Cook  county  all  necessary  in* 
struments*  discharging  said  %ftalgnment8*  eto.i  and  that  in  the  event 
there  he  a  surplus  of  the  legacy  and/or  Interest  of  John  ••  remaining 
la  the  executor s*  hands  after  said  payment  to  petitioner*  they  pay 
over  said  surplus  to  natthew  tte£onougA*  executor  of  the  will  of  John 
•  •*  deceased*  filing  the  receipt  therefor  as  a  voucher  la  their  final 
account* 

Proa  this  order  or  judgment  of  tho  probate  court  Mcdonough* 
as  executor  of  tho  will  of  John  •»  prayed  and  perfected  an  appeal 

to  the  circuit  court*  whore  during  January*  1931*  there  was  a  trial 
de  neve*  without  a  jury*  at  which  much  oral  and  doeunentary  evldenoe 
was  introduoed.  On  tho  owe  of  the  trial  Mcdonough*  as  executor*  etc** 
filed  to  petitioner's  petition  rarioue  pleas  which  raised  tho  issues 
of  (1)  partial  failure  of  consideration  of  the  notosf  (2)  illegal  eon* 
sideratloa  thereof*  (s)  usury J  and  (4)  illegality  of  the  assignments 
from  Howard  KeOlassoa*  tho  son  of  petitioner*  to  her.  About  the  same 
time  petitioner  filed  in  the  circuit  court  an  amendment  to  her 
petition*  by  the  addition  of  a  paragraph*  in  which  she  alleged  in  sub- 
stance th  t  she  "is  the  actual  bona  fldi  owner  of  said  assignments*" 
whieh  she  secured  on  January  4*  1927*  from  said  Howard  IleGlasson*  sad 
which  were  duly  signed  and  acknowledged  by  hia  and  afterwards  duly 
recorded!  thnt  she  paid  for  the  assignments  on  .November  1*  1926*  the 
sua  of  $9*440*6? |  that  in  purchasing  them  she  also  purchased  two 
promissory  oollateral  notes*  each  signed  by  John  '*•  ionuellan  in  his 
lifetime  and  payable  to  tho  order  of  Howard  HoOlasson*  one  note  being 
dated  September  17.  192*.  for  94*000*  due  10  months  after  date,  with 
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Interest  at  the  rate  of  1%   after  date,  and  the  ether  note  be  ins 
dated  Ootober  23,  1026,  for  41500,  due  on  er  before  July  17,  1927 ; 
that  on  November  1,  1926,  ohe  paid  aald  Howard  HeOlassen  the  full 
face  value  of  the  notes,  together  with  aeerued  Intereetf  that  he 
endorsed  the  notes  and  delivered  then  to  her;  that  no  part  of  the 
amounts  of  the  aoteo  had  been  paid  to  hen  and  thnt  oho  lo  new  the 
actual  bona  fids  owner  and  Holder  of  said  notes  and  of  aald 
assignments. 

Ob  February  4,  1931*  the  circuit  court,  after  hearing 
eridenoe,  entered  an  order  in  which  numerous  findings  vers  Bade  la 
substantial  accord  with  the  allegations  of  petitioner's  petition* 
Abb  the  court  found  in  substance  that  aald  Michael  0.  .'onnellan 
by  his  will  (duly  probated  la  said  probate  court  oa  June  39,  1924) 
bequeathed  to  John  is  I  onnellan,  his  son,  "a  one-half  Interest  In 
his  estate,  saae  to  be  paid  in  due  course  of  *idalnlstratloa|"  that 
said  John  ' .  I  onnellan  died  on  Hay  24,  1927,  leaving  a  last  will 
which  thereafter  was  duly  adaitter  to  probate;  that  subsequent  to 
the  probating  of  aald  will  Hera  uc31assea  (pet  it  loner)  filed  her 
claim  agalBst  John  tf«'s  estate  la  said  probate  court  J  tht  there  was 
a  judgment  on  ths  claim  entered  in  her  faYorf  that  John  '£•**  estate 
prayed  and  perfected  on  appeal  to  the  circuit  court  from  the  Judg- 
ment |  that  oa  a  trial  de  novo  before  a  Jury  the  clreuit  court  in- 
structed the  Jury  to  find  the  issues  for  the  clalaaat  (petitioner)  1b 
the  sum  of  > 0,664. 73 J  that  the  jury  returned  s'ich  yerdiet  end  on  July 
13,  1929,  the  court  entered  Judgment  agaiast  said  estate  la  said  sum| 
that  la  the  finding  and  Judgment  were  included  the  amounts  of  said 
two  aoteo  of  *4»000  sad  $1500,  respectively*  together  with  a  third 
note  1b  the  sum  of  $107 |  that  to  reyerae  the  Judgment  the  estate  of 
John  te  susd  out  a  writ  of  error  la  the  appellate  oourt  of  Illinois 
for  the  first  district;  that  oa  Kay  29,  1950,  the  Judgment  mas  affirmed 
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by  the  appellate  court   (MoGlaaeon  t.  Sstaf  %t  John     *  i«naolI+g» 
doaoaaod*  257  111*    'pp.  649 |     opinion  not  published*  case  Me* 
54020)*  whioh  Judgment  to  date  stands  in  full  foree  and  effect} 

tbr,t   there  is  now  due  to  Mora  McGlassen  (petitioner ) ,  by  virtue 
Of  as  id  two  notes  and  by  reason  of  said  assignments,  the  son  of 
£7*033 #07 |  and  MaM  the  aseignments.  Made  by  John     »  Xonnellan 
since  deceased*  "ere  valid  assignments*  and  that  said  Mora  MoGlaaeon 
has  a  lien  against   the  estate  of  Michael  C«  Eonxiellan*  deceased*  no 
•gainst   the  interest  of  John  v  *,  in  said  amount •"     And  the  court 
ordered  and  adjudged  that  said  sum  of  ■'7*033.07  ho  paid  from  said 
•state  of  Michael  C,  deceased*  "in  so  far  ae  the  Interest  of 
John  "•••«  Ifrnnollan  is  in  said  ostaUl*  and  that  -»aid  executors  therein 
pay  to  Ifor a  McGlaseon*  out  of  the  interest  of  said  John      *  ?  onnejjjtn 
in  said  estate  of  Michael  C     oanellsn*  deoeased*   said  sum  of 
v 7,033 .G7*  -  the  same  to  be  paid  in  due  course  of  administration •" 
It  is  sought  by  the  present     rlt  of  error  to  reverse  this  judgment* 

vf  ter  reviewing  th«?  evldeno*  contained   in  the  present 
transcript,   the  former  opinion  of  this  court  is  said   cause  I?e«   34028» 
and   the  briefs  «uad  arguments  of  opposing  counsel  In  the  present  canoe* 
we  arc  of  the  opinion  that  the  Judgment  of  the  circuit  court  of  July 
13*  1929*  in  the  action  of  petitioner  against  the  estate  of  John  '<• 
i«nnellan*  deoeased   (which  said  judgment  was  affirmed  by  this  court 
•n  May  29*  1930)  is  res  ad  Judicata  as  to  the  main  contentions  now 
raised  by  counsel  for  plaintiffs  in  error  for  a  reversal  of  the  judg- 
ment of  rebrunry  4*  1931.       Those  contentions  wore  all  urged  and  argued 
in  the  former  litigation  and  finally  adjudicated*     In  !••!  y.  Lunnlhao* 
256     111,  47$*  4*5-6,  It  is  said I     "It  has  frequently  been  held  by 
this  court  that  where  some  contr oiling  fact  or  question  material 
to  the  determination  of  both  oauseo  of  action  ha    boon  determined 
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in  *  former  suit  and  the  tt»  f  at  or  question  is  agala  at  isj*ue 
between  the  mm  parties,   its     d Judication  in  the  first  Till,   if 
properly  presented,  he  conclusive  of  the  seme  question  in  the 
letter  suit*   irrespective  of  whether  the  cause  of  action  is  the 
same  in  both  suits  or  not."     In  People  v«  Chioy^o.  etc*  xu  Co*. 
24?  111.  340,   543,   it  is  said  Neither  the  parties  to  an  action 
nor  peroons  in  privity  with  the*  can  re-litigate  any  fact  or 
question  actually  oar  directly  in  issue  in  such  suit  which  was 
passed  upon  and  determined  by  a  court  of  competent  Jurisdiction, 
*  •  ••       Furthermore,  there  is  nothing  contained  ia  the  present 
transcript  that  would  * arrant  ua  ia  sustaining  any  of  said  am  in 
contentions*       There  are  other  miaor  points  urged  as  grounds  for 
a  reversal  of  the  Judgment,  but  after  considering  them  we  find 
then  to  be  lacking  in  subataatial  merit* 

The  Judgment  of  the  circuit  court  of  February  4*  1*S1# 
should  be  affirmed,  and  it  is  so  ordered* 

OraMa* 

Keimer  aad  ooaalaa*  JJ«»  eoaour* 
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B*  J.  BSMK, 

Complainant, 

V* 


CHaKJLS    I«  JMM   et   al*, 
defendants* 


B.  J.  BUM  et  al*. 

Defendants  la     rror# 

▼• 

CHAKLKS  k*  vkrhotgk, 

Plaintiff  la  iirror. 


EBBOB  TO  CIRCUIT 
COURT,   COOK  COUJTTT. 

265  I.A.  5  98 


i«*  JU.TIC  KSBIEB  DJXIViSBKi  THE  OPMIO*.  0*  THE  COURT. 

Complainant ,  i  .  J*  Bohm,  filed  his  emended  bill  to  fore- 
close a  trust  dead  dated  April  1*  1929,  executed  by  Union  Bank  of 
Chicago  as  trustee,  given  to  secure  a  nete  of  solo  trustee  for 
$10,000*  Charles  £•  Verhunoe,  M^ry  K*  Verhunoe,  Union  3aak  of 
Chicago  as  trustee,  ana  chloago  Title  I  Trust  Company   as  trustee, 
filed  answers  to  the  bill*  stockman  Construction  Company  also  filed 
its  answer  In  the  nature  of  an  intervening  petition  claiming  a 
mechanic* s  lien*  The  cause  was  referred  to  a  master  to  take  testi- 
mony and  report  his  conclusions  of  lav  and  fast*  He  filed  his 
report,  in  which  he  recommended  that  the  court  eater  a  deeree  to 
foreclose  in  favor  of  complainant,  and  a  decree  granting  a  mechanic *s 
lien  in  favor  of  stockman  Construction  Company*  Objections  to  the 
report  mere  ordered  to  stand  as  exceptions,  which  after  hearing 
were  overruled,  and  on  April  c,  1931,  the  chancellor  entered  a  decree 
in  conformance  with  the  find  Inge  and  recommendations  of  the  master* 
The  amount  found  duo  complainant  by  the  decree  wao  $12,203*99,  and 
to  tockman  Construction  Company  $7,427*76*  To  reverse  this  decree 
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Charles  £•  Verhunee  sued  out  a  writ  of  error. 

The  amended  bill  alleges  that  on  April  1,  1929*  the 
nion  Bank  of  Chicago  as  trustee,  being  Indebted  la  tho  sua  of 
910,000,  executed  lto  principal  note  Bo.  1  in  that  amount,  payable 
to  bearer  on  or  before  October  1,  1929,  with  interact  at  six  nor  coat 
par  annua  until  Maturity,  which  interact  eac  evidenced  by  interact 
note  He.  In,  dated  April  1,  1929 1  that  both  af  said  nctec  acre  duly 
executed  by  the  Union  Bank  ef  Chicago,  tructec  under  a  truat  agreement 
known  ac  Truet  *e.  2260,  and  ware  by  it  far  value  delivered |  that  to 
■•cure  the  payment  ef  the  notes  Union  Bank  ef  Chicago  ac  trustee, 
executed  a  tract  deed  on  certain  real  ectato  in  Chicago  to  Chicago 
title  *  Trust  Company  ac  trustee,  and  thereafter  complainant  became, 
wee  and  ctill  lc  the  owner  and  holder  of  said  aotcc  and  trust  deed* 
The  bill  further  contained  the  usual  allegations  ef  for*  closure  blUo 
'  n<J  alleged  the  failure  to  pay  the  principal  and  interest  due  October 
1,  1929.  The  an sworn  filed  neither  admitted  nor  denied  the  all egat lone 
to  the  emended  bill. 

The  record  discloses  that  complainant  after  proving  tho 
execution  of  the  notes  and  truat  deed  offered  them  in  evidenoo  and 
they  were  received  without  objection.  It  is  now  claimed  that  it  wao 
Incumbent  upon  complainant  to  prove  ownership  of  the  notes  and  trust 
deed |  that  no  evidence  wao  offered  by  the  complainant  tending  to  prove 
he  was  the  owner  of  the  notec  and  trust  deed  and  entitled  to  bring 
these  proceedings.  This  contention  has  no  merit  whatever.  There  to 
not  a  scintilla  of  evidence  in  the  record  that  tho  principal  note  wao 
not  given  for  a  good  and  valuable  cons iderat ion  or  that  there  w*e  any 
defense  of  any  kind  or  nature  to  the  note.  The  complainant  had 
possession  of  the  note  and  brought  it  to  the  court  and  caused  it  to  bo 
merged  in  the  decree  in  the  inctant  case,  ttader  each  circumstances 
he  will  be  presumed  to  be  the  owner  of  the  note  In  the  absence  of  say 
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shoving  to  the  contrary.     (jjJMMJQl  Immmms  immmmml  mmmml  U  ••« 
App.  443|     fltff  V.   mmmmmmmmtm  243   111.     pp.  159,  161 1     Boudlnot  t. 

Inter j  190  111.  394.)         hen  complainant   introduced   in  evidence 
the  notes  and   trust  deed  and  proved  tho  notes  wort  not  paid  at 
maturity,   such  evidence  MM  •  prima  faoif  east     sufficient   to 
ontitlo  hin  to  a  decree  of  foreclosure.     (For man  Trust  and    ;avlnns 
Bank  v.   Cohttj  342   111.  280,  267.) 

Tho  next  question  raised  is  that  there  is  no  evidence 
shown  in  the  record  which  would  warrant  the  court  in  allowing  the 
coaplainant  certain  expenditures  for  stenographer *  sheriff  *  clerk 
and  publication  foes  and  the  cost  of  foreclosure  minutes.     Kven  so* 
we  are  of  tho  opinion  that  plaintiff  in  error  is  not  now  in  a  position 
to  question  it.     Els  exceptions  to  the  master's  report  do  not  point 
out  specifically  any  such  defeat.     His  exception  Ho.  7  does*  in 
general  terns,  object  that   the  proof  failed   to  sustain  ths  master's 
finding  of  the  account  as  stated  In  the  report.     The  exeeptloas  are 
the  pleadings  to  the  ltomo  of  the  account*  and  must  bs  speolfio  and 
not  general.     (Moffott  v.  Haaner,.  154  111.  649,  655.)     Neither  tho 
chan oe 11 or  nor  a  court  of  review  could*  by  such  a  general  objection* 
bo  required  to  go  over  the  entire  record  and  restate  the  account. 
(ynrwe^  v*  flUAiffigj  132  HI.  112*  114 1     springer  v#  are  esoholl*  161 
id.  350*  S70|     Dora  v.  Farr.  179  id.  110.) 

It  is  next  urged  that  the  stockman  Construction  Co.  has 
failed  to  make  the  same  case  by  its  proofs  that  it  mads  by  its  answer 
in  the  nature  of  an  intervening  petition*  plaintiff  in  error  contend* 
lug  that  the  claim  of  the  stockman  Construction  Co.  proceeded  on  the 
theory  that  tho  plaintiff  in  error*  as  ths  owner*  abandoned  the  work 
and  prevented  the  stookmom  Construction  Co.  from  performing  ito 
contract*  and  that  in  view  of  cold  abandonment  and  breach  it  was 
entitled  to  maintain  and  enforce  its  claim  for  a  mechanic's  lion  for 
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that  part  of  the  contract  which  It  had  performs*  • 

?rem  ih»  evidence  it  appears  that  on  October  16,  1929t 

the  Union  3»uk  of  Chieage  ao  trustee,  the  legal  owner ,  aac  Charloo 

I*  Verhunoe,  the  equitable  owner  of  the  real  estate  involved  la 

thlo  cause,  entered  into  a  contract  with  the  otocknaa  Construction 

Co..  by  which  stockman  Construction  Co.t  agreed  t  furnioh  m&somry, 

carpentry,  pain  tine,  decorating  and  ocment  work  for  $92,900 |  that 

on  October  80 ,  1929,  toekaan  Construction  Co*,  commenced  work  and 

put  in  eertain  foundation  work,  window  franco,  and  furnished  labor 

and  material  valued  at  C 7, 349. 54 |  that  the  Inst  work  performed  wao 

during  the  week  ending  leeember  20,  1929 1  thnt  i'rio  F<  •  .toekaan  ao 

agent  of  toekaan  Construction  Co.,  had  several  convene-  t ions  with 

Verhunoe,  the  first  of  which  was  about  the  tine  work  was  coaaeaoed, 

nt  which  Verhunoe  oald  ho  wao  going  to  obtain  a  loan  with  which  ho 

wao  going  to  pay  for  the  erect ion  of  the  build  ing|  later,  Jast  before 

the  work  wao  die con tinned,  ho  had  another  conversation  with  Verhunoe* 

at  which  Verhunoe  said  he  wao  unable  to  got  a  loan*  that  the  Chloaga 

City  Bank  had  turned  hia  down  on  the  loan  and  that  Stockman  Construct ion 

Co,,  "bettor  net  do  anything  further  until  I  got  a  lean*  •  *  ■  not  to 

complete  the  building  ao  he  had  ao  finances ♦•  No  work  wao  done  after 

thio  oonreroatlon  and  the  ctockman  Construction  Co*,  wao  not  at  any 

tine  thereafter  requested  to  proceed  with  ito  contract. 

Plaintiff  la  error1 o  version  was  that  he  net  £rie  R* 

teckann  at  the  promisee  but  that  he  did  not  tell  bin  the  stockman 

Construction  Co*,  had  not  better  do  anything  further  until  ho 

(Verhunoe)  got  a  loan*  nor  did  ho  ask  ntockman  to  quit  work.  Ho 

Stockman 
further  testified  that  at  this  meeting  &t  the  preaiooo  £       told 

him  they  would  not  go  ahead  with  the  work  until  ho  (Verhunoe)  had 

the  loan  |  that  thereupon  he  informed  stockman  he  wao  working  on  the 

loon  and  very  shortly  expected  to  hare  the  negotiations  completed | 
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that  if  Stockman  stopped  the  work  It  woulc  make  It  Tory  much  harder 
for  him  to  negotiate  a  loan.  Oa  cross  examination  ho  testified  that 
he  told  toekman  he  would  hare  to  aake  different  financial  arrange- 
menta,  hut  th-tt  he  newer  made  theee  additional  arrangements* 
By  the  deorec  the  ehanoellor  found  inter  alia  that 
Verhunec  oauoed  further  progress  of  the  building  to  he  etopped  and 
refused  to  proceed  with  the  erection  and  construction  of  the  build* 
in«  despite  frequent  deasnds  that  he  proceed  with  the  construction 
of  the  building.   fter  an  examination  of  all  the  ewioenoc,  ve  are 
of  the  opinion  that  the  evidence  justified  the  findings  of  the 
ehanoellor*  There  is  no  material  difference  between  "stopping  and 
refusing  to  proceed"  and  "abandoned  the  work  and  present ed  the 

toekman  Construction  Co*  from  performing  its  contract."  There  is 
no  substantial  variance  between  the  allegations  of  the  answer  and 
the  proofs. 

It  is  also  contended  that  the  decree  should  be  reversed 
because  the  court  allowed  toekman  Construction  Co*  a  lion  for 
17*427*76*  in  vhieh  «aa  included  noalienable  items*  There  is  msrit 
in  this  contention.  It  is  elementary  that  a  mechanic's  lien  earn 
bt  allowed  only  for  such  work  as  constitutes  a  permanent  improvement. 

(aH  <?«»fl*»  eg,,?,  am  .arm***  oOef4t»3**a«i  139  in.  App.  5i9i 

Holer  v*  £aolan.  313  ill*  44a*)  *rom  the  evidence  it  appears  that 
Included  in  the  amount  of  £7»427*76  are  the  folloeing  items*  mounts 
*xp*n6*4   for  permits  £39S|  amount  expended  for  straw  ?7»5C|  amount 
expended  for  return  of  bricks  not  used  in  the  const ruction  of  the 
building  12*6*60 |  amount  charged  -tockman  Construct ion  Co*  for  doer 
and  window  frames*  all  of  which  were  not  installed  in  building  #700 1 
and  $402*40  for  Interest  to  November  20,  1930*  The  amounts  expended 
for  permits  for  straw  and  the  return  of  brick  cannot  be  considered 
permanent  improvements  to  the  premises  and  it  is  not  clesr  what 
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>nnt  If  dtt*    iteclm&a  Contraction  Co.,  for   tin   frsxes  actually 
tti«4  Is  the  iapr4  resent  of  the  premises*  or  delii»rfd  for  Um 
purpose  of  b*in#  used  la  th»  structure*     Plaintiff  in  er?or  van 
also  charged  an  improper  aacotant  far  interest*     After  deducting 
the  ahove  nonlisnahle  it 2a*  the  interest  on  ilie  hulaae*  fr«j» 
I>eee»»*r  5*  198*»  to     pril  «•  1931*  aha  date  of  the  decree* 
aaounts  to  $377 »27* 

:'e  have  considered  the  reanining  argonauts  of  counsel 
but  find  no  aerlt  therein* 

The  dee***  of  the  ttinU  court  will  he  off  intd  in 
fare*  of  B*  JT|  R«hsf  aaa  that  portion  of  the  decree  wherein  the 
toehsan  Const  rue  t  ion  0ft   |a  award  eo  the  sun  of  »?»427*7*  is 
rcTtrsed*  and  the  cause  i*  reaaauec  with  directions  to  so  and  if  y 
the  decree  at  to  award  a  Koehtaio's  lien  on  the  p*«alaea  in  f.erer 
of  ctoohman  Construction  Co*  in  the  sum  of  *6,0o<i*&3. 
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OEGPOX  J.  FCXBOfT9 
(plaintiff), 

Defendant    la   i'TTVTi 


JuHfl  B.  srAVTOtf, 
(defendant), 

Plaintiff  In  Krror* 
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Plaintiff  sued  defendant  In  I  fourth  elsea  ease  In  the 
unlolpal  court  of  Chicago  far  none/  due  under  a  written  contract* 
defendant  was  srrved,  filed  hie  appearance*  hut  failed  to  file  an 
affidavit  of  merits*  was  defaulted  and  judgment  was  entered  against 
him  for  $150*  for  a  reversal  of  which  this  rit  of  error  has  been 
sued  out* 

The  statement  of  claim  sets  forth  th  t  the  claim  Is  for 
£190  for  the  Hovewbcr  and  ccember*  1930*  Installments  due  and 
unpaid  under  the  terms  of  the  written  contract,  dated  Harsh  4*  1929, 
oy  which  plaintiff  agrees  to  sell*  and  John  3.  Stanton  and  uth  T. 
Stanton  as  joint  tenants  and  not  as  tenants  In  common*  agree  to 
buy  certain  real  eatate  therein  described*  and  provides  that  If  the 

tantons  shall  neks  the  payments  mentioned  In  the  contract*  plain* 
tiff  would  convey  to  them  in  fee  simple  the  said  real  estate*  Pay- 
ments to  he  made  as  follows i  #500  en  the  date  of  the  contract $ 
91*8  a  month  for  nine  months  from  prll  1,  1929*  and  $75  or  mere  on 
the  first  of  each  month  thereafter,  until  the  full  purchase  price 
of  $7€70  was  pmid.   The  contract  also  provided  that  If  the  I tan  tons 
fallec  to  make  such  payments*  the  contract  ohall#  *t  th«  option  of 
plaintiff*  he  forfeited.  / ttached  to  the  atntement  of  claim  was 
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aii  affidavit  of  claim*  ?uth  f  •  Stanton  was  not  made  a  party 
defendant.  Ob  Karon  23*  193X,  tho  court  entered  an  order  la  vhloh 
It  it  roolted  that  tho  plaintiff  hao  filed  an  affidavit  showing 
that  hie  olain  was  a  *ult  for  the  recovery  of  noneyi  that  defendant 
wao  In  default  for  want  of  an  affidavit  of  merit*,  s»d  it  wao  ordered 
that  default  bo  entered  against  the  defendant  for  wmt  of  an  Affidavit 
of  merits  and  the  judgment  for  1150  woo  entered.  There  is  no  hill 
of  exceptions* 

It  is  contended  by  defendant  thnt  tho  measure  of  damages 
is  tho  differenct  between  the  contract  price  and  the  fair  market 
value  of  tho  property  mentioned  In  the  contract*  There  Is  no  nerlt 
in  this  contention*  The  suit  is  not  for  damages  for  the  breach  of 
a  contract *  but  Is  upon  tho  promise  of  defendant  to  pay,  contained 
In  tho  contract  made  by  him*   Under  such  circumstances  plaintiff 
is  entitled  to  recover  tho  amount  which  appears  to  bo  duo  on  tho 
contract*  >o  believe  Pray  v»  mmmfc  199  ill#  l5*»  *•  controlling  on 
the  right  to  recover*  it  was  hold  in  that  ease  that  such  a  rule  as 
now  contended  for  by  defendant  was  not  applicable  to  the  instant 
case*  There  Gray*  us  the  agent  of  ;-.eek»  had  the  exclusive  right  by 
contract  to  soil  certain  lots  for  one  year  M  certain  prices*  and 
If  any  lots  reaained  unsold  at  the  end  of  the  y*x   Gray  was  ts  buy 
such  remaining  lots  and  Hook  was  to  sell  them  to  him  at  the  priec 
agreed  upon*  Certain  lots  remained  unsold  and  -ieek  oueo  Gray  for 
the  agreed  price  of  the  lots  remaining  unoold.  Gray  sot  up  that 
the  true  measure  of  damages  t  •  tho  <  ifierence  between  the  agreed 
price  ».nd  the  fair  market  value.  Tho  court  hold  against  Gray  and 
Meek  recovered  the  entire  consideration  for  the  lots  not  sold* 

"*hile  it  is  true  that  the  contract  in  the  instant  case 
provided  th  t  if  the  tttantons  failed  to  make  the  payments  provided 
for  in  the  contract*  the  contract  shall  at  tho  option  of  tho  plain- 
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tiff  be  forfeited,  plaint iff  did  not  exeroiee  that  option  and  there 
Is  nothing  la  the  contract  that  a  failure  to  pay  »ny  of  the  install- 
ment n  when  due  shall  cauao  a  forfeiture .       Forfeiture  nnder  the  con- 
tract oould  not   take  pl*ue  unless  the  plaintiff  exercised   the  opt  loo 
to  declare  a  forfeiture,     (Hoyworth  v.  Mllls^  62  Utah  874 1  231  i»ao. 
!«••)       la  *&gm-J+MSi£mL  '<*«  8UU  App«  288,  a«7,   it  we  ealdi 
"By  the  sgreement  the  vendor  aigreeil  to  turn  over  to  the  vendee  a  deed 
to  the  property  on  the  final  payment ,  and  the  vendee  on  his  part 
agreed  to  Bake  these  payments  as  they  fell  duo*       This  was  a  contract 

-*d  the  parties  <vere  bound  by  it,"       la  Queens  Park  Q*x**xiB,r*  :***, 
234  5.  T.  |<  404f  it  was  held  th-t  where  a  contract  for  the  sale  of 
land  prowldes  for  partial  payments  of  the  purchase  noney  prior  to 
the  delivery  of  the  deed*  the  vendor  nay  sue  for  such  Interned  late 
Install  sweats  when  due* 

It  Is  also  urged  that  the  judgment   should  be  reversed 
because  the  plaintiff  has  failed  to  sake     uth  T.  Stanton  a  party 
defendant,  that  by  the  contract  the  defendant  and   "Ruth  T .   Jtanton" 
contracted  to  buy  the  property  as  joint  tenants  and  not  so  tenants 
In  oosamn  and  tint  any  action  predicated  upon  such  a  contract  oust 
ho  brought  against  all  ouch  vendees  jointly*     That  fr;ct  is  no  ground 
for  reversal  for  several  reasons*     riratt  the  fact  that  thoy  con- 
tracts)  to  buy  the  property  as  joint  tenants  did  not  mke  then 
partners,  and  If  they  were,  the  recovery  of  a  judgment  against  one 
party  upon  a  partnership  obligation  bars  a  subsequent   suit  against 
the  other   (flowing  v.  Pose*  228   Hi*  149,  and  oases  oitedjj     eoond* 
the  liability  of  several  obligors  under  section     3,  ch.  76f  Cahlll's 
Rev*     tats.,  1931 »  p*  1736.   is  both  joint  and   several*     The  pronisoo 
may  oleet  to  sue  one  only  of  the  several  obligors*     (Tandrua  t* 
JHHI'II,    234   111.   526.   831.) 
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It  is  finally  contended   th«t  under  the  ruin  of  the 
unicipal  court  of  Chicago  no  order  can  be  entered  la  any  cam 
After  an  appenraaea  has  boon  entered  by  another  party,  wUhoat 
not loo  to   ouch  party*  union*  tho  e&use  lo  regularly  reached  f?r 
trial*     The  point  is  not  well  taken.     It  coos  not  appear  fro* 
thfl  record  th-it  the  oauso  was  not  regularly  reached  for  trial* 
■l  aroi  after  an  attentive  examination  of  the  record  * 
unable  to  perceive  any  error  far  vhieh  the  judgment  of  the 
Municipal  court  should  be  reversed*  and  it  aust  be  affirmed. 

sHMMs* 
Gridley,  ?•  J.,  and     cnjnlan,  J.,  concur* 
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C&vftUM  FORMAI  tt  tl., 
complainants. 

Appellees, 

V. 

ISia>  BBCJSLSNBUtO   it  tl., 
I>ef  end  ante. 


01  APPEAL  07  SOX.  RUBII, 
Appellant* 


appeal  pbom  cm  can 
court,  cook  coramr. 


265  I.A.  598' 


w.  justice  owrst  delivered  the  ©pisiob  op  thk  coukt. 

of  a 
This  was  originally  a  f  o  redo  eure/t  rue  t  dead  executed  by 

Prtd  Bcoklenberg  to  Charles  Forman,  trustee,  securing  a  bond  Issus 
of  $140,000  on  an  apartment  building  in  Chloage.  fovember  7,  1923, 
the  complainants  obtained  a  dec  ee  whloh  found  that  there  eat  due 
Charles  ?orman,  ae  trustee,  il54,430.S4,  and  ■11.380.55  to  HI 
-etooff |  that  they  had  a  lien  on  the  rente,  leeuee  and  profits 
accruing  from  eald  promisee  described  in  the  decree,  and  ordered 
that  if  the  sals  of  the  promisee  did  not  bring  sufficient  to  pay 
the  amount  found  due  by  eaid  decree,  a  deficiency  decree  may  be 
entered  against  the  persons  primarily  liable,  and  in  that  event  the 
receiver  then  in  possession  of  the  premises  should  continue  in 
possession  to  collect  the  rents,  issues  and  profits  of  the  promises 
until  the  expiration  of  the  period  of  redemption,  or  until  any 
deficiency  deoree  that  might  be  entered  has  been  satisfied.  To 
reverse  this  deoree  Sol  Rubin,  the  owner  of  the  equity  of  redemption, 
appealed.  Hay  31,  1929  (Gorman  v.  Becklenbere.  233  111,  A pp.  640, 
certiorari  denied  by  the  Supreme  Court),  this  division  of  the 
appellate  court  filed  an  opinion  affirming  the  deeree.  Eovcmber  13, 
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1989 »  the  premises  described  in  the  (Secret  were  sold  pursuant  bo 
the  deoree  and  tn  November  18,  1929.  the  waot  r»s  report  of  e*le 
end  distribution  was  approved  and  a  efficiency  decree  waa  entered, 
finding  thr.t  chore  waa  dno  Charles  Formen,  aa  trustee,  $3£,089«eo, 
and  to  £11  Metcoff  #11*999 .05,  and  that  Charles  Forman,  aa  trustee* 
and  til  Met oof f  had  a  lion  on  the  rents*  lasues  and  profits  of  the 
premises  to  the  date  of  the  expiration  of  the  period  of  redemption 
and  that  the  receiver  theretofore  appointed  continue  during  said 
period  of  redemption,  luring  the  pendency  of  the  foreclosure  pro- 
ceedings a  receiver  was  appointed  ~lth  the  usual  powers  of  root  Wore 
In  such  eases t  and  on  October  23 *  1929,  an  order  was  entered  author* 
lalng  and  directing  Kim  to  pay  to  Charles  Forman,  as  true tee,  all  the 
fund*  In  his  possession  to  bo  applied  toward  the  payment  of  the  amount 
due  him  as  found  In  the  decree  of  November  7,  192a*  December  14,  1929, 
th«  receiver  filed  his  current  account  and  report  from  which  it 
appears  that  there  haa  boon  paid  to  ch&rles  Gorman,  as  trustee, 
tSftOQQ  to  apply  on  the  deficiency  decree,  and  on  February  13*  1931, 
ho  filed  his  final  account  and  report  from  which  It  appears  that  he 
has  paid  to  Charles  Forman,  as  trustee,  and  11  Metcoff  the  balance 
due  them  on  account  of  the  deficiency  deoree  of  November  13,  1929* 
ebru  ry  11,  1931,  appellant  filed  his  petition  In  which 
ho  alleged  In  substance  that  the  $25,000  paid  to  Charles  Forman,  ao 
trustee,  was  not  applied  to  the  partial  satisfaction  of  the  decree 
of  Hovember  7*  1929,  and  that  the  deficiency  decree  was  not  s  lion  on 
the  rents  collected  by  the  receiver  before  the  sale  of  the  premises 
and  ho  prayed  that  Charles  Forman  bo  ordered  to  pay  to  him  the 
$ 2ft, 000,  which  ho  reeelvwd  from  the  receiver.  Hay  20,  1931*  the 
chancellor  entered  an  order  finding  that  the  receiver  had  turned  over 
to  Ch&rles  yorman,  a*  trustee,  the  funds  In  his  hands  In  s*tlsf action 
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of  **ht?  deficiency  decree  heretofore  entered ,  denied  the  prayer  of 
tho  appellant  and  discharged  the  receiver  fr«  further  duty.  To 
reverse  thle  order  Sol  nubia  has  appealed* 

Appellant's  only  content  lea  hero  to  that  the  deficieacy 
decree  was  aot  a  lien  on  the  rents  collected  by  the  receiver  prior 
to  tho  sale  under  the  decree  of  Aoy ember  7,  1928*  As  far  an  we  hare 
been  able  to  discover,  the  only  baals  for  appellant* a  contention  io 
beoause  the  reoelrer  had  not  paid  the  f29»000  to  Charles  ?ormaa  before 
the  sale  of  Soreaber  13  ,  1929*  he  could  not  legally  pay  the  money  to 
hla  after  the  tale*  There  Is  no  merit  In  this  content  Ion.  The  decree 
of  November  7,  1928*  found  that  the  mortgagor  had  pledged  aad  that 
complainants  had  a  Ilea  oa  the  rents  aecrulag  from  said  premise*  during 
the  redemption  period*   The  only  purpose  of  appointing  a  receiver  in 
a  foreclosure  proceed  lag  is  to  preserver  the  security  of  the  trust  deed 
aad  apply  the  rents  when  neoeseary  la  discharge  of  the  ladebtedaess# 
aad  tho  possession  of  the  receiver  and  his  receipt  of  the  rents  Is  for 
the  benefit  of  the  pereoa  entitled  to  the  same*  (gar is  t.  laic.  150 
111*  239 #  243*)   If  the  Indebtedness  is  discharged  by  the  sale  of 
the  premises  the  owner  of  tho  equity  of  redemption,  as  a  general 
proposition*  is  entitled  to  the  rents,   (liladmaa  t*  pffp.  24g  111*  App* 
528,  530|   hlnnlcb  t.  Good nan.  259  HI*  App*  107*  114,  and  oases 
cited*)   here,  however,  tho  mortgagor  pledges  the  rents  as  security 
and  the  premises  fall  to  bring  enough  at  the  sale  to  pay  the  judgment* 
tho  mortgagee  may  take  stops  to  subject  the  reats  to  pay  the  deficiency, 
and  if  there  is  a  receiver  he  will  be  ordered  to  pay  such  deficleacy 
out  of  the  reats  (  hlnnlck  v»  Goodman,  supra),  and  a  pledge  of  tho 
rents  during  tho  redemption  period  is  not  extinguished  by  the  fore- 
closure and  sals  (Powell  y*  Yoight,  261  111*  App.  127,  15  •) 

Appellees'  oouasel  ask  for  tho  imposition  of  the  statutory 
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penalty  for  appeals  proteouteo  for  the  purpose  of  d*l«y,  at 
prorided  for  In  section  23*  oh.  M»  Cnhill's  Hot*     tat*.  197;1» 
p.  030 t       That  eeetlon  ha*  no  application  here* 

The  order  of  the  chancellor  denying:  the  prayer  of  the 
petition  was  prQp^x  and  is  affirmed* 

•smn* 

Oridley,  P«  J.#  and     eanlan*  J.,  oononr. 
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FIOFLK  OF  THfe   31  ATS   07  ILI.1V0 
defendant   la  Error* 

V* 

KATIAV  X.   VR&ESMAM, 

Plaintiff   la  Error* 


Cook  couhtt* 

265I.A.  5991 

m.   JUSTICE  IHUB!?  DKLIVERJEE  THX  OPIHOK  ftf  THE   COUPT* 

I&thaa  K.  Freednan,  plaintiff  In  error*  wao  found  guilty 
of  erlalaal  contempt  of  court  by  the  Crlaiaal  court  of  Cook  county* 
for  which  ho  wao  ordered  committed  to  the  county  jail  for  ten  days 
and  to  pay  a  fine  of  #100*  To  roweree  tale  order  ho  has  cued  out 
a  writ  of  error.  The  defendant  In  error  hao  not  appeared  or  filed 
a  brief  In  thlo  court  in  defence  of  the  order* 

Aaron  Moshisk  and  Morris  Begolowskl  filed  their  separate 
aaeaded  pet it loan  la  the  Criminal  court  of  Cook  county  la  the  ease 
•*  People  of  the  State  of  Ullaole  t.  Aaroa  aoshlck  and  Morris  , 
Bogolowskl*  So*  46070.   la  which  cause  they  had  boea  adjudged  guilty 
of  the  orlao  of  conspiracy*  and  alleged   In  substance  that  la  said 
cause  they  had  furnished  supersedeas  bonds  la  the  appellate  court 
for  this  district*  with  plaintiff  In  error  as  surety ,  for  which  ho 
had  been  paid  $600  la  cash  by  Aaron  Moohlck  and  $1,000  by  Morris 
Bogolowskl  and  thnt  Aaron  Meshick  had  given  plaintiff  in  error  la 
addition  to  the  fdOo  cash  a  check  for  J6O0  which  Aaroa  Moshlok 
has  boea  unable  to  payi  thnt  after  the  payment  of  thess  suao  to 
plaintiff  and  while  the  cause  was  pending  la  the  appellate  court* 
ho  (plaintiff  la  error)   surreadered  then  Into  the  custody  of  the 
sheriff  of  Cook  county* 

Plaintiff  in  error  by  his  verified  aaswor  dealer  ho 
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received  the  money  allege  to  hart  been  paid  to  him  or  any  part 
thereof,  and  averred  that  oil  November  17 ,  1929*  Aaron  Moshlek 
gave  him  a  eheok  dated  November  19,  1929,  drawn  on  the  Rational 
'uildcrs  Bank,  whioh  ho  has  been  unable  to  oaah  for  the  re&son 
that  the  account  has  boon  withdrawn  from  said  bank* 

On  June  17,  1931,  the  court  entered  an  order  finding 
plaintiff  In  9rT9i   guilty  of  contempt.  In  this  order  It  le  recited 
the  cause  ease  on  to  bo  heard  on  the  petitions  of  Morris  Bogolowskl 
and  Aaron  Moshlok  and  evidence  having  been  hoard  (no  evidenoo,  how- 
ever, appears  In  the  bill  of  except ions),  and  plaintiff  in  error 
baring  declined  to  put  in  any  evidenoo  controverting  the  testimony 
offered  by  the  petitioners*  the  court  finds  th&t  Morris  Bogolowskl 
paid  the  plaintiff  in  error  $1,000  and  Aaron  Moshlok  paid  him  $660 
for  bo coning  surety  on  the  supersedeas  bonds  in  the  appellate  court 
for  the  first  district  of  Illinois,  upon  whioh  ho  was  to  reaaln  as 
surety  until  said  cause  was  dec Iced  in  said  appellate  court |  that 
thereafter  and  without  just  cause,  and  without  rendering  the  services 
for  whioh  he  had  been  paid,  plaintiff  in  error  eaused  the  petltionoro 
to  bo  surrendered  before  the  chief  justice  of  the  criminal  court  of 
Cook  county,  and  being  Interrogated  in  open  court  by  the  chief  justice 
of  the  Criminal  court,  declared  that  he  had  never  been  paid  any 
money  whatever  tar  becoming  surety  on  said  supersedeas  bond,  which 
statement  was  false  and  was  made  with  the  corrupt  and  mall  dons  intent 
to  deceive  the  said  chief  justice  of  the  Criminal  court  of  Cook  county 
in  order  to  induce  the  said  chief  juetioe  to  incarcerate  the 
petitioners  in  the  county  jail,  and  the  chief  justice,  relying  upon 
said  false  statement,  ordered  petitioners  be  taken  into  custody  and 
committed  to  the  county  jail* 

Section  11,  liv.  Ill  (Cahill*s  hev.  Stats, ),  oh.  36, 
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par.  643*  provides,  *   *  *  *  sureties  or  any  of  them  may,   at  an/ 
tine  before  default  upon  the  bona  of  r*co  nixonoe,  surrender  the 
principal  In  their  exoneration."       There  lo  no  claim  thrt  any 
default  existed  on  uho  bond  it   the  time  the  petitioners  were  surrender* 
and  plaintiff  in  error  had  the  right  to  surrender  the  principals  la 
said  bond.     The  fast  that  ho  die   surrender  the  principals*  even  if  ho 
had  been  paid  for  signing  the  bond  did  not  constitute  oonteapt.   Further- 
more,  it  hat  repeatedly  boon  said   th*t  when  the  o on tempt  consists  of 
eonathlng  done  or  omitted  in  the  presence  of  the  court  tending  to 
imped*  or  interrupt  its  proceedings  or  lee., en  its  dignity,  or  out  of 
its  presence*  in  disregard  or  abuse  of  its  process*  the  proceeding  it 
punltiTO  or  criminal,  and  the  penalty  is  inflicted  by  way  of  punish- 
ment for  the  wrongful  act  and  to  vindicate  the  authority  and  dignity 
of  the  people  as  represented  by  their  judicial  tribunals.     In  such 
oases  the  defendant  is  tried  upon  his  answer,  alone.     Uo  other  evi- 
dence may  be  heard,  and  if  the  party  shows  by  his  answer  under  oath, 
that  he  is  not  guilty  of  the  contempt  charged  his  answer  is  conclusive. 
If  the  answer  is  falae  thw  remedy  is  by  indictment  for  perjury.     The 
-newer  must  be  taken  as  true  and  if  sufficient  to  purge  the  party  of 
the  contempt  ho  is  entitled  to  bo  discharged.     (People  t.  McLaughlin. 
334  111.  354*  and  eases  cited.)         The  plaintiff  in  error  hawing  by 
his  answer  denied  the  acts  charged  against  him  thereby  purged  himself 
of  the  contempt  and  woo  entitled  to  be  discharged  without  further  trial. 
The  order  of  the  Criminal  court  will  be  reversed* 
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COWULXUS  LTSDSt 

Plaintiff  is  Error, 

ERROR  TO   CIKCtflT   COWT, 
T* 

COOK.  COUJTY* 

bobert  x*  kliyoe,  )  ^%, 

Drf""»t  <■  "*•'•  2  6  5  I  .A.  5  9  9 

MR*  JU3TIC/.  KERISR  liBLIYERXl  THS  OPXffXOS  07  THE  COURT . 

This  «ai  an  action  of  trespass  en  tat  ease  to  recover 
damages  for  tho  alleged  fraud  and  deceit  of  the  defendant  in 
inducing  plaintiff  to  sell  to  defendant  40  shares  of  the  capital 
stock  of  Associated  Underwriters*  Inc.,  at  $12*50  a  share*     Tho 
cause  was  tried  before  tho  court  and  Jury  and  resulted  in  a  verdict 
sad  Judgment  against  the  pi  tint iff  •     To  reverse  this  judgment 
plaintiff  has  sued  out  a  writ  of  error* 

Plaintiff »s  declaration  in  substance  alleged  that  on 
July  13*  1927,   he  was  the  owner  Of  40  shares  Of   Associated  Under- 
writers, Ino*,  a  corporation*  and   the  defendant  was  president, 
director  and  executive  off leer  in  act ire  chsrge  of  the  affairs  of 
said  corporation |  that  defendant  applied  to  plaintiff  to  sell  to 
him  the  said  40  shares!  that  said   stock  was  not  dealt  in  upon  the 
open  market  and  the  business  of  the  corporation  was  of  such  a  nature 
that  the  value  of  said   *tock  could  not  be  ascertained  from  the  books 
of  the  corporation  and  the  plaintiff  was  lgaor&at  of  the  value  of 
sold   stock  and  then  and  there  asked  want  the  value  of  said  stock  was 
and  the  defendant  falsely,  deceitfully  and  fraudulently  and  with  the 
intention  and  for  the  purpose  of  Inducing  plaintiff  to  sell  the  said 
stock  to  bin,  statsd  to  plaintiff  the  value  was  #12*50  a  share,  which 
said  statement  when  and e  by  the  defeadaat  was  false  sad  untrue  mad  wan 
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well-known  by  th«  defendant  to  be  false  snd  untrue,  la  this*  the 
value  vat  greatly  la  excess  of  12.60  a  share  and  in  fact  the  Talus 
vaa  #1*1  a  share*  which  fact  was  well-known  to  defendant  at  the  time 
said  false  representations  and  otatenents  were  node  and  was  unknown 
to  plaintiff |  that  plaintiff  relied  upon  said  false  representations 
and  statements  of  the  defendant  and  bellowed  the  sane  to  be  true  and 
en  the  faith  thereof  did  sell  and  deliver  to  defendant  the  snld  40 
shares  of  stock  and  accepted  from  uln  In  payment  thereof  $500,  to 
hlo  damage  in  the  ami  of  $10,000.   The  defendant  pleaded  the  general 
Issue. 

Plaintiff  «s  evidence  discloses  that  he  is  an  a  ttomey  at 
law  and  for  some  years  prior  to  1924  was  acquainted  with  the  defend- 
ant, who  was  then  in  the  advertising  business.  In  1924  defendant 
became  interested  in  the  promotion  of  an  insuranee  association  under 
the  name  of  "Chicago  Lloyds1"  to  be  ritten  by  individual  underwriters 
to  be  nonaged  by  an  agency,  and  "Associated  Underwriters,  Inc.," 
(hereinafter  oallec  the  company)  was  organised  for  that  purpose  in 
May,  1924.   In  September  or  October  of  19^4*  defendant  became  connected 
with  the  company  and  was  made  its  president.  The  individuals  admitted 
as  underwriters  or  members  of  "Chicago  Lloyds*"  each  signed  a  power  of 
attorney,  author 1* lag  the  company  to  act  as  their  agent  in  conducting 
an  insurance  business*  soliciting  Insurance,  executing  policies, 
collecting  premiums,  settling  and  paying  claims,  etc.  By  the 
provisions  of  the  power  of  attorney  they  were  required  to  deposit  a 
certain  amount  of  securities  with  a  trust  company  to  secure  the  per* 
formanoe  of  the  Insurance  policies  so  issued,  and  the  payment  of  lesson 
covered  thereby.   The  power  of  attorney  provided  that  the  oompany 
should  retain  30  per  oent  of  the  grooo  premiums  collected  as  its 
compensation  for  managing  the  business,  the  remaining  70  per  oent  after 
the  payment  of  losses,  to  bo  distributed  proportionately  among  the 
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individual  underwriters  as  their  profits*   bout  this  time  the 
plaintiff  was  cor.iulted,  at  the  instance  of  ona  of  the  underwriters, 
la  regard  to  the  form  of  to*  power  of  attorney.  Bo  redraft  ad  the 
power  of  attorney  and  thereafter  performed  other  legal  work  for  the 
company,  and  in  .pril,  1025,  purchased  50  shares  of  lta  capital 
stock  at   |5  a  share  and  became  one  cf  its  directors  as  veil  aa 
a  neaher  of  the  executive  committee  which  directed  the  general 
policy  of  the  business  they  were  attempting  to  build  up.  the 
company  had  an  authorised  capital  of  2,000  so  p  r   common  shares  of 
whleh  1663  wore  taken  and  held  by  the  defendant  and  Linus  H.  Long 
and  one  Andersen*  each  of  whom  held  S51*  Anderson  was  the  first 
president  of  the  company  but  was  succeeded  by  defendant  in  October , 
lw86,  and  thereafter  down  to  the  time  of  the  trial  defendant  was 
the  president*  a  director  and  the  retire  manager  of  the  company 
and  nderaen  after  his  retirement  as  president  waa  secretary,  treas- 
urer and  n  director  until  July  8,  1927.  These  three  men,  Anderson, 
Long  and  defendant ,  were  act We  in  the  promotion  of  the  enterprise 
from  its  inception  until  July*  1927*  The  plaintiff  continued  aa 
attorney,  director  and  member  of  the  executive  committee  until 
January,  1927.  and  thereafter  had  no  contact  whatever  either  with 
Chicago  Lloyds*  or  the  company  am*  knew  nothing  about  their  affairs* 
hen  plaintiff  first  became  connected  with  the  company  there  were 
pr  ctloally  no  underwriters*    In  Ju  y,  1927,  there  were  between 
two  and  three  hundred,  and  in  the  preceding  January  when  plaintiff 
ceased  te  be  active,  there  were  something  lose  than  ihnt  number*  At 
the  time  of  the  trial  the  number  of  underwriters  had  iner eased  te 
four  hundred  and  fifty.  Up  te  January,  1927,  the  company  had  never 
paid  any  dividends  and  during  the  first  year  and  a  half  of  its 
operations,  it  barely  succeeded  in  covering  ope r  ting  expenses*  In 
the  last  six  months  prior  to  plaintiff's  removal  from  the  board. 
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the  business  had  shown  a  decided  improvement  and  made  a  Mall 
prof ft.   urlng  1926  friction  developed  between  defendimt  and 

nderson*  Long  and  Anderson  sore  or  lose  combined  together  to 
limit  defendant**  authority  ao  president  and  to  Interfere  with 
tbo  policy  that  ho  had  boon  pursuing  up  to  that  cine  and  in  the 
spring  of  1927  this  friction  cane  to  a  head  and  culminated  on 
July  a,  1927*  when  defendant  bought  out  all  of  Anderson*  a  and  l*ng*s 
stock  for  $aootoco,  $100,000  to  each  for  his  561  shares,  a  price  of 
approximately  $181  a  snare*   There  is  sons  conflict  In  the  evidence 
as  to  the  negotiations  leading  up  to  this  purchase,  i-ong,  testify* 
ing  en  behalf  of  the  plaintiff,  said  that  he  and  .nderson  offered 
to  buy  defendant*!  691  shares  for  4100,000,  or  sell  their  aggregate 
of  1102  chares  to  defendant  for  £200,000,  and  th  t  defendant  elected 
to  buy  rather  than  to  cell*   He  further  testified  that  defendant 
told  him  that  he  made  the  purchase  en  behalf  ef  a  syndicate  who 
wore  interested  in  it  and  by  whom  it  was  being  financed* 

ilaintiif  further  testified  that  about  July  7  or  a,  1927, 
he  wae  called  by  the  defendant  on  the  telephone  and  was  told  that 
Long  and  Anderson  were  out*  Four  or  fife  days  later  the  defendant 
again  telephoned  him  and  said  he  wanted  to  buy  40  of  plaint  iff* c 
sharcct  that  he  needed  the  stock,  he  *an*«d  the  stock,  and  requested 
the  plaintiff  to  come  tc  his  office.  Arriving  at  defendants  off  loo 
the  plaintiff  said  th"t  he  did  not  know  anything  shout  the  value  at 
all  and  asked  what  was  the  book  value  of  the  stock  and  defendant 
replied  that  ttr.  Oers,  the  accountant  of  the  firm  and  auditor  of 
their  books  had  net  recently  written  up  the  books,  so  that  he  did  net 
have  any  figures,  tc  which  the  plaintiff  replied  that  that  would  not 
chew  imieh  anyway  because  the  value  would  depend  on  the  value  of  these 
contracts  -  these  powers  ef  attorney,  which  again  could  depend  upon 
the  amount  of  the  business  they  conducted,  and  the  defendant  replied 
t?sat  the  price  wnich  he  had  offered,  ♦•00  for  the  40  shares,  was  a 
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fair  one.  Plaintiff  told  hla  he  would  think  it  »vor»  Jour  or 
f ire  days  later  plaintiff  called  the  defendant  and  told  hla  that 
ho  had  thought  the  matter  oror  as*  w*e  prepared  to  sell  It  oa 
"your  statement  that  th«t  lo  a  fair  price*  and  the  defendeat  replied* 
"that  lo  what  it  lot  I  will  oead  you  a  cheek."   Plaintiff  testified 
further  that  k«  that  time  he  knew  nothing  about  the  value  ct   the 
•took  or  the  business  of  the  company*  outside  of  what  oefeadaat  told 
hla*  aad  that  he  tailored  defendants  statement  that  £12.50  a  ahare 
was  fair  value  for  the  a  took,  and  Bade  no  other  investigation}  that 
he  did  aot  know  and  defendant  had  net  told  hla  that  nderson  and  Long 
had  received  ^131  a  ahare  for  their  stock. 

Defend aat  teat if led  that  from  January*  1926*  until  January* 
1027*  plaintiff  attended  meetings  of  the  directors*  ao  well  ae 
frequent  conferences  Between  director a*  Meetings*  at  which  statements 
were  presented  shoving  the  condition  of  the  bueineso  and  its  earnings. 
So  also  testified  that  he  was  familiar  la  a  general  way  with  the  book 
value  of  the  stock  of  the  company  on  July  13*  1927*  and  estimated  it 
betweea  #10  and  £12 .50  a  share*  and  that  there  had  been  no  material 
change  in  the  business  betweea  January  of  1927*  and  July  of  1927 | 
that  his  first  talk  eith  plaintiff  was  within  a  day  »r  two  aftet  he 
had  purchased  the  Anderson  and  Long  stookf  that  he  next  talked  with 
hla  about  a  week  or  ten  daye  later  and  told  him  he  would  like  to 
acquire  pert  of  hla  stock!  tkvst  plaintiff  asked  him  what  it  was  worth 
and  he  told  him  Usbl  he  did  not  kaew*  that  lo  "purely  a  matter  of 
opinion;"  that  plaintiff's  opinion  was  probably  as  good  as  his  and 
the  value  of  the  *toek  was  wholly  dependent  on  the  future  success 
of  the  company  and  pl&iatlff  could  probably  gauge  that  as  accurately 
ao  ho  conic! *  because  he*  plaintiff*  was  more  familiar  with  the 
company's  affairs}  that  plaintiff  naked  what  ami  the  book  value  and 
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wae  told  defendant  did  not  know  but  would   estimate  it  somewhere 
between  410  and  {10  a  share,  and  that  it  w  a  then  that  ho  told 
plaint  iff  ho  would  buy  30  or  40  shares  at  $12*50  a  ahar*|  that 
four  or  five  daye  later  plaintiff  oaid  ho  would  aoll  40  oharoo  at 
I   .60  a  ahartf  that  plaintiff  did  Lot  auk  what  had  boos  paid 
ndcrson  and  Lone* 

irfendant's  version  relative  to  tho  purchase  of  Long 
and  Anderson •»  stock  was  tk*t  tho  sat tor  was  presented  to  his  by 
Lengf     that  toag  told  bin  that  Anderson  had  a*4o  kirn  an  offer  of 
#100*000  for  hlo  »took  for  tho  purpose  of  acquiring  control,  and 
that  ho*  Long;*  suggested  to    nderaon  that  in  lieu  of  that  they 
both  ooll  their  stook  to  him  for  4200*000 |  that  it  involved  control 
of  the  company  for  which  reason  ho  considered  purchasing  it 
irrespective  of  tho  priee  paidf  that  that  proposition  was  not  tho 
alternative  of  accepting  or  celling  out  hlo  holdings  to  theni  that 
there  wae  no  offer  made  to  buy  his  holdings!  that  tho  offer  was  smdo 
by  Anderson  to  buy  Long* a  holdings  which  vould  give  hia  control  nag 
aake  the  situation  worse  instead  of  betters  thnt  If  .  nderoon  bought 
Loag'o  holdings  he     ould  have  control  and  put  hlacelf  in  no  preoldont 
and  put  defendant  oat  and  leave  hia  a  ainorlty  stockholder* 

Lefendant  also  introduced  in  evidence  a  balance  sheet  of 
tho  ooapaay  froa  which  it  appears  that  during  the  entire  history  of 
tho  company  up  to  January  1,  1927 1  it  had  built  up  a  surplus  of 
$1067 .31 1  that   In  the  ensuing  nix  months  froa  January  1,  1*27,  to 
July  1*  1927 »  the  ooapaay  earned  a  net  profit  of  324*769.24*  whleh 
after  deducting  dividends  paid  oa  preferred  stock  aad  iaooao  tax* 
left  a  balance  of  #21*892*62*  or  acre  than  111  a  share*     In  other 
words*  It  earned  acre  than  200  per  oeat  per  share  oa  the  original 
price  of  tho  cocoon  stock  in  the  firot  six  aonths  of  1927* 

It  Is  defendant 'o  contention  that  hlo  statemento  wore 
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expressions  of  opinion!  th.t  utters  of  opinion  cumtt  be  hold 
misrepresentations,  and  the  Jury  ehould  hart  been  given  the 
peremptory  instruct lone  offered  by  his  to  find  for  the  defendant • 
There  tan  he  no  question  hut  th»t  the  general  rule  is  that  state- 
ments as  to  the  value  of  property,  Made  to  Induce  one  to  hoy  or 
lmroet  nosey,  are  treated  an  expressions  of  opinio*  only,  and  if 
so  Intended  and  understood  do  not  constitute  fraud.  In  the  absence 
of  any  concealment  or  Misrepresentation  of  materialextrlnsic  facto 
(Meyer  v.  hue^er,,  254  111.  315.  323 |   ndslor  v.  Johns.  120  id. 
459),  but  it  cannot  bo  laid  doom  as  a  natter  of  law  that  value  In 
never  n  material  fact  (Murray  v.  TffflmflU  **2  Bud  41?) ,  and  If  the 
statements  of  value  arc  made  by  one  having  superior  means  of  knowledge, 
not  equally  available  to  the  other,  and  ho  Intend I  then  to  be,  and  known 
that  they  are  relied  upon  as  a  natter  of  fact  and  not  opinion,  they  con- 
stitute fraud  and  will  bo  treated  as  actionable  nierepreeentatlauo  of 
fact.  (Butt it ta  v.  La wren oo.  250  111.  App.  94,  102,  and  msec  cited.) 
J«  Howell  v.  *vatt.  165  111.  /pp.  631,  555,  it  was  saldt 

"here  the  vendee  is  wholly  Ignorant  of  the  value  of  the 
property,  and  the  vendor  knows  this,  and  also  knowo  that  the  vendee 
is  relying  upon  his  (the  vendor*  s)  representation  ao  to  value,  and 
such  representation  is  not  a  sere  expression  of  opinion  but  is  made 
no  a  statement  of  fact,  which  statement  the  vender  knows  to  bo  untrue, 
such  a  statement  is  a  representation  by  whloh  the  vendor  lo  bound.  *  •  * 

"Whore  the  representations  relate  to  a  material  faot  within 
the  knowledge  of  the  person  making  then,  »  •  •  with  respect  to  which 
the  person  to  whom  the  represent  t ions  are  made  has  not  the  present 
opportunity  or  ability  to  toot  or  verify,  the  latter  hao  a  right  to 
rely  upon  such  representations!  and  in  the  absence  of  facts  apparent 
to  reasonably  arouse  suspicion  and  throw  doubt  upon  the  truth  of  the 
statements,  ho  lo  not  bound  to  go  further  and  make  inquiries  in  respect 
thereof.* 

The  eviceueo  in  the  instant  case  tended  to  prove  the  fraud 
charged,  and  presented  questions  of  fact  for  the  d  termination  of  the 
jury  and  the  court  did  not  err  in  submitting  the  cause  to  the  jury. 

The  first  point  made  by  plaintiff *e  counsel  upon  which  a 
reversal  of  the  Judgment  lo  claimed  lo  that  the  trial  court  improperly 
restricted  hin  in  his  erooe  examination  of  the  defendant.  It  appear* 
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frem  the  record  that  defendant  mi  direct  examination  testified 
that  lit  wa»  la  effect  forced  to  buy  the  Aadersoa  and  Long  stock 
At  aay  price  tc  protect  his  interests  la  the  company t  end  that  tat 
#131,  a  share  paid  reflected  primarily  the  value  to  hla  of  control 
of  the  company.    To  refute  talc  ooatentloa  plaintiff's  counsel 
sought  to  bring  oat  en  croeo  examination  0*  the  defendant  that 
la  fact  the  defendant  acted  for  a  member  of  othert  la  the  purchase 
of  the  Anderson  and  Long  stocks  that  the  otook  to  purchased  by  hla 
«ae  distributed  among  defendant  aad  the  other*  participating*  and 
that  all  or  soatc  of  them*  at  least  •  paid  $131  a  share  for  some  of 
the  ctoek  ehieh  did  not  carry  control*     the  court  sustained  objections 
to  all  of  the  questions  by  which  plaintiff  sought  to  bring  such 
testimony  •*  the  attention  of  the  Jury  and  he  was  net  permitted  to 
cross  exauino  the  defendant  upon  these  «iuestieae*       bile  the  rule  ie 
that  the  latitude  allowed  on  eroaa  examination  rest**  v**f  largely  ia 
the  discretion  of  the  trial  oaurt*  yet.  it  aas  repeat  sdjy  beea  aeld 
that  trial  courts  should  be  liberal  la  th-  receipt  of  evidence  ia  the 
investigation  of  ^aeetloas  of  fraud  (Tigaa  t.  f?,,3ann*nij  11*  111*  334| 
;-troha  v* .Hayes.*,,  70  id,  41|     Haselton  t.  Carolua*  132  ill*    .99.  SIS* 
518 1     Thorntoa  ▼*  Hendrlekson*  213  ill*  App.  121  •  124)  •  and  applying 
the  rules  thus  announced  we  are  of  the  opinion  the  curt  erred  in  eu»- 
tainiag  *he  objections  of  defcac&ai's  counsel* 

It  is  also  claimed  the  court  erred  la  excluding  evidence  by 
v.hlch  plaintiff  attempted  to  suow  that  oa  January  23 •  1923,  which  was 
the  date  of  the  first  annual  meeting  after  the  sale  of  plaint  if f»a 
ffteefe*  the  company  declared  a  dividend  of  410  a  share.     The  oca  tent  laa 
hao  merit*      hi  ting  v.  .Trice*  172  hess*  240  »  was  an  action  la  tort 
for  false  repreeent  tlenr.  ia  the  sale  of  a  bond|  the  trial  court  ia* 
struoted  the  Jury  that  they  alfJht  take  into  account  whit  has  happened 
since*  in  order  to  determine  whrt  the  ▼slue  of  the  bone  was  and  what 
it  ia  now*      There  w«e  a  Judgment  *•.  fever  of  plaintiff  and  oefemaaat 
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nesignod  as  error  this  ln&truotion.     The  court,   s  peeking  through 
Mr.  Justice  Holmes,  held   the  jury  could   Ukt  lot*  account   subse- 
quent events  In  arriving  at  the  value  of  the  bond  and  ottid  foek  t. 
Mntnl  37    ^  **▼•  Ml,  593 1  In  which  It  waa  hold  that  the  Jury  ou^ht 
not  to  he  precluded  from  taking  into  account  the  subsequent  events* 

*»  Marrow  t>  *TW  frill.  29*  Me.  549,  the  plaintiff  wae 
fraudulently  Induced  to  any  rtook.       The  evidence  waa  that  shortly 
after  the  purchaeo  the  corporation  passed  it  a  dividend*  and  the 
court  said*  p.  971 1.    •  *  •  *  it  dooa  not  follow  9  •  4)  that  the  sub* 
sequent  history  of  the  c  or  pox  t  ion  may  not  throw  some  light  upon  the 
ralno  at  the  tine  of  purchase .  and   It  to  upon  this  theory  th  t  auoh 

evidence  it  competent,"     Movorhoff  Mi  TJMMfttiTt.  1**  m-  >•»**•  «•• 
(certiorari  denied)  waa  an  action  for  deceit  in  which  it  was  eh-rged 
defendant  induced  plaintiff  to  purehaae  etoek  in  a  corporation*  The 
court  said.  p.  42i     "The  evidence  of  subsequent  events  waa  competent 
to  show  what  the  real  value  of  the  stock  was.-      (See  also  Hlndnan  v. 
P*T|t  mi**     inKt  1X3  Fed.  031,  939|     PeJUser  T*  sntsJMsnm  tt  ■* 
Dak.  9491     Poole  v.  Camden*.  79  l«  V».  310$     Ignvencos  v.  B—fc, 
93  So.  £*k.  293 •  279.) 

It  to  next  contended  that  the  court  erred  in  instructing 
the  Jury.     The  only  instruction  given  at  plaintiff*  o  request  related 
to  the  measure  of  damages.     Thirteen  instruction*  wore  given  at 
defendant's  request.     Objection  is  made  to  nine  of  these  instructions* 
It  will  not  ho  necessary  to  discuss  all  of  them.    By  instruction 
no.  2  the  Jury  woo  told  that  the  court  will  not  interfere  to  avoid 
the  contract  whore  the  partloo  having  equal  facilities  for  knowing 
ite  value  knowingly  and  deliberately  fix  upon  the  price  of  shares 
of  etook,  there  being  no  mlorepreaentatiom  or  concealment  of  facto* 
and  by  instruction  Mo.  3*  that  the  books  of  the  corporation  arc 
open  to  oil  stockholders  alike*  and  each  may  Ufonu  himself  at  the 
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condition  of  the  company!   that  the  plaintiff  hnf   the   mm  opportunity 
by  way  of  access  to  the  records  end  books  of  the  company  that  defend- 
ant had |  that  when  the  means  of  information  aa  to  the  facte  nnd   cir- 
oumj tamces  affecting  the  vslue  are  equally  accessible  to  both  parties* 
and  neither  of  then  does  anything  to  impose  on  the  other ,  the  dis- 
closure of  my  superior  knowledge  which  one  party  nay  have  over  the 
other  is  not  requisite  to  the  validity  of  the  contract*     It  was  error 
to  giro  these  instruct ions  for  several  reasons*     in  our  view  of  the 
case  the  question  for  the  determination  of  the  Jury  was  whether 
defendant  had  in  fnct  defrauded  plaintiff  by  means  of  an  intentional 
false  representation*    By  these  instruct ions  the  jury  was  told  in 
effect  that  the  failure  of  the  plaintiff  to  exaninc  the  books  was  an 
important  factor  for  their  consideration*       Instructions  calling  the 
attention  of  the  jury  to  particular  features  in  the  evidence  and 
telling  then  that  they  should  give  consideration  thereto  in  asking  np 
their  verdict  are  improper.     These  Instructions  also  disregarded 
plaintiff *s  evidence  that  he  relied  upon  defendant *e  representations* 
a  party  cannot  escape  the  legal  consequemees  of  his  fraudulent  con- 
duct on  the  ground  that   the  fraud  might  have  been  discovered  had  the 
party  deceived  exercised  reasonable  diligence  and  care*  (Liningtom  v» 
lu7  111*  295 1     iSndslev  v  Johns*  12©  id*  *£0|     Leonard  v. 
197  id*  532*)       the  fact  thai  the  books  of  the  company  wore 
open  to  all  otoeklxolders  alike*  and  that  each  any  inform  himrelf  of 
the  condition  of  the  company  foca  not  relieve  a  defendant  from 
liability*  if  false  representations  are  made  to  induce  action  by  a 
plaintiff  |  and  he  relics  and  acts  thereon  to  his  injury.     (KsttuJLi 
Abranu   alO  ill.  218$     Cig?  v.  Harastronu  207   111.  App.  31.) 

Instruction  Ho.  4  should  not  have  been  given.  It  told  the 
jury  that  mere  matters  of  opinion  or  expression  of  an  opinion  by  the 
owmr  of  property  as  to  the  value  of  properly  standing  alone  should 
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not  be  held  to  be  a  mierepreeentatlon.   It  la  purely  an  abstract 
proposition  of  lav*  Trial  courts  ought  not  to  giro  aere  legal 
abatraotlona  ao  Instruct lona  to  Juries  out  should  state  the  lav 
applicable  to  the  facta  of  each  case,  ao  that  the  Jury  nay  under- 
stand the  relation  of  the  rules  to  the  evidence.  (Kaycr  t-  FT  <TsfII'i 
198  111*  270.) 

instruction  lo.  I  told  the  Jury  that  fraud  lo  never  to 
be  presumed!  that  the  lav  presumes  all  men  to  he  fair  and  honest  • 
th  t  their  dealing*  »*•  *n  good  faith*  and  without  intention  to 
disturb*  cheat*  hinder*  delay  or  defraud  o there t  and  if  any  trans- 
action called  in  question  la  equally  capable  of  two  con et ructions  • 
one  that  la  fair  and  honeat*  and  the  other  that  la  dlahoaeet  -  there 
the  lav  ls«  that  the  transaction  questioned  ia  pr caused  to  he  honest 
and  fair*  Thla  Instruction  under  the  evidence  vae  not  applicable 
and  should  not  have  boon  given* 

Objection  la  node  to  Instruction  Ho*  11  which  in  effect 
told  the  Jury  that  the  value  of  the  stock  vas  the  value  of  the 
property  as  compared  vith  Its  liabilities*  There  can  bo  no  question 
that  the  assets  and  liabilities  of  the  company  should  bo  considered 
by  the  Jury  in  arriving  at  the  value  of  the  stock  (Johnson  v.  Hiles 
Invisible  Poor  Chook  Co,*  232  111.  App.  65),  but  the  Jury  aoould  also 
have  boon  so  instructed  as  to  permit  them  to  consider  the  testimony 
relative  to  the  sale  of  the  Andersen  and  Long  stock  t  |181  a  share. 
(Slmore  v.  Johnson.  143  111.  513*  530 f  Oorhan  v.  Maastllon  Iron  Co.. 
284  id*  394*  803.)  It  vas  error  to  give  this  Inst ruet ion. 

Instruction  so.  14  ao  given  to  the  Jury  van  not  applicable 
to  the  Issues  and  the  faeta  in  the  oaao  and  should  not  have  been  given. 

for  the  reaaona  stated  the  Judgment  ia  reversed  and  tho 
oauae  remanded  for  a  new  trial. 
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CHARLES  J.  WKB2K, 
( complainant ) * 

Appellee* 

V* 

LAVID  E.  COHH  and 

CHIC  -00  GEAR  XAYU?  CTUKIKO 

C0«,  a  corporation* 

(defendants)* 
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APPEAL  from  superior 
COURT,  COOI  COUNTY. 

265  I.A.  599 


MR*  JUSTICE  KERMER  OTLXTEBSD  THE  OPIHIOH  0?  THE  COURT. 


The  complainant,  Charles  J.  eber,  filed  a  bill  against 
the  defendants*  Pavid  X«  Cohn  and  Chi  ego  Osar  Manufacturing  Co.* 
for  an  accounting  and  seeking  to  hare  the  issue  of  oertaln  capital 
stook  of  the  Chicago  Gear  Manufacturing  Co.*  declared  Invalid  and 
illegal*  After  issues  joined  the  cause  was  referred   to  a  Master 
to  take  testimony  and  report  his  conolusions  of  las  and  fact*  Ths 
■aster  filed  his  report »   in  which  he  recoassended  a  decree  bs 
entered  in  accordance  with  ths  prayer  of  the  hill*  Objections  to 
the  report  were  ordered  to  stand  as  exceptions*  There  was  a  hen rig 
on  the  exceptions*  which  were  overruled*  and  the  court  sntsred  the 
d cores  appealed  from* 

From  the  evidence  it  appears  that  early  in  ths  fall  of 
1913*  after  oomplalnant  had  informed  David  X*  Cohn  (hereafter 
referred  to  as  ths  defendant)  that  he  Intended  to  go  into  the  gsar 
manufacturing  business*  defendant  requested  complainant  to  take  him 
into  ths  business*  it  was  agreed  between  them  that  theywo  Id  engage 
in  that  business  as  equal  partners!  that  on  Sovember  6*  1913*  they 
called  to  see  Herman  Aaldman,  an  attorney*  and  informed  him  of  their 
plans  to  form  such  a  partnership  I  that  hs  told  them  it  would  be 
advisable  to  form  a  corporation  instead f  that  they  thereupon 
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directed  hla  to  prepare  an  application  for  the  incorporation  of 
the  Chic >«o Gear  ;  anufaeturing  Co.,  (hereinafter  referred  to  ae 
the  company)  in  which  each  was  to  own  one-half  of  the  atookf  that 
eueh  an  application  was  drawn,  in  which  It  was  recited  that  each 
subscribed  for  forty-nine  shares  at  $100  a  share.  The  evidence 
farther  discloses  that  tooth  complainant  and  defendant  told  Waldman 
that  all  dividends  to  be  declared  by  the  company  were  to  be  divided 
equally  between  them  that  after  the  formation  of  the  company  all 
dividends  declared  and  paid  by  the  company  were,  in  fact,  divided 
equally  between  the  parties* 

?hs  proofs  further  show  that  up  to  August  IS,  1914,  as 
cert if 1 oat es  of  stock  of  any  kind  had  been  lssusd  by  the  company, 
but  the  books  of  account  showed  that  complainant  paid  £1,100  and 
defendant  paid  $3»«G0  into  the  treasury,  these  sums  belag  the  only 
money  paid  by  them  at  any  time  la  payment  of  any  stoek  Issued  by 
the  company f  that  July  14,  1914,  a  special  meeting  of  the  stockholders 
of  the  company  was  hold,  at  which  wore  present  complainant  and  defend- 
ants, each  as  the  owner  of  forty-nine  shares  and  Herman  *aldman  as  the 
owner  of  two  shares f  that  a  resolution  was  adopted,  all  the  votes 
represented  by  the  whole  stock  voting  in  favor  of  Increasing  the 
capital  stook  of  the  company  from  $10,000  to  930,000,  and  on  July 
23,  1914,  a  certificate  of  such  increase  was  filsd  in  the  office  of 
the  secretary  of  state  of  the  State  of  I 11 insist  that  on  August  16, 
1914,  a  certificate  for  two  snares  of  the  capital  stook  of  the 
company  was  issued  to  Herman  waldman  in  payment  for  hie  services 
rendered  to  the  company I  that  thereafter,  between  November  1,  1914, 
and  aaroh  31,  1915,  certificates  of  stoek  wore  Issued  by  the  company, 
signed  by  complainant  and  defendant  as  officers  of  the  company,  aad 
at  the  date  of  the  filing  of  the  bill  fifty-one  chares  wore  in 
existence  in  the  name  of  complainant,  and  nlnoty-sovcn  shares  in  the 
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nam*  of  defendant* 

Tan  eTldenea  further  disclose*  that  from  the  income  tax 
return  by  the  company*  signed  and  sworn  to  by  defendant,  for  the 
year a  1924,  1926,  1920  and  1927,  It  appears  that  all  the  stock  of 

the  company  was  owned  by  eomplalnaat  and  defendant  equally!  that  In 
May*  1929,  the  parties  together  consulted  H.  V*  MoOurren,  an  attorney, 
relative  to  the  capital  stock  record  of  the  oompany  and  after  such 
consultation  he  wrote,  under  date  of  hay  22,  1929,  a  letter  addreaaod 
to  each  of  the  parties,  in  which  he  saint  "lf#  as  you  stated  to  mo, 
the  original  investment  on  the  part  of  Cflhn  was  $3,000*00  and  on  the 
part  of  veber  $1,100*00,  and  there  was  no  other  capital  invested  by 
either  of  you,  and  the  proflta  wore  to  be  divided  equally  between 
you,  I  oan  see  no  reason  why  the  capital  stock  was  issuoo  in  the 
proportion  indicated*" 

It  further  appears  from  the  testimony  sf  the  defendant 
that  in  1913,  complainant  did  at ate  to  him  that  "he  waa  going  into 
the  gear  business  and  asked  mo  to  go  in  with  him*  *  *  *  I  otatedt 
* Charlie,  if  we  are  going  Into  any  business  together,  I  am  going  to 
bo  at  the  head  of  this  company,  and  I  am  going  to  own  the  majority 
of  stock*'  *  *  *  I  said  the  divldendo  would  be  divided  equally** 
On  cross  examination  he  admitted  the  dividends  w*re  declared  and 
paid  in  equal  amounts* 

By  the  decree  the  chancellor  substantially  found  intsr 
alia  thnt  in  1913  the  complainant  and  defendant  agreed  to  engage 
in  the  buoiness  sf  manufacturing  gears!  that  a  corporation  would 
be  formed,  of  which  they  would  be  equal  owners,  and  chare  equally 
in  the  dividends  and  profits,  and  adjudged  and  decreed  that  tun 
lncreass  of  ths  capital  stoek  was  illegal  and  void  and  all  shares 
lsauod  in  exeecs  of  one  hundred  shares  were  decreed  void  and  can- 
celled |  that  oomplalnant  was  entitled  with  defendant  to  an  equal 
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interest  la  all  the  stock  an*  other  property  owned  by  the  coapany 
and  was  entitled  to  an  accounting  on  a  basis  of  equal  Interest  la 
all  asaete  of  the  coapany,  In  whloh  accounting  credit  should  ha 
glren  far  all  moneys  paid  by  either  party  and  referred  the  cause  to 
a  master  la  chancery  to  state  aa  account  between  the  partite  shoving 
the  Itaaa  claimed,  admitted  aad  allowed,  and  report  hie  conclusions. 

The  aaln  contention  of  the  defendant  la  that  complainant 
has  failed  to  establish  aa  agreement  that  the  stock  and  property 
owned  by  the  coapany  were  to  be  dlwided  between  the  complainant  and 
the  defendant  equally*  After  aa  examination  of  all  the  erldenoe, 
we  are  of  the  opinion  that  the  tridenea  Justifies  the  findings  of 
the  chanoellor  that  the  parties  agreed  to  form  a  corporation  to  aagaga 
la  the  business  of  manufacturing  gears,  the  profits  f  which  they 
wore  to  share  equally* 

It  is  next  contended  that  complainant  Is  barred  by  ftachoa 
from  olaiaing  ha  la  entitled  to  aa  equal  dirUion  of  the  stock,  aad 
la  arguing  for  a  rowers*!  defendants*  counsel  say  that  for  approxi- 
mately fifteen  years  complainant  had  knowledge  of  the  fact  that  defend- 
ant claimed  to  bs  a  majority  stockholder |  in  other  wards*  the  entire 
argument  in  support  of  the  content  Ion  is  lapse  of  time.  The  doctrine 
bf  jiachss  was  not  created  to  protect  fraud  and  Iniquity,  but  ta 
promote  the  natural  principle  sf  justice  and  it  will  now  be  applied 
unless  there  are  conditions  other  than  mare  lapse  sf  tins*  It  is  a 
question  of  equity  or  inequity*  sf  Justice  or  injustice*  (Br  las  ell 
t.  gamnn.  159  Pod*  809*  810*)   Lapse  of  tins,  alone,  is  not  sufficient. 
(Keynolds  t*  Oumaor,*  186  ill*  98*)  where  the  obligation  is  clear 
and  its  essential  character  has  not  been  changed  by  lapse  of  time, 
equity  will  enfsree  a  claim  of  long  standing  aa  readily  as  ant  of 
receat  origin  ae  between  the  Immediate  parties  to  the  transaction. 
Uhorndlko  t*  fhomdlke,  148  ill*  490*)  ffhsrc  there  is  nothing  ts 
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shev  that  the  defendant  has  been  aisled  by  the  delay  to  his  injury, 

or  In  any  way  placed  la  a  worse  poo it  ion  by  a  failure  to  file  the 

bill  at  aa  earlier  date,  there  io  no  ^ches*  (Twin  »,  Bonnie, 

139  ill*  274 •  )  In  considering  the  question  of  laohos.  courts 

Indulge  great  leniency  when  the  delay  is  duo  to  the  intimate  personal 

relations  existing  between  the  parties  and  the  confidenoo  reposed  in 

oao  by  another*  (Lurtens  ft  AMriah.i  3u8  X11«  **•  **•) 

la  s«M.tT  Tr  0,PTffBi  319  aUi  244,  847.  it  was  said: 

"There  is  no  absolute  rule  ao  to  what  oenotltutos 
laches*  •  it  aust  bo  determined  from  the  foots  of  each  particular 
eaee*   Unreasonable  delay  in  assorting  a  right,  with  knowledge 
of  the  foots*  by  reason  of  which  the  person  against  whom  the 
right  io  claimed  has  incurred  expense  or  obligation  or  changed 
his  position  to  his  detriment,  io  ordinarily  sufficient  reason 
for  equity  to  refuse  its  aid  to  establish  an  a s sorted  right* 
hero,  howerer,  there  la  no  knowledge  of  the  wrong  done  or  refusal 
to  ascertain  facto  there  Is  no  laohos*  A  confessed  wrongdoer,  who 
has  not  been  aisled*  deceived  or  harmed  by  the  delay  of  the  person 
injured  In  asserting  his  legal  remedies,  has  no  cause  of  complaint 
that  ho  wao  not  sooner  called  to  account  far  his  wrongdoing** 

The  bill  in  the  instant  ease  was  filed  July  13*  1929. 
It  is  admitted  that  all  d It id ends  declared  by  the  oompany  were  paid 
equally  to  the  parties  and  that  as  late  as  May,  1929,  the  parties 
consulted  an  attorney  relatiro  to  the  capital  stock  of  the  oompany , 
and  It  wae  clearly  proven  that  the  profits  wore  to  bo  divided  equally 
between  the  partloe*  It,  la,  therefore,  apparent  that  the  part lea 
are  la  exactly  the  earns  position  now  that  they  were  at  the  time  they 
entered  into  their  agreement  to  bo  equal  owners  of  the  assets  of  the 
company  and  of  all  Its  profits*   Furthermore,  it  appears  from  the 
evidence  that  the  relationship  existing  between  the  partleo  wao  intimate 
and  the  equitable  right a  of  the  complainant  ao  the  owner  of  one-half 
of  the  onsets  of  the  company  wore  acknowledged,  and  his  trust  and 
confidenoo  in  defendant  not  abused  until  after  the  consultation  la 
McOurren*s  off lee  In  hay*  1929,  and  the  conditions  bars  not  changed 
ao  to  make  enforcement  of  complainant • o  rights  inequitable*  Under 
this  state  of  the  record,  we  are  of  the  opinion  that  It  cannot  he 
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8*  id   that  complainant*  a  claim  la  barred  by  ^ch«s»      ( Homo  Id  a  T. 
smsu  U*  Ul.  08,  7t.) 

It   1b  next  claimed   complainant  la  not  entitled  to  an 
account lng*     The  till  allege*,  and   the  record  discloses,  that  tho 
defendant  was  experienced  in  off lee  management  and  mad  supervision 
and  charge  of  the  bookkeeper  aad  hie  work  and  that  complainant  was 
a  practical  engineer  and  unfamiliar  with  business  details}  that 
defendant  had  entered  upon  the  hooks  of  the  company   incorrect  t terns 
to  the  detriment  of  the  complainant  as  a  stockholder  of  the  ooapanyi 
that  during  the  hearing*  while  complainant  was  endeavoring  to  prore 
these  rarious  items*  it  van  stipulated  that  there  was  due  and  owing 
from  defendant  to  the  company  #20*439 af§i  and  that   there  was  due 
from  complainant  to  the  company  C5»710.30.     The  contention*  as  we 
understand  It*  is  that  because  it  appears  that  complainant  is  in* 
debted  to  the  company  he  does  not  come  into  equity  with  clean  hands* 
There  la  no  merit   in  this  contention.     Indeed*  It  has  not  been  ser- 
iously urged  here*     There  la  not  a  scintilla  of  erldenoe  and  no 
claim  la  made  that  complainant  has  been  guilty  ef  any  fraud*  and  the 
mere  fact  that  he  admit a  that  ha  la  indebted  to  the  company,  la  no 
evidence  that  he  does  not  come  into  qulty  with  clean  hands. 

Squally  without  merit  Is  the  claim  of  the  defendant  that 
the  court  erred  in  proceeding  with  the  trial  of  the  ease  before  it 
had  acquired  jurisdiction  over  a  neoesaary  party.     It  appears  that 
an  October  29*  1929,  complainant  filed  hia  aupplemental  bill*  la  which 
It  waa  alleged  that  on  July  16*  1929  (after  the  filing  of  the  original 
bill  of  oomplalnO*  the  defendant  purported  to  transfer  and  aeelgn  to 
Mary  Conn  six  shares  of  the  capital  stook  of  the  company  and  that  a 
certificate  for  aald  elx  aharea  was  issued  to  her*  signed  only  by 
the  defendant  as  president  and  treasurer  of  the  oompanyf  that  said 
certificate  was  net  executed  aa  provided  for  by  the  by-lawa  of  the 
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conpany  and   couple  lnant  prayed   thst  Mary  Cotan  be  made  a  party 
defendant  and  that  It  be  decreed  that  said  certificate  be  dellYored 
up  and  cancelled*       H*ry  Cohn  was  nerer  serred  with  dmnbi  and  on 
SoTcaber  239  1929,  upon  complainant's  action,  the  supplemental 
hill  was  dismissed* 

After  considering  the  entire  record  and  the  remaining 
arguments  of  counsel*  we  are  of  the  opinion  that   the  deeree  of  the 
uperlor  court  should  he  affirmed  and  it  Is  so  ordered* 

ASFHUIED. 


Srldley,  ?.  J**  and  ccanlan*  J*»  concur* 


so  Mm  aaaaBMini  tf-  w#r.  «»..?     i 

•  ftSffgimi*   HAW  1X1* 
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vnp  1HAIKY, 
(plaintiff;, 

l*fondant  la  :;rror» 

v. 

1BLXX  RtJCXKft,  doing  business 
as  Tlllu  ROYAL  CAB  UOKPAHY, 
(defendant). 

Plaintiff  in  Krror* 


)H  TO  SOTZRIOR 
COURT,  COOK  COUBTY* 

265  IA.  599 


MR*  JUSTICE  KHMER  fiKUYXRSD  THE  OPIHIO*  OP  TBS  COURT* 


Plaintiff*  Fred  'haley,  recovered  a  judgment  on  tho 
rordiot  of  tho  Jury,  against  tho  defendant,  Felix  :  uekcr,  doing 
business  ao  The  loyal  Gab  Company,  for  $8000  beoauee  of  injuries 
to  hio  person  received  while  a  passenger  in  the  taxi cab  of  tho 
defendant.  To  reverse  thie  judgment  defendant  hao  sued  out  a 
rit  of  error* 

Tho  plaintiff *s  declaration  constats  sf  throe  counts. 
K  eh   alleges  that  on  October  26,  1939,  the  defendant  owned,  operated, 
possessed  and  controlled  n  certain  automobile,  called  a  taxi  cab, 
which  was  used  in  the  carrying  on  of  his  business  as  a  carrier  of 
paooongere  for  hire  in  tho  City  of  Chlengo,  Illinois!  that  on  that 
date  plaintiff  was  a  passenger  in  said  taxicab  for  hire*  The  first 
count  charges  negligence  generally  in  tho  management  and  operation 
of  the  taxicab  in  which  tho  plaintiff  was  riding  as  a  passenger* 
Tho  second  count  charges  that  the  defendant  failed  to  equip  his 
taxioab  with  good  and  sufficient  brakes  and  that  it  was  operated 
at  a  high,  dangerous  and  sxsoaoiws  speed,  to-wit,  forty-fire  miloo 
an  hour*  The  third  count  charges  the  existence  of  paragraph  22, 
chapter  95  of  the  Revise*  tatutes  of  Illinois,  and  that  in  violation 


•tea* 


:,■ 


Q  Q   *ii»l   G 


■ 


. 


r        3? 


. 


MM   m   d  aaatj  -   ;.  i 

o*Jv  aavaaaa* 


I 

;•;■  .:    -  ajs?   ■..■;.       ,  itq    S  (4    1  J    30l!     *V 
'•;        ■■•>■,  •:'     -     ;':t/         •.»0*i     ■       •■■;:  MH  0  •• 

|  «I4  a.* 
•  ajiUi«»9   »»*£*D    ta 

•■>  an*  »««»aaaat 
*****  ao  Mi   |al« 

*<x»&gftaa'm  *  3*  $&ibi*  a**?  ••  hi  «Jau1a*=j  <&d<i  la 

«88  ri*?<j#<!faq  la  aanalalx*  ««v  aafpatfi  Jawao  taUi*4  »i«t     .uuad  as 


of  the  statute  the  defendant  ran  said  taxloab  at  an  unreasonable 
rata  of  spaed,   to-witt  fifty  Allan  an  hour*     laofa  count  alio*** 
that   tho  plaintiff  waa  at  all  tlaoa  in  the  exerolao  of  ordinary 
oaro  for  hi a  own  safety*       Tho  defendant  filed  a  plea  of  general 
leave  and  a  special  plea  of  non-ownership  and  operation* 

The  erldonoo  on  behalf  of  the  plaintiff  consisting  of 
the  testimony  of  the  plaintiff  and  John  Laflore*  Karl  Baker  and 
I>r«  '**•  B.   Usk,  tf  i  a  closes  that  plaintiff  was  a  reporter  on  a 
Chicago  newspaper,  earning  #36  a  week*  and  waa  as  lgned  to  report 
a  football  game  to  bo  played  at  Soldier*  ?leld»  looated   on  tho  shore 
of  Lake  Michigan  eaat  of  Michigan  avenue  in  Chicago*  and  at  about 
1  p.  k. ,  October  26*  1929,  ho  left  his  homo  at  31st  street  and     Ilia 
avenue,  with  John  LaBore  and  Karl  Baker •  that  they  entered  defend- 
ant*a  taxi cab  and  plaint li      directed  him  to  proceed  to  the  stadium. 
Tho  oak  proceeded  west  on  31st  street  to  the  outer  drive*  and   then 
north  on  tho  outer  drive  at  about  thirty  milts  an  hour?   that  plain- 
tiff told  defendant  not  to  drive  ao  fast  and  defendant   replied  that 
ho  had  to  "hurry  book*     *  *  *  thla  ia  a  busy  day,"  and  drove  faster* 
passing  everybody,  and  when  north  of  22nd  street,  going  about  forty 
miles  an  hour*  he  struck  a  post  overturning  the  cab  and  plaintiff 
was  thrown  to  tho  ground*       Ho  was  taken  to  He  Luke's  hospital*  Kis 
left  arm  had  a  fracture  of  the  left  humerus*  and  also  fractures  in 
both  the  small  bones  of  tho  forearm.     He  remained   In  the  hospital 
until  iecember  2.  1929,  his  hospital  bill  waa  vl93*  that  he  suffered 
groat  pain  and  did  not  return  to  work  until  March,  1930;  that  his 
left  am  after  tho  injury  was  shorter  than  hie  right  and  that  this 
condition  Is  permanent* 

The  only  evidence  offered  in  defendant's  bohalf  was  a 
written  statement  made  by  plaintiff  and  tho  written  statements  of 
John  LaBore  and  *arl  Baker*         LaBore  ia  his  statement   said*  *V« 
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were  traveling  about  30  miles  an  hour  on  outer  drive  about  block 
and  a  half  from     tadlua  when  an  out  of  town  oar  from    <loeonsin  made 
a  loft   turn  just  in  front  of  our  oab  which  wao  moving  In  the  same 
direction  a«  wo  were  traveling  and  our  driver  trlod  to  avoid  the 
aocldont  when  ho  wao  foreod  into  tho  poat*  *  *  *     I  am  satisfied  and 
ooorineod  tho  aocldont  wao  no  fault  of  Bucko r  and  the  aoyal  Cab  hut 
solely  the  fault  of  the     lsoouein  oar  *  *  ••"       Bonoath  thlo  state- 
ment  it  tho  follow ing*     The  above  is  my  statement  only  differ  In 
our  driver's  speed*     I  believe  ho  was  going  too  fast*  *  *  *   (signed) 
Trod  wkaloy** 

Baker  in  his  statement   saidf     ""Wo  wore  making  40  miles 
per  hour*     .Ml  I  ean  remember  was  that  about  half  square  from 
tad  Item  when  my  unelo  said  look     t   thnt  diss/  fellow  and  all  a 
sudden  our  oab  made  a  swerve  to  tho  loft  attempting  to  dodge*  Tho 
oab  la  whloh  1  was  riding  then  ran  into  tho  poet*  *  *  *.     It ho ugh 

our  oab     as  moving  at  a  rapid  opoed   1  am  convinced   If  the     1 aeons in 

(not) 
oar  did  not  force  us  or  was  driving  properly  we  would  have  suffered 

tho  aocldont  and   Injury  we  did  and  I  moan  to  stand  by     ucker  and 
the  Royal  Cab  and  Royal  Cab   Insurance  Co*  In  recovering  from  tho 

iseonnin  oar  owner  which  caused  the  aocldont  for  my  Injury  and  I 
therefore  reloaso  Koyal  Cab  Co*  and  surety*" 

Upon  cross-examination  plaintiff  testified!  T  eigned  tho 
statement t  I  signed  everything  they  told  mo  to  sign  without  reading 
It |   I  never  read  that  statement.     I  did  not   see  any  automobile  with 
a     Isconain  license  plate."     LaBore,  on  crosa-examin  tion»   Identified 
hlo  signature  to  the  statement  but  denied  an  out  of  town  oar  from 

t  scons  in  made  a  left  turn  just  in  front  of  defendant*  a  cab*     Baker* 
who  io  plaintiff'o  nephew,  on  cross-examination  testified  some 
gentleman  came  to  hlo  homo  and   said,   * -ill  you  oign  a  oomplalnt  for 
Fred     naleyg*  and  I  said*  Tea.  I  will  sign  one*     I  didn^  road  tho 
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paper**  He  further  testified  he  saw  bo  isconcln  oar. 

The  defendant  contends  that  the  judgment  should  he 
reversed  heoauss  (l)  the  evidence  did  not  support  the  verdict i 
(2)  error  in  instructions*  and  (3)  that  an  insurance  company  was 
mentioned  In  ths  trial  of  the  cause* 

We  are  of  the  opinion  that  the  plaintiff  at  the  time  ef 
the  accident  was  in  ths  exercise  of  ordinary  care  for  his  own  safety! 
that  there  was  sufficient  evidence  in  the  record  upon  which  to  base 
the  rerr let  of  the  jury  and  we  would  not  he  warranted  In  disturbing 
their  verdict  on  the  ground  that  It  was  against  the  weight  of  ths 
evidence* 

lefend&nt*B  next  contention  is  that  Instructions  numbersl, 
8*  S  and  4  should  not  have  been  given*   Instruct ion  number  1  is  the 
identical  Instruction  which  has  been  held  erroneous  in  tan eft eld  v. 
wood |  231  111.  App*  536 J   Ut— as  V.  ^askow,  250  111.  xpp.  364,  and 
Piddle  v.  Mannaxer*  254  111*  ^pp.  68.  All  of  these  oases  were  not, 
however*  reversed  because  of  this  instruction.   In  the  stansflelo__ 
case,  supra*  at  page  592*  it  was  said* 

■It  is  not  •rery   error,  however*  which  will  justify  a 
reversal.  To  justify  a  reversal  on  account  of  error*  it  must  appear 
from  the  record  that  upon  another  trial*  if  the  same  error  doss  not 
intervene*  a  different  result  might  be  expected  so  Usui  the  error 
would  deprive  the  defendant  of  some  substantial  legal  right*   here 
it  can  be  said  from  the  record  that  ths  error  assigned  could  not 
reasonably  affeot  the  result  of  the  trial*  the  judgment  of  the  trial 
court  should  be  affirmed*   (People  v.  Heard.  305  111.  319 |  People  v* 
■Voir*  295  111*  263.) 

The  erroneous  Instruction  In  question  did  not  go  to  ths 
merits  of  the  entire  cass  but  only  had  a  bearing  upon  whether  or  not 
appellant  was  guilty  of  negligence  under  the  third  count  of  the 
declaration  by  reason  of  a  violation  or  section  22  of  the  Motor 
Vehicle  ot  (Cahill's  111.  -t.  ch.  95a,  par.  23)  and  in  no  way 
affected  the  issue  under  the  first  count  of  the  declaration  which 
charged  negligence  In  the  driving  and  ope rut ion  of  the  automobile." 

In  the  Instant  case*  also,  the  instruction  did  not  go  to 

the  merits  of  the  entire  case  but  only  had  a  bearing  upon  whether 

or  not  defendant  was  guilty  of  negligence  under  the  second  and  third 

and  w 

counts  of  the  declaration/in  no  way  affected  the  issue  under  tho 
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first  count  of  tho  declaration  which  charged  negll^unce  la  the 
driving  and   operation  of  the   automobile,       ^furthermore,   the  negll- 
genoe  of  the  defendant   is  so  conelunive  and   so  clearly  established 
that  tho  giving  of  tht  instruction  complained  of  could  not  hare 
aisled   the  Jury  to  &  wrong  conclusion  upon  the  facts   (Leldeck  v. 
HlK  of  Chicago |  248  ill.     pp.  548 )•  and  there  is  no  olaia  that 
the  amount  of  the  judgment  nae  excessive. 

instruction  number  3  informed  the  jury  that  if  they 
believed  from  the   evidence   th*t  the  plaintiff  has  mode  out  hie   ease 
by  a  preponderance  of  tho    rvidenoo  as  laid   out   in  his  declaration 
or  r«me  count  thereof ,  then  tho  .Jury  should  find  for  the  plaintiff 9 
and  if  they  further  bell ere  the  plaintiff  has  sustained  injuries 
on  ae-.ount  of  the  negligence  of  the  defendant  *   as   ret  forth  and 
olaiited  in  his  declaration,  or  some  count  thereof,  then  the  measure 
of  his  recovery  is  such  damages  so  will  compensate  him  for  euoh 
injuries*  etc. 

The  rule  is  that  an  instruction  directing  a  verdict  for 
tho  pleintiff ,   if  the  jury  believe  ho  has  proved  his  case  by  a 
preponderance  of  tho  evidence  as  laid   in  hie  declaration  can  only 
be  juetified  then  the  declaration  contains  a  conplcte  statement 
of  the  cause  of  action  (Sieger,  .*•_ MmJUlMlMmJ^J  JL-JSjul  &*2  in» 
»44 1     !♦  ,C.  ?.  H.  Co.  v,  BflMh  2oa  *•"•  *°8<     Crosier  v*  Borders 
Coat  Co«»  a*<*  ld#  45B*     Cantwcll  v.  Harding^  24*   id.  354,  3B8| 
Tgrr^Cctta  Lumber  Co.  v.  ttanlcy_i  214  id.  243 )#  and   the  court  must 
define  the  i*suee  to  the  jury  without  referring  to  pleading*  tc 
ascertain  what   they  are.     (Kriegcr  v^  A.  i-»  AC.  i: .   :■•  CQ.t  suprai 
fiUflBLXl     itv  cf  Ottawa.  240   111*.  28«|     M»on*y  v.   City  of  Chicago* 
239  id.  414.)      In  the   first  count  of  the  declaration   in  the   Instant 
case  it  was  charged  that  the  defendant  owned,  operated   and   controlled 
the  taxi  cab  I  that  plaintiff  was  a  passenger  there  in  |     that  it  van 
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the  duty  of  the  defendant  to  so  run  his  taxioab  La  suck  a  manuT? 
»o  as  net  to  injure  plaintiff  while  so  riding  as  aforesaid,  but 
he,  the  defendant,  filled  in  thrt  behalf  and  ran  his  taxioab  in  a 
earless  and  negligent  manner  and  ran  Into  and  struck  a  certain  lamp 
post  then  and  there  standing  on  the  west  side  of  the  drireway  and 
by  reason  thereof  the  plaintiff  was  injured,  and  th-t  during  the 
entlrs  occasion*  plaintiff  was  in  the  act  of  all  due  o*re  and  caution 
for  his  own  safety.  At  the  request  of  the  defendant  the  court  gar* 
to  the  Jury  eighteen  In at ruction a  which  cowered  all  Questions  of  law 
inwolwed  In  the  case,  and  what  material  facts  must  be  found  to 
authorise  a  recovery.  Without  going  into  a  discussion  of  the  different 
eases  in  which  the  Supreme  Court  has  di«uuaecd  instructions  of  the 
character  now  objected  to,  we  are  of  the  opinion,  taking  into  eon* 
slderatlen  the  allegations  of  fact  set  forth  in  the  first  count  of 
the  declaration, the  facts  as  dlaelased  by  the  proofs  and  the  In- 
structions siren  on  behalf  of  the  defendant,  the  trial  court  did  not 
•rx   in  the  siring  of  this  instruction.  (Ht.  Oltre  Coal  Co*  t« 
Ea*f»»aftff*.t  IN  Hi.  5M»  842,  and  Chicago  City  Ry.Co.  t.  C«.rrollf 
206  id*  318,  331,  and  cases  cited.) 

Instruction  number  4,  told  the  Jury  that  the  plaintiff 
had  a  right  as  a  passenger  of  the  defendant  to  be  safely  carried  and 
safely  delivered  at  his  destination  by  the  defendant,  and  that  it 
was  the  duty  of  the  defendant  to  use  the  highest  degree  of  oars  and 
skill  consistent  with  the  practical  operation  of  his  business  as  a 
carrier  of  passengers  for  hire  in  transporting  the  plaintiff,  defend- 
ant's objection  to  this  instruction  is  that  there  la  no  eridenee  in 
the  record  that  he  was  a  common  oarrler  of  passengers.  There  is  no 
merit  in  this  contention.  It  was  clearly  established  that  the 
defendant  operated  and  controller  the  taxioab  for  hire  and  that 
plaintiff  hired  the  defendant  to  convey  him  in  defendant**  taxi cab 
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It  is  also  urged   that   the  court   oomaitWu  an  error  In 
instruction  number  2,   IB  *hioh  the  jury  w» ■»  told  that  a  airv  offer 
to  release  a  vulit  claim  is  aot  binding  unlaaa  accepted  aba  a 
valuable  oonaide ration  paid   tht»raIor.       The  objection  being  that 
there  was  no  contention  Umwa  there  was  a  release.      It  appear  a  that 
on  arena- exacting  lion  the  plaintiff  was  asked  if  he  had  mot  eigne* 
a  paper  releasing   the  cefendant,  who  owneu   the   cab,  and  he  answered 
he  had  signed  what  van  supposed   to  be  a  receipt  for  *25C  and  received 
a  check  for  that  amount;  th-.t  before  he  tinned   thla  paper  he  waa 
promised  they  would  pay  the  hoapitall   that   the  hoapital  waa  not  paid 
and  he  returned   the  cheek*     The  document  referred  to  waa  introduced 
in  evidence  by  the  defendant ,  and  from  it  it  appears  that  it  was  a 
covenant  not   to  aue.     v*#  do  not   think  the  giving  of  thia  instruction 
under  these  eiroumatanoea  die   tn«  defendant  an  injury*     It  oif.  not 
constitute  reversible  error* 

It  is  finally  contended  that  the  court  erred  in  refusing 
to  withdraw  a  juror  because  of  an  allusion  to  an  inauranee  company* 
It  appears  on  direct  examination  in  answer  to  a  qua  at ion,  plaintiff 
answered*   "when  I  went  homo  my  back  kept  on  hurting*     Faat  is  the 
reason  I   could't  go  around  to  the  insurance  company**  place*"  Later* 
after  the  plaintiff  had  been  asked  on  orosa-examln;  tion  if  he  had 
not   signed  a  tjmftf  releasing  the  defendant,  he  was  asked  on  redirect 
ex*minftti*m  *hst  happened  after  th  t  and  he  replied*   •!  brought  the 
check  to  the  gentlemen  in  the  inauranee  place**      In  each  instance 
the  court  sustained  defendant's  objection  to  this  testimony  and 
instructed  the  Jury  to  disregard   the  answers*     Salter  H.  Oibson* 
a  witness  for  plaintiff,  was  called   to  corroborate  plaintiff  in  the 
fact  that  the  check  for   ?200  had  been  returned,  and  while  on  the 
stand  ho  was  asked   to  tell  what   happened  and   the  reply  was#  "It 
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eent  into  the   insurance   company  •"       defendant's  motion  to  strike 
this  answer  was  overruled*      It  also  appeared  from  the   record   that 
in  tkt  exhibits  offered  by  the  defendant •  reference  was  Bade  to 
"surety1*  and   loyal  Cab  insurance  Co*"       •  e  hare  oar e fully  eon- 
aitiered  this  contention  of  the  defendant  and  in  view  of  the  racta 
in  the  instant  o»o©»  and  bearing  in  Bind  that  the  defendant  did 
not  controvert  the  charge  of  negligence  ,  ve  find  nothing  in  it 
that  would  MtKt   ant  us  in  disturbing  the  verdiot* 

Th^re  is  no  reversible  error  in  the  record*     The  Judgment 
will  be  aliimed* 

Oridleyt  Fe  e%t  end     cunlan*  Jeg   concur* 
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Plaintiff  recovered  a  Judgment  on  the  reroiet  of  the 
jury  against  the  defendant  for  $3*750  because  of  injuries  to  her 
person  receired  toy  toeing  struck  toy  an  automobile,     To  reverse 
this  Judgment  defendant  appealed* 

The  plaintiff* s  declaration  consisted  of  fire  counts* 
The  second  and  third  counts  were  withdrawn  toy  plaint  ii'fj  the 
court  sustained   a  demurrer  to  the  iourth  count  and  the  cause  went 
to  the  jury  on  the  first  and  fifth  counts*       The  first  count 
alleged  that  on  October  22*  1930*  the  plaintiff*  while  In  the 
exercise  of  due  care*  «as  proceeding  in  a  westerly  direction  across 
ab>  ah  avenue  and  near  die  intersection  of  ttadlson  street*  Chicago* 
Illinois!  that  the  defendant*  toy  hie  servant,   so  carelessly*  neg- 
ligently* wrongfully  and   Improperly  drove  his  automobile   southward 
on    .abash  avenue  th-.t  his  automobile  struck  the  plaintiff  and  she 

thereby  severely  injured.     The  fifth  count  charges  the  sasst 
facts  and  that  the  defendant  toy  hi*  ncrvant,  drove  his  automobile 
without  giving  any  reasonable  warning  of  the  approach  of  the  auto- 
mobile! without  using  every  precaution  to  avoid   injuring  the  plain- 
tiff, and  without   stopping  the  automobile  until  It  could   safely 
proceed*  upon  approaching  a  person  walking  upon  and  along  a  public 
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highway*   thereby  the  plaintiff  was  injured.     The  defendant  filed 
a  plea  of  general  isaue  and  |   epeolal  plea  of  nonowncxshlp  and 
operation* 

The  accident  happened  Ootoher  22*,  1930#  between  10:15 
and  10150  »•»•»  on  *abash  avenue   south  of  Madison  street*       abash 
avenue  runs  north  and  south.     The  width  of  "aV-.sh  avenue  from  curb 
to  curb  is  it  foot  and  nine  inches*     There  were  street  oar  track* 
on     ftbnsh  avenue  J  the  spr.es  occupied  by  the   street  ct*.r  tracks  is 
15  feet |     above  the   street   Is  an  derated  roadway  supported  by  steel 
be**©  or  posts  about  50  feet  apr.rt  on  either  citfe  of  the  street  oar 
tracks  about  4  feet  from  the  outer  rail  of  the  tracks.  Madison  street 
is  47  fset  wide  and  is  an  east  and  west  street* 

Th*  plaintiff  testified  th»t  she  left  the  scholle  Vurnlture 
Csnpeny*  located  en  the  east  side  of  fe'ab&sh,  avenue  between  Madison 
and  . onroe  streets,  and  walks*  north  to  about  50  feet  ssuth  of  Madison 
street.     Here  she  taw  the  lights  at  «  abash  avenue  and  Sadlson  street 
turn  from  green  to  red!     that  she  looked  north  ant   seeing  no  trafflo 
coning  started  to  cross  and  when  she  reached  th«  northbound   street 
c»r  track  noticed  traffic  coning  frora  the  couth?  that  as   the  driver 
of   the  first   car  approached  her  he  stopped   and  motioned  her  to  proceed 
across  the  street,  which  she  did*  talking  to  about  the  center  of  the 
tracks  where   she  looked  north  again f   that  at  this  tine  there  was  no 
traffic  coning  from  the  north  and  the  lights  on  Vabn  sh  avenue  were 
still  red  |  that  when  she  was  in  the   southbound   trr.ok  (the  west  track 
on  Wabash  avenue)   she  notloed  an  automobile  is  or  M  feet  north  of 
herf     th<>t   she  turned  to  get  out  of  its  way  but  before   she  could  novo 
it  was  upon  her)  ttsftw  it  struck  and  hurled  her  in  the  airf   thct  she 
did  not  hear  the  counting  of  any  horn  or  warning  before  she  was  struck. 
On  cross-examination  she  testified  that  when  she  got  to  the  first 
track  there  was  a  line  of  ears  eoain  -  from  Jurt  a  little  north  of 
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llenree  street  (Itonroc  street  is  south  of  Madison  street  )|  that 
there  were  no  cars  stopped  or.  the  northbound,  tiuok  between  her 
and  IMImb  street |  that  there  were  no  oars  between  the  place 
where  chc  crossel  the  northbound  tr».ck  and  >u>dioon  street t  that 
the  autonoMle  thnt  struck  her  us  £01k&  south  on  th*  vest  side 
of  ''abash  arenunt  that  It  was  close  to  but  net  in  the  street  car 
trnek* 

Jones  C.  Prynl  terrified  on  behalf  of  ylAia«lff  that 
ho  was  enplowed  by  the  Brinks  >7;:pvenn  Comprday  and  was  elttiag  in 
the  renr  of  an  nraored  car  parked  g  headed  north  on  the  east  oide 
of  ftabarh  avenue  100  or   120  feet  couth  of  K;dieon  street;  th*«t  ho 
heard  a  screeching  of  broker »  turned  and  sew  plaintiff  lying   in 
the  southbound  track  30  to  40  fe  t  south  of  the  south  lice  of 
had 1 sea  street* 

On  behalf  of  the  defendant  John  Hofer  testified  that 
he  was  a  chauffeur  tmlcytC   by  the  dvfead&ntf  thnt  he  was  driving 
o  Paokard  automobile  south  on  « aba eh  avenue  with  Mrs*  Shannon  sitting 
In  the  back  seat!  that  be  stopped  at  Madison  street  for  the  re«*  light 
and  regained  there  until  the  li^ht  ahnngedf  thnt  there  were  no  auto- 
mobiles ahead  of  hin|  th»t  while  waiting  i*or  ^e  red  light  to  change 
he  noticed  8  or  10  automobiles  in  the  northbound  track  on  Wabash  a' 
south  of  Madison  street  waiting  for  the  light  to  change |  when  the 
light  changed  ho  proceeded  south  at  about  12  to  14  alios  an  hour| 
thnt  when  he  got  about  IOC  o?  125  feet  from  the  corner  plaintiff 
stepped  out  froa  behind  a  northbound  automobile  « tending  still  in  the 
northbound  traokl  that  she  was  rui  niag  acros«  the  street  I  tha%  the 
first  tine  h*  saw  her  she  was  6  or  6  feet  fron  the  automobile  and  the 
autosMbile  was  about  4  feet  west  of  the  plo.ee  where  shs  was  th*  first 
tine  he  saw  herl  that  he  eOaaued  en  his  brakes  &ad  swung  to  the  right| 
that  the  left  front  fender  struck  her  and  th  t  she  was  then  ia  the 
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oenter  of  the  southbound  traok.   On  cross-examination  h«  test  If  ltd 
that  the  automobile  had  four  wheel  brakes,  that  the  street  was  dry 
and  that  while  going  at  13  or  14  miles  an  hour  he  could  stop  his 
oar  In  10  feeti  that  as  he  was  going  south  after  he  orosaed  Madison 
street  his  automobile  was  jut  a  little  west  of  the  street  oar 
tracks.  Just  enough  to  keep  out  of  the  rallsl  that  he  did  not  see 
the  plaintiff  when  he  started  to  cross  Madison  street |  thit  he  did 
not  see  her  until  she  cane  from  behind  the  car  and  then  she  was  6 
or  8  feet  ahead  of  him  and  9  feet  to  hie  left  and  was  running f  that 
he  turned  to  the  west  and  put  on  his  brakes  and  was  going  about  8 
miles  an  hour  when  he  struck  her|  that  his  right  wheel  was  3  or  4 
feet  west  of  the  west  rail  when  she  was  hit* 

John  ?•  lugan  testified  on  behalf  of  the  defendant  that 
he  was  parked  in  a  Ford  truck  at  the  east  curb  of  -abash  avenue 
between  Madison  and  Monroe  streets,  facing  north,  that  there  wore 
3  or  4  ears  In  the  northbound  street  oar  track  going  north}  that 
he  heard  the  screeching  of  a  oar  and  turned  In  time  to  see  a  woman 
struekf  the  ear  that  struck  her  came  to  a  stop  about  5  feet  west 
of  the  southbound  track |  when  she  was  struck  she  was  in  the  middle 
of  the  southbound  traok*  On  cross- examination  he  testified  that 
upon  looking  up  he  saw  the  woman  being  hurled  through  the  alr|  she 
was  about  5  feet  In  the  air* 

In  rebuttal  the  plaintiff  te»tlfled  that  she  did  not  run 
across  the  street  at  any  time* 

Defendant *s  counsel  contends  that  the  cause  should  bo 
reversed  on  the  ground  that  plaintiff  was  guilty  of  contributory 
negligrfnoe  as  a  matter  of  law*  and  he  argues  that  her  conduot  In 
leaving  a  place  of  safety  to  cross  the  street  not  at  the  regular 
crossing  Is  Inconsistent  with  the  exercise  of  reasonable  ca*o>  for 
her  own  safety*  The  question  of  contributory  negligence  only  bo- 
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oones  a  queetion   of  law  where   tne   evidence   1>    »o   conducive   Uiat 
the   court   ccuid  arrlvo  at  no  other  conclusion   tnan   that   the   in* 
jury  wao   the  result  of   the  ne^li^ence  of  th«  party  injured.      If 
there  way  be  a  difference  of  opinion  on   tae   queetion,    eo   that 
reasonable  minds  will    arrive  at  different   conclusion*,    the*,   it  is 
a  question   of  faot    fur   the   jury.      Under  all    the   facts  and   circus- 
etanees  proved   in    the   instant   case  we   are   of  the  opinion,    tne 
question  as   to  whether  the  plaintiff  was  guilty  of   contributory 
negligence,   was   a  question    for    the  jury,    and    that   she  was  not 
guilty  of  contributory  negligence  as  a  natter  of  law. 

It   is  also   contended   that    the  court   erred  in   allow- 
ing plaintiff's  expert  witness  to  testify,   «s  it  is  claimed,   te 
sub  j  set  We    symptoms.      It    is    true   it   has   repeatedly    been  held   tr.at 
the   testimony  of  a  physician  is  incompetent  waich  is  made  after 
examination  of  the  applicant   and  is  based  wuolly  on   the  physician's 
observation   of  outward  manifestation  eitniu   the   applicant's  control. 
UhByaMMLXtJfclJMi   lUKjl*-lm*«    234   ill.    »«4).      Plaintiff's   counsel 
does  not    .uestlon   the   rule,    cut   contends   MHsU    the   symptoms   testified 
to  by  the  physician  were  not   subjective  and   that  his  knowledge  of   the 
plaintiff's   condition  was  not   b  »sed  on   any  voluntary  action  on  her 
part.      Dr.   tUrdon  testified,   among  other   tilings,    that  it  was  i* -pos- 
sible for   the  plain tifi    to   flex   the  lumbar   spine  so   that   she  could 
go  ower  with  her  bands   to   the  floor,    even    though  he  put  additional 
foroes  upon  her  back,    and   that   the   ease  condition  existed   ouen  he 
tried   to    force  lateral  motion   of  the  lumber   spine.      9m   croes  ex- 
amination he  stated   that  she   couldn't  bend  ower  and  get  her  hands 
near   the   floor,   as   the  nor  «al  patient  could:    she  couldn't  get  down 
ewen  when   forced;    if  she  were  trying  to   face,    the  recto-spinal 
ttuscles  would   rise  up;    that  her  muscles  did  not  rise  up   at    all,    so 
that   she  was  not    trying   to   bold  back,      ao   evidence  was  offered  by 
the  defendant    to   refute   these   statements  of   the   physician   regarding 
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the  rieing  ol'  th«  muscles.      Under   su -h  a   atats  of  fact?,    we   ore  of 
the  opinion   the   court   All   not   *rr   Ijt*  overruling   the  notion   to    strike 
the   evidence  of  thio  witness   (ttohmidt  v.    qhlcsu;o  City  By.   Co..    239 
111.    494.) 

Defendant   also    complains  of   the   Instructions   t.iven  on 
behalf  of   the  plaintiff.      £y  instruction  «o,    16  the  jury  were   told 
that   If  they  believed    from  the   evidence   that    the  plaintiff,   at 
the   titue  of  and  prior   to   the  accident  in  Tuestion,   exercised   met 
degree  of  car*  for  her  own   safety   that   an  ordinarily  prudent  person 
would  have  exercised  under   the  same   circumstances  and   conditions, 
as   shown  by   the  evidence,    then   they   should   fiud   the  plaintiff  was, 
at   and  before   the  happening  of  the  accident  in   question,    in    the 
exercise  of  ordinary  care  lor  her  own   safety.      It  le   claimed   this 
is  net  on   accurate   statement  of  the  law  and    that   the  instruction 
Is  misleading.     Ordinary   care   Is   tnat  decree  of   care  whicn   Is 
exercised  by  ordinarily  prudent  per son e  under   the   seme  or   similar 
circumstances.      (Austin  v.    Nubile  Service  Co..   299  111.    112,   if 
We  cannot    discover  a  shade  of  difference  between   this  instruction 
and   the   instructions  approved  in  WH,exe  v.   nonrotln.   241   ill.   169, 
172. 

Instruction  i»o.   17  was   cautionary  and  did  not   dtreot 
a  verdict.      It   told   the  jury   that   all   the  propositions  of  lav  in 
the   several    instructions  are  equally  entitled   to    the   consideration 
of  the  Jury.      The  criticism  to    this  Instruction  beinH   that   the 
court  by  the  instruction  indicated   to   the  jury  tnat  they  had  a 
right   to  weigh   the  instructions.      Defendant   is  justified   In  his 
criticiJMi,   but   the   .-rror   is  not   oi    eucn  a  degree  as  would   warrant 
a  reversal,    especially  ir    view  of   the  fact   that  by  defendant's 
instruction  ■#«    d  the  jury  woe   told    t*iat   the   instructions  must  be 
accented   by    the*   as   the  1**   ,,overniag    the   oase. 

Instruction  bo.    31   did  net  direct   a  verdict   tut  told 
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the   jury   that   the   rights   of   persona  on    foot   and   drivers  of  *utoo- 
blles  upon    the   public  'il^iwayo   are   equal ,    and   both  ave   r*quirtd    to 
use   such  eare  us   an  or4i.n*xily   prudent  person  «.  uld  use  under  like 
or   elnilar  oireumetanoes;    that  persona  are   entitled   to   crose  streets 
on   foot   and    that  while   iolng  so   they  aauat  use  ordlnury   uare  for    uiei; 
own  safety,    and   that   driver  a  of  auto^otilea  Bust  uae  ordinary  care 
for   the   safety  of  pedestrians.      In  our  opinion   tula  Instruction   cor- 
reotly  stated  the  law  (ftorohncr  v.  ,&avls.   1<*3  111.   ap^.    M#),   Jtar:hsi 
more,    th»  court  faSTt  at   Jjrfwlaall "j  request  an   instruction  in  which 
the   jury  was   told   mat    the  Plaintiff  waa  juat  aa  such  bound  to   excr- 
eta* ordinary  care   to  look  out   for   defendant's   automobile  and   to 
avoid   a  collision  with  it,   as  was  the  driver  of   the   automobile  to 
look  out    ?*or   '*nl    avoid   colliding  with   tae   plaintiff,    ;*n1    that  one 
was  not  held   to   any  higher  degree  of  ttatt   Mag*   the  other. 

Defendant   objects    to    instruction  !#•    26,    claiming   that 
it   is  Kleleadlng  ;«id  leaves  out  of  conai deration   the   question   if  the 
preponderance  of  the  evider.ee.      iiiis  identical   instruction  waa   in- 
atructlon  &e.   4   in   the   ea.ee  of  ^ox th  &yicajjp_.:it .   '* .  3 ♦    jja  v«    ^Q-der| . 
SOS   111.    413,    41 P,    &nd   in    that   caae   it  waa   approved.      Defer;  Sari t, 
hswever,    contenda  that   the  point   raised   in   tae   instant  ease  was  not 
raised  in  frorth  Chicago   JL  H.      ..Co.   v.   ipdert.    supra.      At   the  re- 
quest of   the  defendant   in   tula   c*»uae   the   c   urt  gave  to    the  Jury 
twelve   instructions  which  covered  all   the   questions  of  law  involved 
in   th*»  case  ani  what  smterlai   fncte  auwt  be  proved  by  a  preponderance 
of  the   evi'enoe  to   MHaHlsS  a  recovery,    and  by  plaintiff's  instruc- 
tions Koa.    20  and  S3  and   defendant's  instruction  It,    6  epeoifically 
instructed   the  Jur/  aa   to   she  p*  e^oiiteranoe  of   the   evidence. 

It   is  next   claimed   thai   the   court   erred   in   refusing   to 
grant   a  new  trial.      The  contention   la   that    the  court  erred   in  refus- 
ing defendant   a  reasonable   tifce    in  wnich  to   forse   the  attendance  of 
witnesses  by  Beans  of  attachment.      It   appear*   fro*   the  record   that 
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the  trial  oi    the   cause  wai  commenced  on   July  15,   1931,    aid  pro- 
oeeded  all   oi    that    lay  at  weli.   as  July  Is;    at  10   a.   a.,    July  1?, 
counsel   lor   defendant   stated   that  *hen   tho   euuee  *ti  on   the   trial 
•all   on   July  6,   he   subpoenaed  all   of  hi*  *lme»i«»,    including  two 
who   live  at  LaOrange,    Illinois;    that   thoy  came  and  were  in   oourt 
on   that  'lay;    that    tho  ease  went  over;    that  ho  aont   a  representative 
to   tha  horce  of  thees   two  witnesses  laat  nl&nt;    that   these  vitnSesse 
haw*   eloaod    their  homo   and   cannot  ho   found.      Thareup  n   the   court 
•aid:      "There  la  no  motion   for  continuance,"   and   eounaol  rsolled: 
"All   I    an   asking   for   la   a  reasonable   tlae   to    aerwe   than;    all   I 
want   is   to  get  out   there  and  get    theae  men.      I   think  an  oMioar 
can  get   thsm."      "The   Court:      All    right;   but   1/   theae  wltneeaee   «re 
not  hero  by   thro?  o'clock  you  will   have  to  go   ahead  with  thia  oaao." 
Dsfeniant'e   eouneel   tn^reupon   proceeded  wit.,   ui»  trial  of   tne   oauac 
and   after  concluHn&   the  exa  lnation  of   the  witneaaea   said:      "Ihat 
la  ill,   if  the   oourt  please,  witu   the  exception  of  thoao  other  *»it- 
nssaes  1   hare   spoken   about."        "The  court:      I    tnink   about   the  beat 
I    can  do   lor  you  would  be  to  hold  this  matter  over  until   three 
o'clock  on<1   then  require  you  to   finish  it,  whether  you  get    tho  wit- 
nesses or  not.      X  haws  a  full   calendar  of  i<  port  ant  matters."     Attor- 
ney for  def**Hant:      "All   right." 

It   le  obvious   that  defendant's  counsel  made  no  objec- 
tion  to   the  rulings  of  the  court   and   4id  not   contend   at    the  time 
that  he  was  not  given  reasonable    time  in  which  to   lores  the  attend* 
anoe  of   the  witnesses   an-   that  he  voluntarily  proceeded  with  the 
trial   after  he  knew   that  he  would  not  have   the  testimony  of  these 
two  witneaaea.      Under  thia   state  of  the  record  he  la   in  no  position 
to  urge  the  ruling  or   the   oourt  as  a  ground   ier  a  new   trial. 
Ueodall  v.   llmbera.   69    111.    555,    389;    wltv  of  kattoon  v.   torland. 
97    111.    App.    13,    IS;    *  shrink  v.   Kicker.    12s   111.    App.    3«2. ) 

finally  it   la  urged  tne  amount  o*    tne  verdict  is  exces- 
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sive,      Ihe  record   disclopee    that   previous   to    the   accident    the       t 
plaintiff  wn»  a  healthy  wobid,   33  years   of  »*^e,    employed  a*  an 
interior  decorator,    earning  |M  per  week;    that  her  actual   exnenoet 
incurred  on   aoeount  of  her  injuries  aggregated  #467;    that   after 
she  was  struck   she  was   taJcen   to  s  doetcr's  office   for  first   aid, 
then  to  s  Hospital  where   she  regained   for   eighteen  days;    that   she 
had  a  "punctuate"  wounl   over   the  outer  hone  of  her   ri^nt   ankle, 
with  a  home  teste  under  the   scalp    in   the  hack  part   of  her  head,    and 
a  sprain  of  the   right   shoulder  and  lower  part  of  the  back;    that 
X-rays  taken  of  the  regions   effected   show  a  distortion  of  the   spine, 
with   excess   bone   format  in  on   one  side  and    contraction  o>.   the  other, 
and   an   inflammatory  condition  on   the  left    saero-iliao  joint  and 
separation  of  the   right   saero-iliac;    that   a  skiagraph  of  the  right 
ankle   showed   evidence  of  an  incomplete   fracture  of  the  lower  end  of 
the   fibula,    and   a  fragment  of  bone  tissue  lying  on   the  lower  sur- 
face of  the  heel   bone,    also   a   stripping  of  the  ligaments  from  the 
malleolus;    that  her  right  lee  was  placed  in  a  Xhosias   splint,   with  an 
lee  pack  and  a  surgical  dressing  ■fgttll   to   the  wound;    that   she  was 
discharged  from  the  hop  ital   on  koveWber  9,    rod  returned  to  her  holce; 
that   after  she  was  discharged   free,  the  hospital   she  continued  to 
suffer  pain  in  her  back,  head  and  ankle,   and  on  kovemberld  she  re- 
turned  to  the  hospital  where  she  regained  until  December  1st;    that 
her  ankle  at   the  time  of  the   trial  was   still   sensitive,    swells  and 
beoor.es  painful  when   she   ie  ot    her  feet;    that  the  bony  condition  of 

the  baok  causes  her  pain   and  she  has   sustained  a  distinct  limitation 
of  motion.      In  the  li^ht  of  these  facts,  we  do  not  regard  the  verdict 
as  exeessiva. 

finding  no   reversible  error  the  Jul(ycent  of  the  Circuit 
Court  will  be  affirmed. 

mfnHssB, 


Cridiry,  I  J.,  concurs. 

Scan Ian,  J,,  took  no  part  La  the  decision. 
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UVIOB  BAJK  07  CHICAGO* 
adalnietrator  of  the  estate 
Of  1XAXI1  10LA  IATKAI* 
(plaintiff), 

Defendant   la  Error* 

!•  A*  KAXJOTORST   ot  al«* 
i>e  fend  ante. 


G&HTKUL*   HAMMKS* 

Plaintiff  in  error . 


HRKOB  to  saw; 


court*  coox  cocnrrY* 


265I.A.  60  0 


MB.  JUSTIC.    DKJKR  DKLIVrfRSfc  THU  OPIBIOH  07  THK   COURT* 


Thio  writ  of  error  «ae  consolidated  with  appeal 
No.  39407*  and  the  judgment  of  the  Superior  court  in  that 
oaoo  haa  thio  day  boon  reversed  and  remanded. 

Tor  the  reasons  stated  in  the  opinion  filed  in 
that  eaeo  the  osjm  order  io  entered   in  thio  eause. 


aridley,  P.  J**  and  Soanlan*  J.t  concur* 
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BUT  L.    T.    WOODS, 

(Plaintiff;    AppellajiC,      ) 

vs. 

FRAkK  A.    MuXilOLhAJiD, 

(Defendant)    Appellee.         ) 


»P*A1.  WtC*   CIRCUIT! COURT, 

cook  omrr. 

265  I.A.  600> 


»R.    .ni:-.TICl  KKRWOI  DSLIVSRKD  THE  OPIJ.IO&  0/  TUK   COUKT. 


Bert  L.    1.   Wood*  brought  an  action   In  assumpsit   to  recover 
money  wnioa  he  had  paid   to    the   defendant   on   aocount   oi    the   purcnaee 
prioe  of  a  lot  and  based  hit   right   to   recovery  on   the  ground   that 
the  purported  written  contract   entered  into  b>   the  partite  for    the 
•ale  and  purchase  of  the  lot  was  null   and  void   "for  want  of  a  Ten- 
dor*"      ihere  was  a  trial  without  a  Jury,   resulting  in   the  oourt 
finding  tne   i ususs  for    tne  defendant   and   «ntnring  Judgment  against 
plaintiff   for    .oats,    and   plaintiff  appealed. 

Plaintiffs   declaration   eoneisted   of   the   cocoon   counts   and 
a   epeeial    count   in  wnioh  plalntiif   eet   forth   in,  haao   verba   the 
purported   contract  and  alleged   it  was   signed  by  defendant  and   the 
plaintiff   and    that   in    consideration    thereof  the   plaintiff  paid   de- 
fendant  9830;    that   said   alleged   contract    ild  not   purport   to  b#    a 
contract  between  plaintiff  and   any  living  or  artificial   person  tut 
to  be  a  contract  between    the  olainti if   and   a  written   document  or 
shoes   in  action;    that   said   purpoitsd  contract   is   and  always  was 
null   and  void.        Xhe  contrast  essuBsncea  tnus: 

•FBASK     A.      fcUlHOUAIB'S 
"79th  SttJlit,    clCXHO  and  KeflHI  AVHaUSS  BKY&LQPKRaT 

"THIS  AORJBEDSfiT  made   this   26th  day  of  IsWtfc,   A.    D.    193V,    between 
Frank  A.  kulholland,    as  manager  of  79th  Street,   Ciaero   and  Crawford 
Avenues  Development,    of  Bdklib   the  Chicago    Title   and   Trust  Company 
is   Trustee  under  its  Trust  Jmuaber  18267,    purty  of  the  flret  part,*** 
and  Bert  Ju.    T.    Woods,    ***    as  party  of  the   seoond   part,--*." 

The  document  then  resites   that  first   party  a^re   b   that   if  seoond 

party  b  all   »aks  all  payments  and  perform  all   the  agreements 
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hereinafter  provided   for   the  second  party,    fl ret  part/  will   cause 

to  he   conveyed   to    th?    eeeond  party  hy  a  Trustee's  deed   ail    the 

right,   title  and   lntereet  el'  the  Chicago   Title  and   iruat  Cou^>any 

as   trustee,    In   sr  d   te  certain  deecrlbed  property.      Xhere   are  other 

provisions  not  material   to   the  present   1  ->aue.      The  contract  Is 

elgned  ae  follows: 

"79th  Utreet,    Cicero   and  Crawford   Avenues 
Development,    of  walch   Chicago   Title   and 
Trust  Company  Is  Trustee  under   Ite   Trust 
Buaber  16267. 

£y       Jr'ranJt  a.   *ulholland     Manager. 
Bert  L.    '£,   Woods  (Seal)" 

Attached   to   the   declaration   la   plaintiff's  affidavit   of  claim, 

setting  forth   substantially   the   facte  set   forth  in   the  declaration 

and    that    the   amount   due  plaintiff  was   #097.45.      The  defendant 

pleaded  non   assumpsit    and   In  his   affidavit   of  nerits   defied   that 

the   contract    "11?  not  purport   to  be  a  oontract  between  any  living 

or  artificial   person,"  and   alleged   that    the   contract    is  a  contract 

between  plaintiff   and   defendant    individually. 

On   the  trial   of  the  cause  tne  parties  stipulated   that  a 
short   tioce  before  L;arch  26,   1929,   one  Mitchell,   a  sal  .-w..  an   and 
agent   for  defendant,    called  on   plaintiff   at  his  office  and  obtained 
a  check,    payable  to   defendant,    dated  iiaroh   26,   1929,    for    M15;    that 
he  lat*r  produced   the  oontract   in   Question,    signed  by  defendant, 
and   received   front  plaintiff   another   cu^ck   dat«d  inarch   5c,    1929, 
for   .$418,    also  payable   to  defendant;    that   botn   checks  ware   re- 
ceived  and   cashed  by  defendant;    that  on  fcoveaber  3,    1930,    plaintiff 
demanded  from  defendant   the  return  of  the   ^330,   but  no   refund  was 
made  by  the   defendant.      The   contract   and   tne  two   cheoJta  wsre   re- 
ceived In  evidence. 

The  defendant   then   proved  over  dlaintlff 'a  objections  that 
thn   title   to   the   lot   In   question   on  March   26,   1929,    was   In   the 
Chicago   Title  and   Truet  Company  ae   trustee,    under  an   agreement 
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known  as    tract  number  16267;    that   under   said    trust   agreement    car- 
tain  named   benef  ictari  /•  were   r>er«.itted   to    control    tea   sals   und 
management   ol  the  property;    that   the  trustee   entered   into  a  contrast 
•hereby  defendant  wae  topointed  manager  of   the  7V  ti;    -treat,   Cicero 
and   Cr*wf©rd   Avenues  Development,    of  wuich   Chicago   l^itle  and   trust 
Company   la   trustee  under    it  a    truat  nue.ber  16267 ,    and   which  permitted 
him  te   mmteY   ir;to   contr^etn   ior   the   aala  of  paroela  of   tne  lord. 
In  falaibrodt  v.   SI* ore  |  Co. .   262   111.   Ae?.   1,   where  a 
wary  similar  form  of  contract    and   truat   agracuccnt  were  involved, 
we  held  that  the   contract   for   the  purchase   and   aale  waa  binding. 
Plaintiff  deas  not   question  that   decision,   but  under   the   i  issue  a 
made   by    th*>    ^leadings    ir-    the   instant   case  ur^ss   that   defendant 
wms  restricted   and   li&ited   to   the  defense   aet   forth  in   his  affi- 
dawit  of  merits,   and   that   the  evidence   received  over  plaintiff 'a 
objection  was  Incompetent ,    and   cites  ftsddlK  v.  -Looney.    208  111. 
*PP.    413;    Steinberg  v.    achwarta.    219   111.   App.   13a,    and   other 
oases,    to  the  effeet   that  the  affidavit  of  merits  must   sat  out 
the  fasts  which  conatltute   the  defense,    an   that  plaintiff  may 
have  raaaonable  notioa  of  what   the   defense  is,    and   that   defendant 
would  not  be  permitted   to  ffert   in   evidence   any  matter  of  defense 
not   ao    stated  in  his  affidavit  of  merits.      Seotlon   55,    oh.    11,  , 
Cahill's  Haviaad  Statutes  (1931),   page  2179,   providee   that  where 
a  plaintiff  files  with  his  declaration  an   affidavit  of   claim,    the 
defendant   shall   file  with  his  plea  an  afildavit  of  merits,   specify- 
ing the  nature  of   the    iefer.ee.      The  affidavit  of  elaiu.  In   the    in- 
stant oase  alleged   that   the  contract  did  not  purport   to  be  a  con- 
tract between   the  olointiff   and   any  living  or  artificial   paraon, 
etc,  while   the  affidavit  of  merits   specifically  denied   this  alle- 
gation.     It   is  not  necessary  that  evidentiary  facts  be  pleaded. 
Facts   constituting  a  defense   are   those  facts  which  the   evidence 
upon   the   trial  will   prove,    and  not   the  facta  which  will   be  required 
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to  prove   the   exieter.ee  of   such  facta.      In  ttflMtieMt   Hre  0o»    ▼• 

Ginsberg.    3S9   111.    132,    136,    the   court    said:      "It,   is  not   re- 
quired  that    th*  defendant    sttould   at»t<    the   evidence  but   only   the 
ultimate   f*cte  tr.iioh  would  give  notice  ol'   the  nature  ol'   the   de- 
fenee."      In  Laefcoy  v.   Mendelsohn.    191   111.    App.    39  7,    it  waa  held 
that  under   an  affidavit   of  Merita  denying  the   aale  of  gooda  by 
plaintiff   to   defendant,    it  waa   com  pet  on:    i'or  defendant    to   proTe 

affirmative  facta  snowing  that  the  gooda  in   fact  hud  beon   sold   to 

than 
another /defendant,      ih.lt  la  precisely   the   situation   in   the   instant 

taae.      Defendant,   under  his  affidavit  of  merits,   waa   <:x. titled   to 

offer  any  evidence   tending   to   prove   taut    the   contract  *aa  between 

tne  plaintiff  and  a  living  or  artificial   pereon.      <>  ^old   that 

the   teat  iaony  offered  on  behalf  of  defendant  was  admissible. 

Ihere   ia  no  caerit   in   plaintiff 'a  contention   that  beoauae 
the  defendant  did  not  deny  he  waa   indebted   to   plaintiff  in  the    sua 
of  $007.45  he  la   entitled    fee   a  judgnent   for   that   account. 

ror  the  reaaona   indicated   the  Ju^.jaent  of   the  Circuit 
eourt  ia  affirmed. 

ayFIKiiST). 

Qridley,  t\    J.,  and  &eanlan,  J.,  concur. 
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RgwjAMII  AHSRHL, 
(plaintiff). 

Appellee*  Jf    APPEAL  PROM  SOFKRIOB   COURT, 

▼.  ^  cook  coum, 

•"-"•  ^SS5.        I      265  I.A.  600 

mb.  justice  jaaam  nunsucD  tmb  opipiok  of  the  coukt. 

Plaintiff  recovered  a  Judgment  on  the  verdict  of  the 
jury  against  the  defendant  for  $3*500  because  of  Injuries  to  hie 
person  while  a  guest  In  defendant* s  hotel.  To  reverse  this 
Judgment  defendant  appealed. 

The  plaintiff's  declaration  consisted  of  two  counts* 
The  first  count  alleged  in  substance  that  defendant  operated  a 
hotel,  in  which  plaintiff  was  accepted  as  a  guest |  that  it  was 
the  duty  of  defendant  to  keep  and  maintain  the  water  faucet* 
furnished  by  defendant  for  the  use  of  its  guests  In  a  reasonably 
safe  condition  and  repair |  that  defendant  disregarded  its  duty 
in  that  regard |  that  while  plaintiff  was  using  one  of  its  said 
water  faucets  It  broke,  shattered  and  splintered,  and  by  moans  of 
the  premises  and  negligence  of  defendant,  plaintiff  sustained  injur- 
ies, etc*  The  second  count  charges  that  defendant  neglected  to  keep 
said  water  faucets  in  reasonably  safe  condition  and  repair  and 
negligently  permitted  the  same  to  be  and  remain  in  a  worn  out, 
defective,  cracked  nnd  unsafe  condition  and  in  such  a  fragile  condi- 
tion that  the  same  was  likely  to  break  and  injure  persons  using  the 
samel  that  while  ho  was  using  a  oertaln  wster  faucet,  furnished  by 
defendant  for  the  uee  of  its  guests*  it  broke  and  shattered  and  as 
a  direct  result  plaintiff  was  injured,  sto*  Both  counts  alleged 
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plaintiff  was  at  all  times  la  the  exeroleo  of  ordinary  oart  far 
hit  awn  safety*   The  defendant  filed  a  plea  of  general  issue. 

The  eri dense  on  behalf  of  the  plaintiff  discloses  that 
the  Edgcwater  Beach  Hotel  faces  Lake  kichigaa  on  the  one  side  and 
Sheridan  road  on  the  other I  that  about  4 too  p.  a**  uaday*  February 
2d*  1«2S*  plaintiff  and  Oscar  I.  Blank  arrived  at  the  hotel*  regis- 
tered and  were  assigned  to  room  *42 *  facing  the  lake*  on  the  sixth 
floor  of  the  hotel |  It  was  a  largo*  single  room*  with  a  bathroom  la 
connection*  containing  a  washbowl,  bathtub  and  other  toilet  facilities! 
there  was  a  large  window  in  the  bathroom  and  the  light  In  the  bath- 
room was  Tory  good |  that  the  sold  water  faucet  Is  on  the  right-hand 
side  of  the  washbowll  the  hot  water  faucet  being  on  the  left}  the 
faucet  handles  conolst  of  a  acta!  shaft  or  core  whioh  Is  connected 
with  and  turns  the  fanes t*  a  hollow  porcelain  sloeye  fastened  with 
cement*  fits  orer  this  shaft*  The  faucet  handles  arc  about  three 
and  one-half  Inches  long*  the  metal  core  extending  to  within  about 
an  Inch  of  the  outer  end  of  the  parcelala  sleeve .  In  opening  the 
faucet  to  let  the  water  run*  the  faucet  can  be  turned  to  the  right 
or  to  the  left!  they  were  the  "self-closing*  type  of  faucet*  which 
i scans  It  was  necessary  to  hold  the  faucet  handle  In  the  open  pool t Ion 
with  the  hand  In  order  to  keep  water  flowing  I  when  the  hand  to  re- 
moved from  the  handle*  the  handle  automatically  returns  to  the  closed 
position*  this  being  accomplished  by  noons  of  a  wort leal  spring  In 
the  faucet  which  la  compressed  when  the  faucet  le  open  and  which 
operates  to  return  the  handle  to  a  closed  position  of  the  faucet 
when  the  pressure  of  the  hand  against  the  handle  Is  removed* 

The  only  testimony  as  to  the  manner  In  which  the  aooldent 
occurred  is  that  of  plaintiff.   He  testified  that  lssaedlately  aftsr 
entering  the  room  he  prepared  to  chare  and  went  tc  the  bathroomi 
that  as  ho  stood  before  the  washbowl  ho  noticed  the  plumbing  was  of 
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an  old  typef  that   there  was  a  track  la  the  poroelaln  handle  of 
tat  hot  water  faucet,   evidenced  ay  a  dark  brown  or  blnek  line 
extending  diagonally  from  the  far  aide  of  the  handle  to  the  near 
elde |  that  ho  took  the  handle  of  the  fauoet  in  the  pais  of  hie 
hand,  oloeed  hie  fingers  aro  nd  it  and  undertook  to  turn  ltf  that 
ho  pushed  It  away  from  him,  applying  ordinary  preeeurei  that  it 
reoloted  a  little  hit,  seemed  to  be  stuck,  and  ho  gave  it  a  little 
more  pre«eure9  not  a  great  deal  of  pressure,  and  the  handle  cracked, 
hie  body  fell  against  it*  hia  wrist  moved  forward,  and  shattered 
portions  of  the  porcelain  and  the  metal  core  of  the  handle  penetrated 
his  wrist,  causing  a  deep*  horizontal  out  on  the  under  elde  of  the 
f cream  about  one  and  one-quarter  inches  above  the  wrist* 

Oscar  f«  Blank  testified  that  immediately  after  arriving 
in  the  room  plaintiff  removed  parts  of  his  clothing  preparatory  to 
shaving,  wont  into  the  bathroom  and  shortly  after  made  an  exclamations 
Blank  went  to  his  assistance  and  found  blood  spurting  from  his  wristf 
that  he  wrapped  n  towel  around  his  am  to  stop  the  flow  of  blood  J 
that  ho  (Blank)  had  not  boon  in  the  bathroom  before  the  accident ) 
had  net  seen  the  water  fauoet  and  know  nothing  about  Its  condition 
before  the  accident!  that  after  the  accident,  ho  saw  that  the  porce- 
lain part  of  the  handle  of  the  fauoet  on  the  left  side  of  the  bowl 
wao  broken  off |  that  the  handle  of  the  faucet  was  about  three  and 
one-half  inches  long  and  that  about  two  and  one-half  inehes  of  the 
porcelain  broke  off,  leaving  a  Jagged  edge  of  poroelaln  surrounding 
a  netal  core,  and  part  of  the  metal  part  projected  out  of  the 
poroelaln |  that  the  major  portion  of  the  porcelain  broken  off  was 
in  one  piece  but  there  wore  other  fragments  I  that  ho  not teed  the 
part  of  the  poroelaln  that  broke  off  was  solid |  that  ho  examined 
the  edgee  and  color  of  it  where  it  broke  but  saw  nothing  distinctive 
about  the  jagged  port  lane  at  the  place  whore  It  wan  broken. 
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Zv*  Joseph  a«  Jrrger  testified  that  on  Tehrunry  3T*  19M* 
he  saw  plaintiff  professionally  and  found  a  mggec  ■■— i  on  the  wrist 
of  the  right  hand  I  fchat  it  had  a  oouple  of  stitohos  la  It |  that  the 
not  Lea  of  the  oa*andi   third  and  fourth  fingers  w»0    nissln. »  the 
reflex  was  absent  and  he  had  ae  n«rve  lnpulee  there  f  that  there 
wae  considerable  swelling  orer  the  wrist  Joint  aad  he  could  feel 
sons  foreign  substance  la  the  tlaeuet  that  he  eent  hin  to  a  hospital, 
opoaed  up  the  hand  rxnc  found  all  tho  tend  one  involving  three  three 
f lager ■  were  severed  eo  there  wae  ae  connection  between  the  auccle 
controlling  these  f  lagers  J   that  underneath  the  superficial  te.ndon 
was  a  pleee  ef  pereelala  upproxixautly  the  else  ef  a  navy  bean, 
which  he  took  out  aad  eleaaed  the  wound f  that  the  teudoao  had  re- 
tracted *  the  BMseles  hawing  pulled   than  up  aad  ahertentd  thou,  aad 
they  were  net  leag  enough  te  or  lag  together  |  taut  he  had  to  extend 
the  wound  about  two  laches*  pick  up  the  out  cads  cf  the  tendons* 
bring  them  dewa  aad  splice  then  together |  that  he  was  under 
anaesthetic  for  two  hears  aad  twenty  jainates,  aad  that  the  fair  aad 
reasonable  charge  for  such  services  wae  ##00 f  that  he  has  examined 
the  plaint Iff  la  the  court  room  aad  found  the  nutriment  ef  the  hand 
had  keen  destroyed  to  soxm  extent}  that  he  canret  straighten  hie 
hand  out}  that  he  does  net  expect  It  te  get  hotter I  that  it  will  get 
worse*     ja  cross  examination  he  testified  that  he  found  a  lateral 
sear  just  akere  the  wrist *  sad  above  that  about  two  inches*  a 
longitudinal  soar  running  the  length  of  the  ami  that  the  functional 
movement  of  the  flagera  la  wary  geod|  that  he  has  a  good  not  lea 
In  the  f lagersl  that  there  le  thirty  per  seat  iaterferenee  of  the 
wrist  joint* 

Catherine  Twohig  testified  on  behalf  of  the  defendant  the, 

as  a  nald  she  fc?J   charge  of  rooai  642 1  that  kef  ere  eke  went  off  duty 
at  two  o'clock  on  the  day  ef  the  aecideat  she  had  keen  in  the  room* 
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dusting  and  serttsbinjr  the  bathroom)  tb^t  she  elcned  the  faneeta 
and   In  doln*  so  opened  then?  that   they  work**   tn.9X.lj  and  r*artily) 
that  they  were  not  cracked  or  broken  and  were  in  good  condition* 

Nora  McClelland  teat  If led  on  behalf  of  the  defendant 
that  she  had  worked  for  the  defendant  for  three  and  one-half  year 0 • 
but  was  not  In  Its  employ  at  the  date  of  the  trlali  that  In  February* 
1928*  ehe  had  charge  of  the  toa  id  a  at  the  hot  el  |  that  she  waa  not  oa 
duty  on  February  26 t  that  she  waa  in  room  642  on  the  day  before  the 
accident  making  a  general  inspection  of  the  room)  thai  (he  handles 
on  the  water  faucets  were  all  right |     that  they  were  not  cracked  or 
broken* 

Mary  Wajtsssek*  a  maid*  testified  that  she  denned  room 
642  oa  Friday  night  preceding  the  accident  and  saw  the  fauocte  on  the 
washbowl  were  in  good  condition!  that  the  handles  wore  not  cracked 
or  broken  1  that  she  cause  on  duty  February  26 »  1926*  at  4iOO  p*  m.  J 
that  at  ft 1 00  o* clock  she  went  to  the  roots  and  saw  a  little  blood  on 
the  eaehbowl  and  a  broken  handle  on  one  of  the  fauocte. 

rtenjamln  2*  Banks*  an  engineer  employed  by  the  defendant 
at  the  tlaso  of  the  accident*  testified  he  was  on  duty  February  26  # 
1928,  and  shortly  after  4*03  o'clock  he  waa  called  to  roam  642  to 
repair  a  broken  handle  of  the  wntav  faucet)  that  he  found  the  handle 
slightly  broken  on  the  cold  water  faucet)  that  the  poroelain  M  the 
handle  was  cracked |  that  he  teste!  the  faucet  before  ho  took  the 
kindle  off  and  It  worked  tfif  and  that  he  did  not  find  a  thing  epj 
with  the  fauoet  except  the  poroelain*     On  cross  ax nam* ft ion  he  testi- 
fied the  plumbing  in  the  hotel  was  not  antiquated*  out-of-date  plumb- 
lag)  that  he  took  the  broken  faucet  handle  down  and  laid  it  on  ar* 
?itsmaurioe*e  desk*  and  that  was  the  last  time  ho  saw  it* 

James  Fitsmaurloe*  superintendent  of  maintenance*  testified 
ho  did  not  remember  ewer  seeing  the  broken  handle* 
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H.  laalel   Sabel  testified  on  behalf  of  the   defendant 
that  an  February  25 ,  24  and  25*  1923,   ha  and  his  wife  vex*  guests 
af  the  hotel  and  eeoupled  room  #42 I  that  ho  had  ooeaoloa  to  uae 
the  washbowl  in  the  bathroom!   th&t  ho  did  not  not lee  a  thing  wrong 
a lth  the  faucets |  that  they  were  in  perfeot  shape*  working  rmry 
easily* 

Mr  a*  Lain  i.egor  Sabel  testified  that  she  and  her  hwebawd 
were  guests  at  the  hotel  on   fvibrutiry  25  and  left  Friday  evening, 
February  25 |   that  they  oaoupied  room  642 t  that  daring  their  stay 
the  condition  of  the  faucets  in  the  bathroom  was  perfectly  all  right 
In  evftry  respect t  that  there  ware  no  cracked  handles  on  the  faucets 
and  no  mnrke  on  the  handles  to  indicate  that  they  were  cracked « 

An  Innkeeper* s  liability  for  the  condition  and  operation 
of  his   hotel  la  Halted  to  the  failure  to  exercise  ordinary  care. 
(Clancy  v.  Barker.  131  Fed.  ldlf     ^aoks  t.  t:c'!ulty.  101  feun*  4t>C| 
ohjrffer  v.  n^oufiKhj^  1«3  HI.  518|    I  jiae  v.    >rner  Hotel  Co.t, 
801  111.  App.  630|     Patrick  v.  Sprigs .  194  North  Carolina  270 1 
larttlo  w.  Junior.  322  Pa.  305.  and  £ojd  fc  shr,  43  Worth  i>akota  iOf .) 
Defendant  oontends  the  evidence  did  not  warrant  the  jury  la  finding 
for  the  plaintiff,  because  it  does  not  show  defendant  guilty  of 
such  negligence  as  renders  It  liable,  and  In  arguing  for  a  reversal 
says*  that  there  was  no  evidence  that  defendant  had  any  actual  not loo 
of  the  craok  In  the  handle  or  that  defendant  In  the  exercise  of  eny 
degree  of  care  could  have  had  any  knowledge  of  the  existence  of  the 
defect f  that  there  was  no  evidence  ao  to  how  long  the  oraok  had 
oxlstod,  and  that  the  evidence  for  defendant  showed  that  it  had  no 
knowledge  of  the  alleged  defect.     In  Rico  v.  ^arnex  Hotel  Co«,  sunra. 
the  plaintiff  sought  to  raise  a  window  In  her  room,  which  seemed  to 
etiek  and  It  then  started  with  a  "bang*,  and  the  glass  flew  out, 
cutting  her  arm.     It  was  contended  the  injury  resulted  from  her  own 
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oareleiisnsss  and   th*t   the  Judgmc  nt  woo  ngtinst   the  uwiftwt  veight 
of  the  evidence.     In  disposing  0/  throe  content ions  the  court  said* 
page  8371     "The  question  rtnalno  ei  to  whether  the  condition  of  the 
window  e>e  testified  to  «   *  «  would  hove  teen  known  to  appellant  if 
proper  inepeetion  had  token  place*  and* if  known*was  sufficient  to 
warrant  an  infer once  of  negligence  in  not  causing  it  to  he  reamdied. 
This  *  *  *  woo  on  issue  of  fact  which  woo  properly  euhtaitted  to  the 
Jury  ■  *  ♦.     The  jury* «>  verdict  I   «  •  determined  that  question  in 
her  fawn*  *  ♦  M     m  r>a_triok  jt  Seringa  1  oupra.  the  room  to  which 
the  guest  was  assignee*  was  lighted  by  3*115  and  the  jas  fixture  had  no 
otop  or  safety  pia  in  It  no  that  the  k?y  w*s  loooe  and  could  not  he 
turned  all  the  way  around*       The  guest  testified  he  discovered  there 
wao  no  otop  pin*  that  he  turned  the  key  nt  the  place  where  it  should 
step  and  that  he  swelled  no  gas*       uring  the  night  he  was  asphyxiated 
but  managed  to  oall  for  help*     The  contention  was*  as  here,  that  the 
guest  had  failed  to  establish  negligence.     The  court .  at  page  371, 
said  1     "hen  the  plaintiff  prowed  the  unsafe  and  defective  coed  it Ion 
of  the  gas  fixture*  in  consequence  of  which  gan  eoeaped  during  the 
night  and  injured  him*  he  made  out  a  scrim*  f^dg  ease  of  negligence* 
e  •  e,» 

In  the  instant  rose  there  le  a  conflict  in  the  evidence 
It  is  true*  but  the  verdict  of  the  jury  aeons  that  they  believed  the 
testimony  of  the  plaintiff  that  there  was  a  crack  in  the  porcelain 
handle  and  that  they  accepted  hie  version  of  the  accident*  and  that 
they  did  not  believe  the  witnesses  for  the  defendant*  and  this  they 
had  ■  right  to  do   (Podolsk;!  v*  Stone.  186  111.  540 j     Kennedy  v»  Modern 
oodmen.  243  Id.  56C)*  and  in  view  of  this  foot  ve  must  accept  hie 
tectlmony  c.e  true*  and  give  te  It  the  benefit  of  all  the  inf ereneeg 
which  can  reasonably  be  drawn  therefrom.     The  law  does  not  require 
positive  ocular  proof*     Nor  dees  negligence  have  to  be  proven  beyond 
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a  reasonable  doubt*      -ircuioetantial  eridenot,   such  as  exieto  here, 
end  by  which  the  mind  1«  Impelled  to  oake   certain  deduction*  •  is 
sufficient.     (Kennedy  and  imuuhortv  v.  Aetna.  Lift  ina.   Co.ft  146 
111.     pp.   2T3,   282 1     bovine  v.   Itlnoo.   272   111.  166.   !»•.)     The 
Jury  could  rightfully  hold  from  tho  fact  that  tho   crack  mo  dis- 
colored .  thnt  it  wan  aot  of  roooat  origin,  and  that  it  hi«d  existed 
for  such  length  of  time  that  notice  to  defendant  of  ito  condition 
tight  be  inferred*       o  think  it  was  within  tho  province  of  tho  jury 
to  s*y  whether  the  injur?  to  the  plaintiff  wai.  caused  by  the  want 
of  ordinary  care  on  the  part  of  the  defendant. 

It  is  next  contended  that  there  oan  bo  no  recovery  here 
booauso  plaintirf  was  guilty  of  contributory  negligence,  defendant 
arguing  the  testimony  of  tho  plaintiff,  that  before  he  attempted  to 
turn  the  fuuoet  he  aaw  tho  porcelain  was  cracked*  cannot  bo 
characterised  othorwiae  than  negligence  on  hie  part.     It  la  true 
that  if  there  la  an?  conflict  in  the  eridenot  and  the  court  oan 
clearly  aee  that   the  injury  was  the  result  of  tho  negligence  of  the 
party  injured*  the  jury  should  be  instructed  for  the  defendant 
(Be  Idler  y.  ^Tfghjffli  300  111.  428 1     ^unden  v*  Aaat  at.  Leu  Is  Light 
|  Potrcr  Pp..  247  111.  App.  270) .  but  where  reaoo;*a»le  men  acting 
within  the  limits  preoeribed  by  l^.w  reach  different  ouuclusiona,  or 
different  Inferences  could  reasonably  be  drawn  fr on  the  established 
facts,  the  question  of  contributory  negligence  is  for  the  jury. 
(poller  v.  vfaolna.  232  111.  d30.   634 1     lloidenrcloh  v.  j— jfa  M© 
id.  439.  432.)     There  ie  no  evidence  that  plaintiff  was  aware  that 
the  operation  of  the  faucet  in  the  Banner  testified  to  by  hist  would 
result  in  ito  shattering  and  cutting  him.     After  u  careful  considerate 
of  all  tho  evidence  and  applying  the  rules  announced*  we  cannot  amy 
that  the  evidence  necessarily  leads  to  but  one  conclusion. 
*  Joilet  ly.  Co.  v.  Wanie.  230  ill.  6JC.)     It  was  a  question  for 
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tho  Jury. 

A  further  ground  for  reversal  Is  urged  la  that  instruotion 
lo.  1  should  not  have  boon  given,     it  lo  claimed  that  by  this  In- 
struction tho  jury  would  understand   the  la«  to  require  defendant 
to  keep  the  faucets  "In  a  re  sonably  safe  condition ,"   In  other 
words*  that  It  placed  tho  defendant  under  a  greater  duty  than  wae 
lmpoeed  by  la**  which  wao  to  "use  reasonable  care  to  keep  the  faucet 
in  reasonably  safe  condition*"     By  defendant's  instruotion  Xo.  11 
tho  Jury  wore  told  It  was  the  defendant *•  duty  to  "use  ordinary  and 
reasonable  care  to  keep  and  maintain  tho  faucet  in  a  reasonably  safe 
condition."     wo  dc  not  think  the  jury  were  misled  by  tho  instruction* 
as  contended*     It,  howerer*  there  bo  any  basis  for  such  critic-lea. 
it  lo  sufficient  answer  to  say  defendant  is  in  bo  position  to  complain. 
The  esse  was  triad  upon  the  theory  that  it  was  defendant* o  duty  to 
koop  and  maintain  the  fauoot  in  a  reasonably  safe  condition  for  tho 
uoo  of  its  guoots.     Moreover*  If  it  bo  assumed  that  tho  instruotion 
complained  of  lo  erroneous,  defendant  could  not  take  advantage  of  any 
such  error  olnoe  its  own  Instruction  Ho.  11  told  the  jury  it  wao 
defendant's  duty  to  proride  water  faucets  which  were  in  a  reasonably 
good  state  of  repair.     QftaJMUfc  slwswli  *9M**>  *  ^»P,*»rP  pIsm 
278  111.  486*  £§J     Leretto  t.  General  ilrcctor*  306  Id.  343.  364.) 
Defendant's  counsel  also  insists  that  the  court  erred  In 
modifying  instruction  Ho.  6  by  striking  from  tho  Instruction  tho 
concluding  clause  as  follows i     "If  you  believe  from  the  evldnee 
that  plaintiff  could  haro  avoided  the  accident  by  using  ordinary  care 
and  diligence   for  his  own  safety  at  the  time  and  place  in  question* 
then  you  should  find  defendant  not  guilty*"  arguing  that  this  was  tho 
only  instruction  which  told  specifically  that  tho  proposition  that 
plaintiff  could  not  recover  if  tho  accident  wao  caused  by  any  lack 
of  reasonable  care  on  his  part.       Modifying  tho  Instruotion  did  mot 
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conetltute  an  orrtt  tor   the  rcaeon  that  the  language  eliminated 
wae  merely  a  reBtateaent  of  toe  rait  anneuneed  la  the  instruction 
as  given  to  the  Jury.  Airthermor*  ,  defendant* «  iauuructiou  No*  a 
told  the  jury  that  plaintiff  ooulo  net  reoorex  unleee  ha  proved 
by  a  preponderance  of  the  evidence  that  he  did  not  centrieute  to 
hie  injury  by  any  want  of  reaaonable  and  ordinary  care  tmx   hia 
own  safety. 

It  la  alao  iaaiated  the  court  erred  la  ref uelng  lnetxuatlan 
Ho.  3.  The  rule  announced  in  thla  refuaod  inatruetion  aaa  fully 
covered  by  defendant 'a  given  lnetruatlon  Xo.  13* 

It  la  finally  contended  that  the  court  erred  In  the 
admieslen  of  evidence  and  that  counael  for  plaintiff  «*c  guilty 
of  improper  conduot.  In  support  of  thia  contention  counsel  atatoa 
that  Catherine  Twohig*  a  altneoa  for  defendant •  on  eroaa  examination 
wae  permitted  to  expreaa  her  opinion  on  one  of  the  ia^aea  before 
the  jury*   t  appoara  from  the  record  aha  wue  aaked  If  a  mare  oraak 
in  a  porcelain  handle  did  not  render  it  unfit  for  eervioe,  but  the 
wltneoB  did  not  anewer  the  queetion.  .-am   wee  than  aaked*  without 
objection*  %»   lan't  it  a  fact*  if  you  saw  a  very  alight  orach  or 
a  mark  in  a  poroelain  handle  you  ptgr  no  attention  aa  long  a*  the 
handle  la  intact f"  and  aha  anewer  ed,  "Bo  air*  I  *euld  not.  It  might 
cauae  danger  te  myself  beeauae  I  handle  them  9r%xj  day."  There  wan 
no  objection  to  the  anawar  or  motion  to  strike,  -he  wae  alao  aaked 
if  there  wae  not  a  gooa  ceal  of  dlscueaion  about  the  fauoeta  and 
their  operative  condition  right  after  the  accident*  and  the  people 
in  the  hotel*  Including  plaintiff*  vieitod  the  reome  and  mart  than 
half  af  the  fauoeta  had  oraehe.  Objection  to  thia  enaction  wee  ena- 
talnod.  if  the  propounding  of  thla  ejection  wae  error  it  was  amde 
harmless  by  the  26th  inatruotlon  given  at  the  request  of  the  defeat- 
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ant,  in  which  the  Jury  wor«  told  th*t  to*  oaae  wist  be  decided 
upon  tut  widened  and  not  upon  the  statements  of  counsel  outside 
of  and  unsupported  by  the  evidence.  The  record  else  diselosee 
that  over  objection  oho  tmo  then  asked  i  *<*«Yom  realise  that  la 
none  of  the  other  roes*  wore  there  any  eraeka  la  f aueeteY*  To 
which  the  vltacse  replied  that  the  faaeeto  la  the  other  fourteen 
rooms  of  ehloh  oho  was  in  charge  «oro  la  "perfect  condition  aad 
taat  this  mat  truo  of  the  faucets  in   these  other  room*  cot*  oof era 
».od  after  tha  eccideat*  that  was  true  la*   day  sofas  e  ths  accident • 
t^o  d>ye  Vfor*.  the  day  after  aad  too  iaft  after  thu   accident* 
There  vae  no  action  to  strike  this  snsYtar* 

It  i»  obvious  froa  this  record  thst  the  witness  did  not 
07.preoo  an  opinion,  as  contended  for,  and  no  object  lea  being  sMi 
to  the  question  as  to  what  aha  did  if  she  saw  a  slight  crack,  the 
errors  ao signed  arc  act  vail  taken*  The  objection  to  the  Question 
aa  to  what  occurred  after  the  accident  *«a  properly  sustained  aad 
the  question  should  not  have  boon  propounded*  However •  upon  the 
ata to  of  the  entire  record,  wo  are  of  the  opinion  the  errors 
assigned  are  sot  ouch  ao  would  warrant  uo  la  revereing  the  judgment* 

Tka  judgment  of  the  Superior  court  is  affirmed. 

aaWMaaao 
arldley,  P,  J.»  concur m$ 
caalan*  J*,  took  no  part  in  the  decisis* • 
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W.  JU  ;TIC.     fCAKLAX  imLrWP  THE  UPIVIOX  OP  TK£  COtfcT* 

This  it  an  action  la  debt  brought  for  th*  use  of 
P.  H*  Dickson  upon  tho  bond  of  ■  road  contr  otor  who  con tract ad 
to  build   a  nection  of  rond   in  Lake  eounty,   Illinois*     Tho  elnla 
of  ilekson  i«  for  $99410 •«•  due  bin  fron  tho  c  ntractor  for 
groceries  and  neat*  furnished   to  tho  latter*      In  a  trial  before 
the  oourt   there  was  a  finding  th»t   the  defendant   owes  the 
plaintiff*   in  debt.  $«6*ft9d*04*  and  tho  plaintiff's  damages 
wore  assessed  at  £2*410*68*       By  ntipul«-,tlon  the  oourt  in  the 
east  hearing  aloo  tried  the  ease  of  The  County  of  Lake*     tate  of 
Ukto&UL*^±*^mj&t^^^Jbam  ▼«   Anthem    urety  conpany* 
PP.  ct«  Oen*  Ho*  35049*  in  which  we  have  this  d*y  filed  an 
opinion*     The  two  oases  involve  similar  bonds  and  facts*  and 
tho  sane  questions  of  law*  and  while  separate  appeals  wore  taken* 
tho  oases  have  been  considered  together  in  this  oourt  and  wo  refer 
to  our  opinion  in  don*  So*  35049  for  our  reaaons  in  reversing  the 
judgment  in  the  instant  ease* 

Tho  Judgment  of  tho  Municipal  court  of  Chisago   is 
reversed*  # 


arid  ley,  f«  J.,  and  Kerner*  J*,   c  cm  cur* 
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TIB  PEOPL*  Of  THK  StAtB  OP 

iixuois. 

defendant  la  b-rror. 


▼• 


FRAK  BE  ALT, 

Plaintiff  la  irror. 


TO  MOTICLPA1 

07  CHIC .00* 


265I.A.  6011 

•  JUST  Id  8CASLAV  HXLtfMBOD)   THS  OPIMIOH  07  THE  COURT* 


The  People  of  the  state  of  Illinois  filed  an  Information 
agalnet  the  defendant,  Frank  Healy,  charging  hln  with  unlawfully 
6 r lying   an  automobile  upon  the  street  in  the  absence  of  the  owner 
of  the  automobile  and  without  his  consent ,  in  violation  of  see*  30, 
far*  31,  oh*  95a.  all ogham's  111*  Rot*  -tat*  The  defendant  waived 
a  Jury  and  the  oourt  found  hln  guilty  as  charged  in  the  information 
and  oentenood  him  to  ten  days  in  the  House  of  Correction  and  to  pay 
a  fine  of  one  dollar*  The  defendant  has  sued  out  this  writ  of  error* 
The  People  hare  not  eeen  fit  to  defend  the  record* 

The  statute  in  question  reads  as  follow* i 

"So  chauffeur  or  other  person  shall  drive  or  operate  any 
motor  vehicle  or  motor  bicycle  upon  any  street*  or  high  ay  in  this 

tato  in  the  absence  of  the  owner  of  ouch  motor  vehicle  or  motor 
bicycle  without  said  owner *s  consent}  and  no  chauffeur  or  other 
per eon  having  the  care  of  a  motor  vehicle  for  the  owner  shall  reeelvo 
or  take  directly,  or  indirectly*  any  bonus ,  discount  or  other  eon* 
slderatioa*  for  the  purchase  of  supplies  or  parts  for  such  motor 
vehicle  or  for  work  or  labor  done  thereon  by  others}  and  no  per eon 
furnishing  such  supplies  or  p  rts,  work  or  labor,  ehr.ll  give  or  offer 
any  such  chauffeur  or  any  other  person  having  the  oare  of  s  motor 
vehicle  for  the  owner  thereof,  either  dlr  ctly  or  lndlr  ctly,  any 
bonus,  discount  or  other  consideration  thereon*  Any  person  violating 
any  of  the  provlslono  of  this  section  shall  be  uilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  the  sum  of  not  exceeding  two 
hundred  dollars  (#200.00 )#  or  imprisoned  in  the  county  Jail  for  a 
period  not  exceeding  elx  (6)  months,  or  both,  in  the  discretion  of 
the  court." 
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The  defendant   contend,  that   "the   information  Is  Insufficient  and 
defective   la  that  It   falls  to  name   the  owner  of  the  automobile  la 
quest lorn.       As  the  Information  falls  to  state  the  name  of  the  owner 
of  the  automobile  la  question,   the  contention  Is  a  meritorious  one, 
(*••  sssfjBBstfmUCsJhsstai  20i  Hit   *P».  5»7|     The  yeenfro  y.  w^y 
228  111.     pp.  255.)     The  sufficiency  of   the   lnformntioa  was  raised 
la  the  court  below  by  a  notion  in  arrest  of  judgment,  but   eren  without 
euch  a  motion  It  would  be  proper  to  rales  the  question  for  the  first 
time  ia  this  eourt.     (The  ^eoale  y.     elsff,  16a  ill.  App.  002,  510.) 

The  Judgment  of  the  Municipal  court  of  Chicago  Is  reversed, 
and  as  The  People  may,  if  they  see  fit,  amend  the  information,  the 
eaase  la  remanded. 

BJSTEB8S2)  AH   WSMMSU     • 

rid  ley,  ?,  J.,  and  Kerner,  J.,  concur. 
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the  whiti  baglk  buildiho 

Aim  LOAH   A3L&CIATI0B,    a 
Corporation, 

Appellant, 


VS. 


APPHAl/jTHOk    CIHC< 
Of   COOK  COU*! 

*,.u«;.    i       265  I. A.  601 


Of  COOK   COUi.1 
10T1LLK  KWIATK0W8JLI    et    al.,  )  ^ 


MB.    JUSTICB   SCAaLA*    DxiLlVBRrfD  TUB  OPUlOt   Of   TUB   COURT. 

The  complainant   la   a  corporation,    organised  under   the 
Building  and  Loan   statutes  of  Illinois,    ani   it   filed  an  amended 
bill    to   foreclose  a  mortgage   executed  by   certain  members  of   the 
association.      The  cause  was  referred  to  a  master,   who  heard  evl- 
denee  and   filed  a  report  recormen^in^   that  a  decree  of  foreclosure 
and   sale  be   entered.      The   chancellor   sustained  objections  to   the 
■aster's  report   and   entered   a  decree  that   the  amended  bill  of  the 
complainant  be   3ismisaed   for  want  of  equity.      The  complainant 
has  appealed. 

After  a  careful    study  of   the  master's   certificate   of 

evidence  we  have  reached   the   conclusion   that   the  evidence,    in  its 

present   shapa,   is  not   sufficient   to   enable  us  to   deter  .ine  tne 

rights  of  the     arties.      It   is   evident   that  neither   side  preeer.ted 

satisfactory   evidence   in    support   of   its   case   and   we   are   convinced 

that  justice  demands  a  retrial  of  t.ais  cause.     We  purposely  refrain 

froi.  analysing  and   commenting  upon   the   evidence  adduced  and  we  do 

net   Intimate  by  our  judgment  any  opinion   as   to  the  merits  of  the 

controversy. 

The  decree  of  the  Circuit  court  of  Cook   county  is 
reversed  and   the  cause  is  remanded  with  directions   to   the   chancellor 
to  have   the  cause  at  a  in  referred  to   a  master   for  a  hearing  £e  novo. 

HBVSR3KD  AND  RBKAkDID  WITH   DIRBCTIOBB. 

Oridley,   P.    J.,    and  lerner,    J.,    concur. 


V\ 


steec 


■ 
i 

■ 
*ftt   It 

■ 


i»t    Jhts 


^a 


•■  I  a*   fcn» 


t 

i  mi   , »«  •  f,t   I  n  o  •  t  q 

■'ttiitA9 


■:.    gt     IflM     "   l     •'     ■■     »va«l>    Vw    »it.     .:->  i;     ,!».>...:  c .  ■  -i:'"  >' .  a-        -,-*  I 


».tii   *io  i»*n»..  atu 


ml 


■  ■  • 


,  iijnr' 


35376 


JOJffl  RYBiau,  Adv.  of  the  Estate 

Of  WLAWfOLAi'A  RXBlCKI,  Deceased, 
Defendant   la     rror, 


v. 


joacw  xerrnuuu* 

Plaintiff  In  mirror. 


WtOR  TO  CIRCUIT 

oMftf  ,  cook  cohyt* 


265  I  .A.  601 


5 


i».  jurrics  scajoai  bslivkred  m  opibiok  ot  the  cqupt. 


John  1  yblckl,  dminlstrator  of  the  Sstett  0f  lndyalawa 
yblckl,  Deceased,  filed  a  verified  petition  in  the  Probate  court 
of  Cook  county  against  Joseph  Kopterskl,  the  respondent.  The 
petition*  brought  under  section  81  of  the  dalnletratlon  act* 
alleges  that  the  administrator  Is  Informed  and  be  11  ere s  that  the 
respondent  is  withholding  from  him  certain  assets  (naming  them) 
and  "other  assets  not  definitely  known  to  petitioner  and  refuses 
to  deliver  the  same  to  petitioner,"  and  the  petitioner  pr^ys  that 
the  respondent  ho  oitod  into  court  "for  failure  to  turn  over  the 
foregoing  property  to  the  administrator  and  thr  t  ho  ho  required 
to  appear  upon  a  day  certain  that  ho  may  ho  subjected  to  an 
examination  under  oath  as  to  his  knowledge  of  the  foregoing  Items 
and  other  property  belonging  to  said  estate."  in  the  Probate  court 
the  cause  was  tried  by  the  court  and  there  was  a  finding  that  a 
"oertaln  promissory  note  executed  by  Kaslmlr  Ochronowlos  in  the 
sum  of  #5000.00  dated  July  16*  1925  which  Is  now  in  the  hands  of 
The  Foreman  National  Bank  of  Chicago  for  safe  keeping  under  order 
of  this  Court  *  *  *  is  the  property  of  said  Estate  and  said  •  e>  fl 
Bank  is  hereby  directed  to  deliver  said  note  to  said  John  yblckl, 
Admr."  The  respondent  prayed  an  appeal  to  the  Clroult  court,  whore 
the  cause  was  tried  de  novo  by  the  court  without  a  jury,  and  there 
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was  an  order  entered  whloh  contained  the  follow lag i 

"That  said  Joseph  Kopterekl  has  la  hit  possession  or 
has  converted  to  his  own  use  the  following  item*  of  personal 
property  whloh  belong  to  the  estate  of  *  ladyslawa  l  ybicxi, 
decerned,  and  to  whloh  ho*  said  Joseph  Kopterskl  has  no  right  or 
titlei 

One  fur  ooat  belonging  to  said  "ladyslawa  Uybicki. 
One  sot  of  sterling  silverware  of  the  Talus  of  |250*00» 
Money  collected  upon  one  interest  coupon  notes  in  the 
sun  of  #150*00  upon  a  certain  trust  deed  note  belonging 
ts  said  estate* 

This  oourt  further  finds  that  a  certain  trust  dsod  nets 
in  the  sum  of  #5000.00  with  interest  at  «.<  per  annua  payable  semi- 
annually, dated  July  16,  1925*  signed  by  Kasimlr  Ochrsnowlss 
and        Ochronswiost  his  wife,  payable  ts  the  order  of  thom- 
sslrss  and  by  them  endorsed  due  July  Id,  1925  aati  extended  ts  July 
Id,  1931*  together  with  an  extension  agrssmeat  dated  July  16*  1925, 
and  executed  by  ladyslawa  ybieki,  Kasimlr  Ochronowlss  and 

Ochronowioa,  his  wife,  and  four  interest  coupon  notes  In 
the  sum  sf  t 130 *0G  each  dated  July  16 ,  1923,  due  respect ively 
January  16,  1930,  July  16,  1930,  January  16*  1931  amd  July  16*  1931* 
and  a  certain  trust  deed  securing  all  of  said  a bore  described  antes 
and  all  other  documents  in  connection  with  said  trust  deed  and 
notes,  all  of  which  foregoing  documents  which  haws  been  heretofore 
Impounded  by  the  order  sf  the  Probate  Court  of  Cook  County,  on  or 
about  December  5i  1929*  with  the  foreman  Trust  ami  mvlngs  Bank* 
wore  and  are  ths  property  sf  the  estate  of  ladyslawa  yblckl* 
dessased*  and  that  said  Joseph  Kopterskl*  respondent  herein  has  no 
interest  in  such  documents  whatsoever* 

It  Is  therefore  ordered  sad  decreed  that  the  motion  sf 
ths  Appellant  to  dismiss  his  appeal  is  hereb  denied. 

It  Is  Therefore  Ordered*  Adjudged  and  Xwsrwed  By  This 
court  that  said  Joseph  Kopterskl  be,  and  he  is  hereby  directed  ts 
turn  over  and  deliver  to  John  Fybicki*  administrator  of  the  estate 
of  ladyslawa  > yblckl*  deeeassd*  upon  the  entry  of  this  order  the 
following  described  items  of  personal  property  belonging  to  said 
sstatsi 

One  fur  ooat  belonging  to  said  ladyslawa  Hyblckl* 
One  sot  of  sterling  silverware  of  ths  value  sf  $250*00* 
Money  collected  upon  one  interest  coupon  nets  in  the  sum 
sf  #150*00  upon  a  certain  trust  dsed  nets  bslonglng  ts 
said  estate* 

It  is  Further  Ordered*  d  judged  and  Screed  that  ths  follow- 
lag  described  personal  prspsrty  was  and  is  ths  property  of  the  estate 
of  * ladyslawa  i  ybioki*  deoeased*  and  that  the  said  Joseph  Kopterskl 
has  as  right*  title  or  interest  therein 1 

A  certain  trust  dsod  nsts  in  the  sum  sf  55000*00  with 

interest  at  €%  per  annum  payable  seal-annually*  dated 
July  16*  1925*  signed  by  Kasimlr  Ochronowioa  and 

Oohronowics*  hie  wife*  payable  to  the  order  of 
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themselves  aad  by  then  endoroed  due  July  16,  1928,  aad 
extended  to  July  16,  1931,   together  with  an  extension 
agreenent  d«t«d  July  16,  1928,  and  executed  by     ladyslscom 
Hyblokl,  Knoialr  Ochroaowlos  and  uehrouowios, 

hi  a  wife,  aad  four  interest  coupon  aataa  la  tha  sun  of 
♦180.00  erea  dated  July  Id*  1928,  duo  respectively  Jan. 
16,  1930,  July  18,  1930,  January  16,  1931  aad  July  16, 
1931,  and  a  certain  trust  doad  securing  all  of  said  above 
desoribod  aotos  aad  all  othor  documents  la  connection  with 
said   trust  dood  and  notes,  all  of  which  forage  lag  cooasnto 
which  hare  been  heretofore   impounded  by  tha  order  of  tha 
Probata  Court  of  Cook  County,  oa  or  about  i*eeaber  6,  1929, 
with  tha  l'or ea*u  Trust  aad  .-wrings  aaak  until  tha  further 
order  of  aald  Probata  Court, 

Aad  Xt  Is  Hereby  Ordered  that  aald  foreman  Trust  aad  Saviags 
Baak  bo  aad  It  is  hereby  directed  to  deliver  upon  the  eatry  of  thlo 
order  to  aald  John     ybieki.  Administrator  of  the  estate  of  aald 

ladyslswa  'ybieki,  deoeasod,  the  said  papers  aad  documents  so  Impounded 
with  said  Bank* 

It  la  Further  Ordered,  Adjudged  aad  lesreed  that  la  the  sweat 
snid  respondent,  Joseph  Kopterski,  falls  or  refuses  to  comply  with  the 
term*  of  this  order  within  tweaty  days  of  the  date  of  the  eatry  of  this 
order   that  ho  shall  bo  subjected   to  the  penalties  provided  by  law  ami 
la  accordance  with  the  statutes  of  this  State  la  such  ease  made  aad 
provided  •• 

In  his  brief,  filed  la  this  court,  the  respondent  raised 
aine  contentions,  but  upon  the  oral  argument  ha  abandoned  all  of 
them  sato  the  fourth  and  sixth*     The  fourth  contention  Is  thnt  -the 
court  erred  in  admitting  incompetent  evidence  on  behalf  of  petitioner,* 
aad  the  sixth,  that  Ma  Judgment  ag&last  the  clear  -eight  of  the  evidence 
will  bo  aot  aside.*     The  respondeat  aakeo  no  complaint  «e  to  the  order 
save  aa  it  beara  upoa  the  83,000  promissory  note.       The  petitioner's 
theory  of  faet  ao  to  the  note  amy  be  briefly  stated  as  follows.     That 
oa  July  16,  1926,  Xasimir  Ochroaowies  borrowed  £6,800  from  the  deoeaaod 
and  executed  therefor  four  principal  notes,  the  firat  three  la  the  sum 
of  $500  each  and  the  last  In  the  sum  of  $3,000,  all  of  the  notes  bo lag 
secured  by  a  trust  deed  oa  certain  real  estate  la     hiengot  thnt  the 
entire  £6,500  was  loaned  to  Oohroaowloa  by  the  deceased  out  of  funds 
belonging  to  horf     that  the  noteo  wore  deposited  la  her  safe  deposit 
box  at  the  real  estate  office  of  Steven  Is  Tyrakowakl  and  th  t  after 
her  deuta  the  respondent,  saw  susm  a  brother  of  the  deceased,  removed 
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the  $5*000  not*  and  certain  interest  notes   fro*  the  box*   nad  that 
the  respondent  has  no  Interest  of  any  kind  or  nature  in  the  loon  to 
Ochronosis*.     The  theory  of  fist  of   the  respondent*  as  stated   In  hio 
brief »  is*  "that  the  $5*000  nots  has  always  belonged   to  respondeat* 
the  deoeaood  baring  ad  ranee*?   only  $1*500  of  the  .*6,50r  loan  (this 
$1*500  beinc  represented  by  the  three  ;  500  notes)  and  the  other  55»005 
tiirlllf  bill  adranood  by  resound  *mt  out  of  his  own  fund  at  that  the  safe 
d spool t  box  In  Tyrakowokl  *  s  of floe  was  owned  by  both  respondent  and 
deoeaood*  aad  that  in  removing  the  y5*0G0  note  therefrom  after  her 
death*  he  «as  taking  his  own  property  from  his  own  box."      (Italics 
his.) 

-s  sill  first  consider  the  respondentia  contention  VI* 
via**  *A  judgment  against  the  clsar  weight  of  the  cvldcuoe  viU  bt 
sot  aside. n       Tho  respondent  tans  states  the  gist  of  his  argument 
in  sapport  of  thio  contention  i     ".^ttbstaatlully  the  only  eridenoo 
for  the  oetato  ie  that  of  Xaomsoa*  tho  attorney  witness*  that  tho 
respondent  admitted  Inferential^  that  the  estate  owned  this  #5*000 
note*     Against  this  there  io  the  eridenoo  of  tho  respondent  who 
testifies  that  the  note  was  his*  that  it  representee  a  loan  made  to 
Oohronowloa  with  hio  nvonoyi  and  who  explained  in  detail  how  ho  got 
the  money  to  macs  thio  loan    no  what  the  sources  of  his  income  were. 
as  |i  corroborated  by  -'chrfffioMfla  the  mfj  who  sign**:  *Hf  qn^ti**. 
Utalios  his.)       Thomson*  the  attomoy  for  tao  asaUalstrator*  tssti- 
f*w4*  inter  alia,   that  the  respondent  stated   to  hia*  after  acuuinio- 
t  rat  ion  papers  had  booa  taken  out*  tabs)  tho  55*000  note  was  part  of 
the  assets  of  the  estate*       Tho  redpeeWent*  in  his     rguaent*  assumes 
this  testimony  "was  tho  only  direct  evideuoc  tending  to  show  that  tho 

deceased's  estate  owned  thio  note*"  and  after  citing  Jonlnoa  y. 

Sardlcllo*  520  111.  IdM*  134,  aad  several  like  oases*  he  Insists 
that  the  testimony  of  Thomson  is  entitled  to  bat  little  weight* 
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sad  that  la  view  of  the  testimony  of  Oehrenowlex  and  the  respondent 
the  finding  of  the  trial  court  la  against  the  creator  * eight  of  the 
erldeuss  and  should  bo  set  soldo.  The  entire  argument  le  based  upon 
the  unwarranted  aaeuaptlon  that  the  testimony  of  Thome  on  le  the  only 
erldeneo  tending  to  show  that  the  C5,000  note  belonged  to  the  estate* 
The  testimony  of  Steven  3.  Tyrakowskl  proves  concluairely  that  the 
95*000  note  belonged  to  the  estate*  Tyrakowskl  Is  engaged  In  the 
mortgage  loan  and  Investment  business  and  knee  the  deceased  for  a 
number  of  years*  His  test  lawny  Is  to  the  following  effoott  In  June, 
1925*  the  deoeassd  cane  to  his  office  "and  said  she  was  going  to  make 
a  mortgage  and  canted  to  know  if  ««  could  prepare  the  papers  and 
negotiate  the  loan  for  her*  I  told  her  I  thought  wo  could*  so  she 
said  all  right*  she  wao  going  to  come  la  with  the  maker  of  the  loan 
shortly  and  she  did  come  la*  Mr*  Thompson  (attorney  for  petitioner)! 
<&•  That  eonversitlon  did  you  have  when  saw  swan  In?  The  Court t 
hen  did  she  come  la*  about?  A*   -owe  p.-.rt  of  1925,  June*  <;• 
Anybody  with  her?  A*  She  came  alone*  Kr.  Thompson t     q>  What  was 
the  o  nvernntlon?  A.  That  is  the  conversation.  *  *  *  Mr*  Thompson) 
Shen  w  s  the  next  conversation  yon  hud  with  her?  *  *  *  A*  The 
latter  part  of  June  or  the  early  p  rt  of  July.  1925.  when  she  come 
in*  •  *  *  vho  was  with  her,  if  anybody?  A*  Mr.  Oohroaowlos*  0.* 
Anybody  else?  A*  So*  sir*  Mr*  Thompson t  Vas  that  iasmir  Oshronswlss? 
A*  Tee*  sir*  Q«  ''-hat  conversation  did  you  have  with  him  st  that 
tins?  A*  Mrs.  Byblokl  had  Introduced  me  to  Mr*  Oohronowlos  and  told 
me  that  w-s  the  party  she  was  loaning  the  noney  to*  fta  I  told  him 
then  to  bring  his  abstract  over  and  guaranty  policy,  whatever  he  had 
and  wo  would  prepare  the  notes  and  have  him  sign  the  notes*  it  was 
a  building  loan.  ■  *  *  I  asked  art.  ^ybitki  just  about  the  anount 
of  the  mortgage  and  she  ssid  It  was  going  to  be  $6800  for  a  term  of 
three  years*  with  prepayments  of  #500  every  six  men the.  •  *  •  #9*000 
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for  three  yours.  Thore  were  four  notes  executed,  four  principal 
notes,  throe  for  9100*00  each  and  oao  for  99*000  and  tho  * 900.00 
notes  were  prepayments  of  six  months.  ■  *  I   Ho  (Oehronovles) 
wasn't  to  receive  tho  money  -  tho  statement  by  tho  oentr  ctor  who 
was  erecting  hit  building  was  to  ho  nude  and  from  his  statement 
tho  aooosoary  waivers  for  labor  and  material  wort  to  ho  made  and  on 
tho  sworn  statements  the  bank  oao  to  pay  sane  on  the  order  of  Mr* 
chreneeloa.  \»    At  any  of  these  eonrer sat ions  was  Joseph  Kepterekl 
there?  A,  No*  sir.  |e  *as  anything  said  about  Joseph  Kepterekl 
hawing  any  interest  in  this  loan?  A*  Ho*  oir."  The  witness  further 
tostlf led  that  In  hie  business  ho  had  safety  deposit  wanlts  and  that 
tho  respondent  had  a  box  therein  and  the  dee  cased  was  anxious  to 
eecure  one  but  there  was  none  available  I  that  in  January  or  the  first 
part  of  February,  193d,  the  respondent  was  delinquent  for  the  rental 
of  his  box  and  the  witness  then  transferred  that  box  to  the  deceased} 
that  the  respondent  still  had  the  right  of  aoeeos  to  that  box  because 
his  nana  was  on  It f  that  when  the  deceased  died  in  haroh,  1989,  the 
respondent  came  to  the  pi  ce  of  business  of  the  witness  and  told  hln 
that  the  respondent's  sister  had  passed  away  and  asked  "to  bo  admitted 
to  the  bexf*  that  the  witness  told  him  that  he  would  not  allow  him 
aeeess  to  the  box  until  the  lnheritanoo  tax  department  gare  a  clear- 
anoo,  and  tho  respondent  asked  him  If  it  was  necessary  to  get  that 
eler< ranee  before  the  witaess  would  admit  him  to  the  box*  that  the 
witneeo  wao  preeent  during  the  examination  of  the  box  by  the  off lolalo 
of  the  lnheritanoo  tax  department |  that  there  was  found,  among  other 
things,  in  the  box,  tho  Oehronowloa  note  for  $9,000 |  that  as  soon  ao 
the  box  was  released  by  the  lnheritanoo  tax  department  the  respondent 
obtained  access  to  the  box*  The  witness  further  testified  that  ho 
oaw  oehronowios  pay  eaoh  of  the  1500  notes,  in  his  off loo,  to  tho 
deceased!  that  the  respondent  was  not  present  on  any  of  theoe 
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occasions!  that  the  respondent  never  told  him  that  he  had  say 
interest  la  the  note  nor  did  Cehrenevlex  ever  make  any  str.  tenant 
indie  ting  thr.t  he  understood  thnt  the  respondeat  had  any  interest 
In  tht  notes »  nor  did  the  deceased  erer  naks  say  statement  to  him 
to  the  of foot  that  the  respondent  hud  any  lntereot  In  the  notes | 
that  In  July*  1928,  ochroaowloa  wao  unable  to  pay  the  #8.000  note 
and  the  doooaoed  told  the  witness  that  oho  had  agreed  with  chronewios 
to  extend  it  and  she  wished  the  witness  to  prepare  the  necessary 
extension  papers*  which  ho  did?  that  all  of  the  lntereot  psymenta 
were  paid  by  Ochronowlo*  to  the  deoeaoed  In  his  of floe  and  the 
respondeat  wao  never  present  on  any  of  thu  oooaslono  to  which  the 
witness  had  testified f  that  at  the  tiao  the  loo*  wao  ande  the  deceased 
handed  the  ?6#5O0  to  the  wltaeos  and  the  latter  gave  her  the  notes! 
th;:t  shortly  after  the  respondent  obtained  access  to  the  box  ho  cane 
to  the  vltness  aad  asked  him  if  he  know  that  the  #»*000  note  that 
wao  In  the  box  belonged  to  him*  to  which  the  wltneso  anowered  that  ho 
did  not  know  any  saoh  thing |  that  the  respondeat  thereupon  oald  "It 
night  hare  belonged  to  him*  that  1  (Tyrakowski)  didn't  know  thnt 
n  brother  aad  sister  any  oarry  en  a  business  deal  other  people 
don't  kno*  about |*  that  thereupon  the  witneoo  said  that  If  the 
respondent  wao  the  owner  of  the  note  It  wao  "too  bad*  he  did  not 
sake  a  clain  for  It  when  the  inner itanee  tax  department  official 
examined  the  boa* 

The  extension  agreement  wao  for  throe  years  and  wan  executed 
In  July*  1926*  and  was  signed  by  the  deceased ,  c  chronewios*  aad  his 
wife*  It  reel too  that  wiadyelawa  i  ybicki  lo  the  legal  holder  aad 
owner  of  thio  note,  etc.,  and  that  the  Oohronowioseo  deolred  to  have 
the  note  extended*  etc.   *o  have  carefully  examined  the  testimony 
of  the  respondeat  la  reepeot  to  hie  alleged  ownership  of  the  note 
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and  we  are  satisfied  that  the  trial  court  was  fully  justified  la 
refusing  to  believe  his  testimony.  It  la  a  olrcunstaaoo  arssnnpt 
with  forto  that  tJtt  attorney  who  tried  tho  case  for  tho  respondeat, 
at  the  oontlmslon  of  the  evidence,  otatod  to  the  aourt  that  ho 

would  not  an*  tho  oourt  to  bell ere  anything  that  the  re soon deaf 
had  stated  In  reference  to  tho  a  easts  of  the  cststc.    It  lo  true 
that  Ochroaowics,  a  saloon-keeper  and  friend  of  tho  respondeat, 
toot  if  led  th»t  the  deceased  told  hin  that  v 1,500  of  tho  loan  belonged 
to  her  and  that  tho  remaining  $5,000  belongec  to  nor  brother,  tho 
respondent*  But  the  acta  of  Ochronowios,  even  according  to  his  ova 
testimony*  prove  conclusively  that  during  the  lifetime  of  tho  de- 
ceased ho  treated  her  as  the  solo  owner  of  all  tho  notes  connected 
with  tho  loan.  Uoreever,  John  ybicki,  tho  administrator  of  tho 
estate,  and  Pearl  T ybieki,  his  daughters  testified  that  after  tho 
death  of  tho  deceased  Oohroaowios  stated  to  thee,  that  ho  owed  tho 
$5,000  note  to  the  deceased.  Moreover,  the  testimony  of  Tyrakevskl 
clearly  proves  that  Gehrenowios,  during  the  lifetime  of  tho  deceased, 
always  recognised  her  as  tho  sole  owner  of  the  note*  Tho  trial  court 
was  fully  justified  in  believing  that  Ochronowios  conspired  with  tho 
respondent  to  defraud  the  estate  and  that  in  the  event  that  the 
respondent  should  be  found  to  be  tho  owner  of  the  note  Ochronowios 
would  profit  substantially  thereby,  at  the  expense  of  the  two  child* 
ren.   The  deceased  trusted  Tyrakowokl  and  had  him  arrange  all  tho 
details  of  her  business  affairs,  and  if  tho  respondent  had  say 
Interest  in  tho  $5,000  note  it  is  strange.  Indeed, that  she  did  not 
make  that  foot  kaowa  to  him*  Tho  respondeat  first  assorted  his 
claim  of  ownership  of  the  note  after  the  death  of  Mrs.  ybicki  ana 
after  ho  had  abstracted  tho  note  from  her  box* 

s  to  the  contention  that  the  court  erred  in  admitting 
incompetent  evidence  on  behalf  of  tho  petitioner,  the  evidence  la 
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itUeatlea  may  be  briefly  stated  as  fellows i     Thomson*   the  attorney 
for  the  estate*  testified   that  the  respondent  came  to  his  sfflcs 
and  presented  to  him  o  note  for  $1*000,  purporting  to  nave  boon 
signed  by  the  deoeaood  and  payable  to  one  Stanley    .roolevskl|  and 
also  too  other  notes*  both  purport lag  to  hare  boon  signed  by  the 
deceased,  aad  payable  to  the  respondent*  one  in  the  ana  of  42*o00 
and  the  other  in  the  sua  of  *3,o00f     that  the  respondent  oald  "he 
had  all  these  eases  in  his  control  and  would  eettle  them  for  #7»000  • 
he  to  keep  the  $S*000  ooaronowlos  note,  $0,000  and  me  to  pay  him 
♦2*000  oat  of  whieh  he  would  pay  ae  back  $eOC|"  that  hie  father  had 
a  elala  against  the  estate  for  *l9oOO  and  that  he  would  giro  his 
father  vtOO  In  settlement  of  the  claim  and    send  him  book  to     uropoi 
that  -roblewskl  would  take  eloo  for  his  $1*000  note*     Milton  Cohen 
testified   that  he  was  the   attorney  for  the  respondent  in  February* 
1930,  and  that  the  re spend eat  left  with  him  the  three  notes  about 
which  Thomson  testified  aad  that  the  wltaeoo  presentee   them  for 
collection  to  the  attorney  for  the  administrator*     Howard  A*  . ounds* 
a  handwriting  expert*  testified  that  what  purported  to  be  the  sig- 
natures of  the  deceased  to  the  three  notes  wsre  forgeries.      »e  may 
add*  at  this  point*  that  ttr*  Hounds  examined   the  notes  aad  rendered 
his  opinion  in  respect  to  the  same  .it  the  request  of  ar«   -ehen  aad 
Mr*  Thomson*  who  each  paid  one-half  of  his  bill*     The  respondeat 
contends  that  the  Introduction  of  the  aforesaid  erldenoe  sf  Thomson* 
ohen  and  rounds  "raised  an  lesue  collateral  to  th  t  under  inveetigatlen 
here*  and  that  it  should  have  been  excluded."     It  Is  a  sufficient  answer 
to  this  content ioa  to  say  that  all  of  the  aforesaid   evidence  of 
Thomson*  Cohen  and  rounds  w&s  admitted  without  objection  by  the 
respondent  •     The  fiist  object  ioa  aade  by  him  to  evidence  bearing 
upon  the  thr*e  notes  wao  when  the  petitioner*  after   the  throe  wit* 
aeosoo  aui  given  the  aforesaid  testimony*  offered  them  la  evidence* 
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Then*  for  the  first  time*  the  respondent  raised  the  objection 
thai   the  notee  were  incompetent  Mid    immaterial*  but  the   specific 
objection  bow  Miittf  that   r.uoh  evident*  raised  a  collateral  issue 
was  not  urged.     At  the  time  tfc*  notes  were  sf feres  the  entire 
history  in  reopect  to  them  was  before  the   court*  and   the  mere 
Introduction  of  the  rotes  Aid  not  add  any-hlng  new  to  the  testimony* 
Moreover*  ws  arc  not  prepared  to  hold  that  the   introouotlon  of  the 
evidence*  even  if  it  bed  been  objected   to*  would  constitute  error* 
for  the  reason  that  it  dearly  eppears  that  the  respondeat  was 
engaged   in  a  general  scheme  to  defraud   the  estate*  and   that  his  claim 
of  ownership  of  the  $5*000  note  was  but  a  port  of  the  scheme*     How- 
ever* we  do  not  deem  it  necessary  to  pass  upon  the  question  es  ts 
whether  the  evidence  beaming  upon  the  notes  woulu  have  been  competent 
had  objection  been  made  to  the  some* 

Mrs.  Pyblcki  had  just  died  whom  the  respondent  appeared 
at  her  apartment*  ransacked  the  asms*  and  toak  away  uoney  and 
personal  property  belonging  to  her*     He  then  petitioned   the  Probate 
court  to  be  appointed  administrator  of  the  estate*  but  the  petit  lea 
was  denied*     He  next  appeared  as  ■  witness  for  Tanlels*  against 
whom  the  estate  held  twe  $9*000  notes*  secured  by  a  trust  deed*  and 
it  would  appear  from  the  record  that  It  wrs  through  his  teet loony 
that     anlels  was  able  to  defeat  the  claim  of  the  estate  gi   to  one 
of  the  twe  notes*     He  next  claimed  to  be  the  owner  of  twe  of  the 
three  forged  notes*  and  he  turned  over  to   attorney  Cohen  the  three 
notes  for  collect lorn  against  the  estate.     That  these  notes  were 
forged  is  not  disputed*     In  fact*  bis  counsel*  during  the  trial* 
admitted  that  they  were  forged*     luring  th;  cross-examination  of  the 
reoeendentt  he  was  driven  to  the  position  wh-?re  he  denied  that  he 
employed  Kr*  Cohen  ns  e  lawyer  or  that  ho  over  turned  over  any  of  **• 
forged  notes  to  him  for  collection.     One  of  the  forged  notes  was 
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made  payahle  to  Ota/iley    'reblevofcl*  a  friend  end  roe*  state  of 
the  respondent.     Upon  the  creen-ejttjslnatleu  of  the  respondent  ha 
admitted   thnt  In  hia  tcstlnoay  in  th*  /anlela  oaae  ho  atated 
thr.t  ha  hid  no  claims  again at  the  estate* 

If  the  olalm  of  the  respondent  ware  allowed*  no  estate 
would  ho  safe  froai  dlahonoat  clalsanto*     The  attorney  for  the 
respondent*  at  the  conclusion  of  nil  the  sridenoe*  waa  apparently 
ao  increased  with  the  dlahonesty  of  the  laatant  olalm  thnt  ho 
■ado  a  notion  to  d teniae  the  respond cut*  a  appeal  from  the  ?rohate 
court  order*     (See  the  order  entorcd  by  the  Circuit  court ,  which 
le  heretofore  cited   in  this  opinion*)     The  notion  to  dlanlas 
waa  denied  h/  the  court  for  the  res  eon  thr  t  the  order  entered  by 
the  Probate  court  applied  only  to  the  |8,000  nets,  umereae  the 
order  entered  by  the  Cirouit  court  appliee  alao  to  other  property* 

Tho  judgment  of  th»  Circuit  court  of  Cook  county  should 
he  and  it  la  affirm*** 

MMMHh 

3rldley*  1>*  J**  and  Kerner*  J**  concur* 


1 1 
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Tills  was  an  aotioc  la  trespass*     There  was  a  trial 
before  the  court,  with  a  Jury*  and  a  word  lot  returned   finding 
the  defendant  guilty  sad  assessing  the  plaintiffs'  daaages  at 
the  sua  ef  $d,0O0*       Judgment  was  entered  upen  the  rerdlet  and 
the  defendant  has  appealed* 

The  declaration  consisted  of  three  counts  hut  the  first 
was  di aniseed  by  the  plaintiffs*     The  seeond  count  alleges  that 
on  Kay  12*  1930,  the  defendant,  with  feree  and  eras*  etc**  wilfully* 
wantonly  and  maliciously  broke  and  entered  a  certain  office  and 
business  of  the  plaintiffs  situated  at  "1325-1327-1329  Burnhea 
Building,  ICO  North  LaSalle  street,  Chicago,  Cook  County,   Illinois, 
and  then  and  there  willfully,  wantonly  and  maliciously  changed  the 
leeks  on  all  of  the  doors  entering  said  office,  so  that  plaintiffs 
could  net  re-enter  therein,  and  also  at  the  time  aforesaid,  on 
to-wltt  the  12th  day  cf  hay,  as  Be  1990,  with  force  and  eras,  etc*, 
willfully,  wantonly  and  mallolcusly  seised,  took  and  detained  direr c 
goods  and  chattels*  tc-wltt  personal  property  consisting  of  fur- 
niture* furnishings,  carpeting,  books,  bookcaeco,  chairs,  records, 
decks*  files,  typewriters,  bookc  of  account,  and  all  other  property 
cf  plaint if fo  including  property  belonging  to  the   vpartsMut  House 
and  Hotel  association,   Inc*,  an  Illinois  corporation,  with  capital 
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■took  of  $8,000,  whlofa  is  owned  by  tho  plaintiff ■  heroin,  including 
all  onto,  right,  and  advertising  contracts  belonging  to  said 
Apartment  Houoe  &  Hotel  -ssoolatlon,  and  all  other  property,  of 
whatever  kind  and  description,  belonging  to  said  plaintiffs  and 
which  were  In  any  way  connected  with  the  said  seeolntien  and  oald 
law  business,  eald  personal  property  and  business,  as  aforesaid, 
being  In  said  office  and  being  of  the  value  of  112,500,  and  that 
the  defendant  with  force  and  arsis,  willfully,  wantonly  and  aalleiouo- 
ly  took  and  detained  the  same  and  converted  then  and  disposed  of  the 
saae  thereof  tc  his  own  use*  *  *  *  by  scans  of  which  several  prealscs 
the  plaintiffs  have  been  deprived  of  their  property,  office  and 
business  and  the  possession  cf  saae,  and  also  the  plaintiffs  have 
and  are  now  prevented  from  transacting  therein  their  lawful  and 
necessary  affairs  and  business,  and  other  wrongs  to  the  plaintiffs 
*  *  *  to  the  damage  of  the  plaintiffs  in  the  sun  of  £50,000  ••  The 
third  count  alleges  that  on  Hay  12*  1930,  the  defendant  "with  fsroe 
and  arms,  etc*,  broke  and  entered  a  certain  office  end  business  of 
the  plaintiffs,  (here  follows  a  description  of  the  some)  and  them 
and  there  expelled  and  amoved  the  plaintiffs  from  the  pessessien, 
use,  occupation  and  enjoyment  of  the  last  named  off lee  and  business, 
and  kept  and  continued  them  so  expelled  and  amoved  for  a  long  space 
of  time,  to-wit»  from  thence  hitherto,  whereby  the  plaintiff a  all 
this  time  have  lost  and  were  deprived  of  the  use  and  benefit  of 
their  last  mentioned  of  ice  and  business,  and  that  by  reason  of  tho 
sold  willful,  wanton  and  malicious  act  of  the  defendant,  the  said 
business  end  office  has  been  wholly  destrsysd  and  Is  of  no  value 
to  the  plaint  Iff  o|  end  other  wrongs  to  the  plaintiffs  *  »  »  to 
the  damage  of  the  plaint if fo  in  the  sum  of  *5O,000,  ■  •  »»* 

The  defendant  filed  a  plea  of  not  guilty  and  aloo  two 
special  pleas*  The  first  special  pJbsn  lo  s  plea  of  son  assault 
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The  eeoond  alleges  'that  the  plaintiff  ought  not  to 
hart  hi a  aforesaid  action  against  him*"   "because  he  says*  that 
on,  to-wltt  the  12th  day  of  May,  A*   I •  1950,  he  admits  entering 
into  possession  of  the  premises  known  as  1325-27-29  iiumham 
Building*  hut  denies  that  sueh  entry  was  unlawful*  and  denies  that 
he  unlawfully  took  and  detained  direr •  goods  and  chattels*  to-wltt 
personal  property  consisting  of  furniture*  furnishings*  earpeting* 
books*  chairs*  records*  desks*  files,  typewriters*  etc.,  but  alleges 
that  on  the  aforementioned  date*  the  property  described  in  the 
plaintiffs'  declaration  did  not  belong  to  the  plaintiffs  but  was  the 
property  of  the  defendant  and  the    partment  Houee  and  Hotel 

asoeiatlon*  a  oorporatlon*  and  this  the  defendant  is  rsady  to 
verify!  wherefore  he  prays  judgment  if  the  plaintiffs  ought  to  hare 
their  aforesaid  action  against  him*  etc-     The  plaintiffs  filed 
replications  to  the  three  pleas* 

The  plaintiffs  and  the  defendant  were  attorneys  at  law. 
On  Horember  21*  1929*  they  entered  into  the  following  agreement i 


•This  agreement  entered  into  by  and  between  i  avid  Lipman, 
hereinafter  designated  as  first  party  and     rthur  V.  Gsebel  and 
Edward     chats,  hereinafter  designated  as  second  party*  all  of  the 
City  of  Chicago*  cook  County*  Illinois | 

vma&sxTHt 

VHXRKaS*  first  party  has  agreed  to  sell  and  deliver  unto 
the  second  party  his  law  business,  accounts  reeeirable*  ohoses  in 
notion*  divers  items  sf  personal  property  and  other  goods  and 
chattels  as  hereinafter  enumerated*  and 

VHmWaH,  second  party  has  agreed  to  purchase  the  same  at 
the  price  and  upon  the  terms  as  herein  stated* 


VOV  TXHUEKAE*  for  One  ($1*00)  Dollar  and  other  goods  ami 

valuable  considerations*  the  receipt  whereof  is  hereby  acknowledged 
by  ouch  of  the  parties  hereto*  one  unto  the  other*  and  sf  the 
performance  of  the  covenants  and  conditions  hereinafter  sot  forth* 
and  ths  mutual  execution  of  these  presents*  it  is  hsreby  agreed  i 

1*  First  party  does  hereby  agree  to  and  does  hereby  sell* 
transfer  and  convey  unto  second  party*  at  the  pries  of  #12 #500 .00* 
all  of  the  following i 

A*  Capital  stook  issued  and  outstanding  of  the  sharss 
of  ths  Apartment  Houee  and  Hotel  Association*  Inc.*  an 
Illinois  Corporation  amounting  to  $5000.00. 


....5    A|q     M0M     "'     :..;,U;-;1:-.     '■    v     Jc'J        •,:•;     •..■..-     ?.     o=-     ,     &-•;': 

**«M  «r$m  «rf  *»■»*«#*   satin  *a 

&ul*  ««*C3fe  Una  tIirV  *»*  Jutf  «i;al;-. 

**iw-tti  *al»4<*«(to  aac  «&*•$  »**  •  ■•'*  &«e  ate*#  \X£aft 
4 1*1  #««?«•  taaflrirtaia-iMi  trarlii 

»»lk»IXe  4v«r  «.o$©  9a?9*t'i« ■•:•.;-  I  ,sfeao»3t  ««lJUMfli  «9Jte©«" 

ajM  tm    twi  nYk  .•■■-'•    >,  MM  tl  pfcJW  iMi  Nil    mUtatMlnrnk  'ttlltml  u.., 

^ftfMni   *i   fwftmte*  #Jt£  aid'    boa   ,»C  MNftA 

♦iranX  fo  a^asc  Mr  ta»fe«9t9fc  *jj<  bars  ■• 

jt«a«rt9tf  AMU  "'.;  'sacwsj*  aJL' 

beta  £* 


■ 
■ 

an*  la  tei> 


•«£Ui-  to  wsi*». 


:■-.     '    ■        <>.  '     ' 


-  .;• 


eexafbi  «iM  to  yrlag«^ 


Am  « 


. 


II*  Property  of  cald  association  consisting  of  furniture, 
furni Things*  carpeting,  books,  Loukc  :>.ses*  chairs*  record*, 
desks*  files*  typewriters  a^id  all  other  property  belonging 
to  said  r.saoci  tion*  inducing  all  cuts*  rights  and 
advertising  contra ets  inuring  to  »he  partment  iouae  and 
Hotel  Guide*  and  membership  applications  and  accounts 
reoeiv&ble  of  said  partment  liouse  and  Hotel  ea  oiatlon* 
except  adrertising  accounts  receivable* 

C.  Aeeignmeat  of  lease  to  suite  of  off  lees  3c.  1320* 
1327*1329  Burnham  Building*  160  x.  La.  alio  street. 

£*  Law  business  of  said  first  party*  including  outstanding 
fees  on  pending  business*  excluding  however*  all  accounts 
receivable  for  fork  heretofore  completed*  a  copy  of  which 
is  hereto  attached  marked  cbedule  A*  and  eases  or  elaias 
in  which  first  party  has  an  interest  as  plaintiff  or 
defendant* 

S*  Light  to  share  to  the  extent  of  fifty  percent  of  the 
not  profits  in  i.ooa  and  Apartment  i  eglstry*  if*  as  aad 
when  the  sane  amy  bo  organised*  and  operated  by  said 
first  party* 

7*   11  other  property  of  whatever  kind  and  description 
belonging  to  said  partment  House  and  Hotel  asoolntion 
and  said  Lavid  Lipoma,  iaoident  to  or  in  any  way  connected 
with  the  business  of  said  association  and  said  law 
business* 


2«   econti  party  shall  pay  unto  first  party  the  sua  of 
$1000*00*  as  earnest  money*  upon  the  execution  hereof*  the  reeeipt 
whereof  is  hereby  acknowledged  and  the  balance  of  C 11*500 .00  as 
follows! 

1*  1919 
1*  1930 
1*  1930 
1*  1 
1*  1931 
1*  1931 
1*  1931 
1*  1931 
1*  1932 
1*  1932 
1*  1932 
1*  1932 
1*  1933 
1*  1933 
1*  1933 
1*  1933 
1*  1934 

3*  The  foregoing  Indebtedness  shall  be  evidenced  by  six- 
teen principal  promissory  notes  in  the  respect  ire  amounts  anu  duo 
dates  as  herein  prorlded*  with  interest  at  t%   per  annum*  after 
maturity  of  each  of  said  notes  I   and  it  is  expressly  agreed  by  the 
party  of  the  first  part  that  the  said  notes  shall  not  bo  negotiated 
nor  discounted*  but  shall  bo  hold  by  first  party  until  the  maturity 
of  the  notes  bearing  date  of  February  let*  1934*  and  first  party 
further  agrees  not  to  sue  upon*  or  prosecute  any  suit  at  law  or  in 
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equity,  upon  default  la  payment  of  any  of  said  notes  conditions, 
us  aforesaid,  until  default   la  payment  of  note  duo  and  payable  on 
February  lot,  1934 1     provided  however,  that  In  the  event  aeoond 
party  shall  n.t  pay  said  notos  on  the  respcotlve  cvtcs  of  maturity, 
first  party  shall  hare  the  right  and  second  party  expressly  gives 
flrot  party  the  right  to  eater  the  premises,  by  his  ogeats  or 
attorneys,  and  to  examine  all  bosks,  lodgers  and  other  records  in 
the  possession  of  second  party  In  vhloh  aay  ox  all  accounts  reeelved 
or  reoelTahle,  or  moneys  had  and  received  toy  said  second  party,  toy 
or  through  the  memtoerohipo  in  the  Apartment  House  aad  Hotel     savc**- 
ation,  or  from  the  las  practise  of  oeoond  party  are  recorded,  aad  if 
from  suoh  inspection  and  audit  of  said  records,  it  appears  that  the 
gross  monthly  income  from  all  sources  exceeds  the  emu  si*  f650*oo, 
then  in  that  event  first  party  shall  hare  the  right  to  receive 
forthwith  the  amounts  in  e  .cese  of  the  sum  of  $650,00  for  aay 
calendar  month  aforesaid  and   shall  also  have  the  right  to  sue  at 
lav  or  ia  equity  and  prosecute  suoh  suit  or  suits  to  judgment)  and 
provided  further  that  notwithstanding  anything  to  the  contrary 
appearing  herein,  second  party  sh  11  at  no  time  too  exsussd  from 
aaklng  payment  of  not  less  than  one-fourth  of  the  amount  of  the 
respective  notes,  as  the  same  become  cue  from  time  to  time,  the 
balance,  if  any,  to  become  due  and  payable,  ouaulat ively ,  on  or 
toefsre  February  1,  1954* 

4*     It  Is  further  mutually  understood   that  la  the  event 
the  overhead  expense  of  operating  the  said  business ,  herein  sold 
and  transferred  toy  first  party  to  second  party  after  deducting 
certala  lucerne  and  rentals  received  from  oub-tcntntc  occupying 
offices  in   said  suits  shall  toe  fixed  at  the  sum  of  $400 .Go  sad  If 
said  amount  so  fixed   shall  toe  reduced,  that  is  to  sr.y,   shall  be 
less  than  *400,co  for  any  calender  month,  then  the  ai oremcat ieaed 
sum  of  MtveOt  shall  likewise  be  reduced  ia  the   same  amount  and 
in  proportion  thereto* 

5.  The  provisions  directly  above,  being  Paragraphs  three 
aad  four  thereof,  are  further  conditioned  upon,  aad  sub J est  to  the 
payment  toy  oeoond  party  of  all  running  expenses  incident  to  the 
operatloa  of  said  business  not  no re  than  Ten  days  after  the  same 
become  due,   including  suoh  items  of  expense  as  rent,  cost  of  pub- 
lishing aad  distributing  of  Apartment  Heuee  and  Hotel  Cuide,  salaries, 
tele pa one  sad  aay  and  all  expenses  necessary  or  incident  to  the 
operatloa  of  said  business* 

«.     First  party  shall  rests  in  In  said  off  iocs  and  direst 
the  work  of  said  business  and  instruct  the  said  second  party  la  aad 
about  the  duties  appertaining  thereto,  and  the  conduct  thereof  for 
a  period  of  not  less  than  thirty  days,  for  which  the  eald  first 
party  shall  too  compensated   to  the  extent  of  seventy-five  percent  sf 
the  net   ineome  accruing  durlag  said  period  remaining  after  deduction 
of  rent,  salaries  and  operating  expenses. 

7*     I  ooond  party  shalJ    further  agree  to  publish  Apartment 
House  and   Hotel  Guide  bi-monthly,  and    to  distribute  the   earns  among 
members  of  the     pnrtment  Bouse  and  Hotel     ssoeiatioa,  as  part  of  the 
contract  of  membership  betweoa  said  members  aad  said  association,  aad 
ts  also  emrry  out  aad  perform  said  contract  of  msmbsrshlp  ia  all 
other  respects  *ith  each  aad  every  member  of  said  aseoolatlott  durlag 
the  period  covered  toy  the  membership  of  suoh  members  as  appeare  from 
the  records  of  said  association,  aad  to  kssp  aad  maiataia  the  member- 
ship lists,  prospect  files  and  other  records  constantly  up  to  date* 
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6*  Jceond  parly  shall  and  does  hereby  also  agree  to 
prosecute  with  deepateh  all  of  tue  buelnoaw  relating  to  the  clients 
of  said  first  party*  whether  now  ponding  or  which  may  subsequently 
bo  handled  by  said  second  part/*  and  said  first  party  shall  incident 
to  the  proper  handling  of  said  natters  explain  the  contents  of  f lleo 
in  said  offiee  as  the  ssjm  nay  bo  requested  by  said  second  party* 
and  further  to  aid  said  second  party  in  srery  way  possible  upon  any 
natter  appertaining  to  the  buolnoos  of  said  clients I  that  upon  all 
pending  legal  natters  and  for  n  period  of  six  month*  from  December 


1st*  1989*  the  letter  heads  of  said  first  party  and  his  nans  shall 
bo  used  in  the  conduct  of  all  lav  business I  whether  ponding  in  the 
courts  or  otherwise*  and  thereafter  substitution  of  the  second  party 
for  the  first  party  as  attorneys  and  solicitors  shall  be cone  effective* 


9*  rirst  party  shall  by  his  power  of  attorney  duly 
execute  confer  upon  second  party  the  power  and  authority  to  reoelTO 
and  endorse  all  cheeks  made  payable  to  first  party  paid  on  account 
of  outstanding  fees  due  en  pending  and  new  law  business!  and  in  the 
event  of  receipt  by  second  party  of  any  moneys  due  first  party  as 
set  out  in  Schedule  A  and  other  remittances  in  which  first  party 
nay  haws  an  interest*  particularly  excluding  however  balance  of  foes 
due  on  pending  and  now  law  business*  said  second  party  shall  turn 
over  and  deliver  such  remittances  to  first  party* 

10*  Said  first  party  shall  aid  second  party  in  the 
publication  of  said  magazine  by  submission  of  articles  suitable 
for  the  use  thereof  by  such  publication  for  the  period  of  one  year 
fron  December  1st*  1929*  and  that  any  announcements  in  said  magazine 
with  reference  to  the  change  of  the  position  held  by  said  first 
party*  as  general  counsel  of  said  association  shall  first  bo 
approved  by  a  id  first  party*  and  it  is  further  understood  that 
second  party  shall  perform  no  aot  by  reason  whereof  the  name  of 
firot  party  shall  be  removed  from  the  bulletin  board  in  the  lobby 
of  said  building  and  upon  the  doors  of  said  suite  of  offices  until 
the  unpaid  balance  has  been  reduced  to  twenty-f ivo  percent  thereof* 
and  in  any  event  shall  continue  to  remain  thereon  without  any 
change  for  not  loss  than  one  year  from  December  1st*  1949* 

11*  This  agreement  and  any  Interest  in  and  to  said 
property  of  said  association  and  said  first  party  shall  not  be 
assigned*  sold*  bartered*  pledged*  transferred*  exchanged*  or  in 
any  way  disposed  of  without  the  written  consent  and  approval  of 
said  first  party*  so  long  as  the  unpaid  balance  exceeds  twenty 
fire  percent  thereof* 

12.   aid  first  party  doeo  hereby  covenant  not  to  enter 
into  any  buslnsso  that  nay  be  regarded  as  competitive  to  the 
buolnsss  conducted  by  said  association  for  a  period  of  five  years 
and  aot  to  engage  in  the  practice  ef  law  in  the  city  of  Chicago* 
for  the  period  of  three  years  from  the  date  hereof*  except  in  the 
Federal  Courts  and  eases  where  said  first  party  is  plaintiff  or 
defendant*  nor  to  make  use  of  the  files  or  records  of  oaid 
association  or  said  law  business*  that  shall  or  may  in  any  way 
interfere  with  the  proper  oonduct  of  the  said  business*  or  effect 
the  profits  thereof* 


13*  To  secure  the  payment  of  the  foregoing  balance  dun 
under  the  terms  thereof,  it  is  hereby  agreed  that  the  said  shares 
sf  the  capital  stock  of  said  asssolatlon*  lease  to  said  offices 
and  documents  of  title  appertaining  te  all  of  the  property  herein 
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transferred,  eeld  una   dellwered  shall  be  depoeited  la  •••row  with 
the  directions  to  sueh  ceerewee  to  deliver  the  sumo  over  onto 
■oooad  party  upon  the  payment  of  said  purchase  prloe,  or  in  too 
event  or  default  of  the  torso  hereof*  then  upon  nob loo  by  firet 
party *  specifying  euoh  default #  en id  eserowee  shall  turn  oror  and 
delirer  the  oaae  to  oaid  first  party*  or  nlo  agent. 

IV  SITHK33  VUBXOV  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  21st  day  of  November,   .  -  .  1920. 

U»VIJ>  UJMAM (8JVAL) 

(Mali  ft  tmWtk  I  ^^  ^ 

fWTlOT  2CJUXZ (SXAl)w 

It  was  dojfldB  conceded  during  the  trial  that  clause  13  of 
tho  agreement  was  waived  by  the  parties*     It  was  also  ooneedod  that 
the  plaintiffs  paid  $1,000  as  earnest  money  and  the  first  payment  of 
♦2*500*  and  thr.t  they  wont  Into  possession  of  the  premises  on 

eoember  5*  1929*  and  remained  in  posses  a  ion  until  nay  12*  1930* 
The  evidence  for  tho  plaintiffs shows  that  on  Monday  morning*  hay  12* 
1930,  the  defendant*  accompanied  by  one    vpplebates*  entered  tho 
premises f  that  a  few  minutes  later  tho  plaintiff  Ooebel  entered 
and  the  defendant  stated  to  him*   "I  have  taken  possession  of  this 
placer  that  Ooebel  then  said*  -By  what  authority,-   and  ho  thorn 
started   to  walk  into  his  prlvato  office*     Ooebel  testified t     "I 
walked  toward  tho  open  doer  whore  Mr.  Lipman  wns  standing*  to  go 
through  that  door*  and  Mr*  Lipman  had  his  arm  stretched  straight 
out  from  his  shoulder*  resting  against  the  side  of  tho  door,  that 
is*  the  opening  of  the  door*  and  ho  blocked  my  passageway,  and  tko 
next  -  as  I  arrived  directly  in  front  of  him*  1  suddenly  found 
somebody  on  my  baoki  and  wksn  1  turned  around*  1  found  myself  in  a 
struggle  with  the  same  man  that  wao  sitting  in  that  chair  in  tko 
reception  room*  and  both  ho  and  itr.  Lipman  aosaulted  mo.  *  *  *     They 
both  struck  mo  wltk  their  fists*       fter  I  had  untangled  myself  fras 
the  two  of  them*   I  backed  up  toward  tho  door  lending  to  the  corridor 
in  tho  building*  and  this  other  man  -  1  had  my  fist  cllneked, 
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this  otter  nan  asked  ae  why  I  had  my  fist  clinched,  ask**  a*  if 
X  had  enough*   if  I   wanted  Any  aore*     I  didn't  say  anything*  *  *  » 
I  didn't  nay  anything  further,  hut  walked  out   In  the  corridor  and 
wont  dawn  in  the  lobby  af  the  building*  •  *  *     He  (the  defendant) 
grabbed  ae  and  held  aa  while  thia  man  pounced  on  ne  fron  behind. 
*  *  *     I  eertainly  lunged  after  x  wae  etruok  froa  behind*  •  •  • 
Qcoauae  Mr*  Llpman  waa  ont  of  the  men  that  was  atriking  a*  at  that 
tiae.  *  *  *  rfe  hold  an  while  the  other  nan  pounced  on  ay  back** 
The  plaintiff     chat*  testified  that  as  ha  entered  the  premises  ha 
found  tha  plaintiff  ioebel  and  a  stranger  in  tha  preaiaeel  that  tha 
defendant  approached  hist  with  hi  a  oaat  off  and  his  eleewes  rolled 
up,  and  aaldt     "Janata,  I  haws  taken  possaaalon  of  tha  premises,  and 
I  hope  we  wan*t  hawe  to  come  to  flat  fights,  as  I  did  with  Br.  9oebel," 
to  which  the  witness  replied  *     "-•Us  of  course  there  is  no  use 
resisting  you,  aa  much  as  you  have  some  reinforcements*"     The  witness 
further  testified  a     "1  •aid,   'Saw,  Mr*  Llpman,   that  was  a  rather  law 
way  of  dispossessing  us.'     Be  said,  *I  hare  a  right  to  do  it  under  tha 
contract©'    I  aaid,  *I  don't  think  you  did**     He  said,  *»ellf  I  hare 
plenty  of  time  to  fight  ay  oasea,  you  oan  go  ahead  and  do  whatever  you 
want.*   *  *  *     Well*  I  aaid,  'I  didn't  like  the  way  you  came  in  the 
praaisest'  and  he  aaid,   *That  is  the  only  way**     Be  said,   'You 
know  if  I  went  to  court,  you  know  how  long  it  would  take  ae  to  take 
the  prealses  back**     Re  said,   *I  can't  be  bothered!  I   think  I  hare  n 
right  under  the  contract  to  take  it**     He  acid,  *I  would  like  t« 
adjust  it  if  I  can,  but  if  you  boys  are  golaf  to  be  unreasonable,  X 
oan»t  help  that**     He  said,  *I  hare  all  the  time  to  fight  these 
eaeee***      It  la  conceded   that  the  defendant  took  possession  of  the 
premises,  personal  property  and  the  business  an  hay  12,  ltso,  and 
that  ha  retained  possession  thereafter*       The  defendant *s  second 
special  plea  admlte  thut  he  took  poasession  ef  tha  preaiees,  etc*, 
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oa  hay  12 1  1930.     His  eridence  clearly  stews  that  he  did  so* 
Ms  attempted  ts  prove  that  the  physical  force  as  and    .pplsbauu 
ussd  against  3oebel  was  made  aeccsaary  by   the  fast  that  tas  lattsr 
resloted  thorn*  and  that  the  defendant  aad     pplsbaum  astsd   la  eelf- 
defenee*     The  Jury  did  not  believe  this  testimony  of  the  defsadaat 
and  we  are  la  eat  ire  aoesrd  with  their  finding  la  that  regard*     la 
any  event *  the  plaintiff  3oebel  had  a  right  ts  defend  the  possssslsa 
sf  the  plaintiffs*     The  court  Raked  the  defsndaat  to  stats  under 
what  clause  sf  the  centred  hs  oCUimsti  the  right  to  taks  possession 
of  the  property *  to  whloh  the  defendant  aaswsred  that  hs  based  his 
right  to  enter  tnd  take  possession  of  the  property  undur  olauss 
tares  of  the  contract*     The  court  Tory  properly  rulsd  that  that 
olauss  gave  the  defendant  only  the  right  to  sntsr  for  the  purpsso 
of  making  an  examlaatioa  or  audit  of  the  accounts  aad  that   It  did 
aot  glvo  the  defendant  the  right  ts  enter  and  taks  pssesssioa  of 
the  premises*  etc*     Tho  court,  in  passing  upon  the  defendant's  aot ion 
to  dlreet  a  rerdlct  at  the  conclusion  of  tho  plaintiffs1   ease* 
properly  hold  that  If  ths  cefeadaat  thought  the  plaintiffs  had 
breached  ths  contract*  he  had  no  right  to  obtain  possssslsa  of  tho 
premlsss,  etc**  through  illegal  procedure*  and  that  ths  plaintiffs 
had  a  right  ts  defend  their  possession*     At  no  time  during  the  trial 
did  the  defendant  assart  that  the  oontraot  was  a  conditional  sals 
contract.     In  thla  court*  bowover*  hs  oontemde  that  "this  agreement 
amounted  to  a  'conditional  sals'   aad  therefore  tho  lease  of   tho 
premises*  the  stook  and  ths  ohattalo  were  the  property  of  ths  defend- 
ant said  ths  apartment  House  and  Hotel  Aeaoclatlon  until  fully 
paid  for,-  and  that  after  tho  plaintiffs  had  defaultsd  under  tho 
contract  hs  served  a  notloe  on  them  setting  up  the  default  aad  de- 
manding possession  of  the  promises*  thr.t  the  plaintiffs  refused  to 
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surrender  posseosion  aad   that  taaxeupea  whs  eefcndant  hail    the 
right  to  take  pos  eesian  of  the  pr&nlecs*  etc.     Under  the  rules 
to  ni&ht  roll  disregard  the  contention  now  raised  in  this  oourt 
that   the  sgrotfneat  astauntec  to  o  conditional  solo  contract.     The 
defendant  states*   la  eup»>ert  of  too  instant  content  ten,  that  tho 
coatraot  prOYidos  only  that  tho  defendant  "has  agreed   to  soil  aad 
deliver  unto  the  second  parties*  woebel  ana  .-chatz*  hlo  law 
easiness,"  etc.*  wher«e.s  it  provides  that  tho  defendant  "does 
hereby  sail,   trar.ofVr  ana  convoy  unto  salo  eoooad  party*  at  tho 
prloo  of  .'.12.50U  all  of  the  following,"  which  are  words  of  present, 
absolute  ooiiTeyaiioo.     The  plalatiffe  contend*  and  with  Ju^tific  tloa* 
wo  regret  to  state*  tktat  the  t'cfeud&at*  in  his  arguaent*  has  repeat- 
edly Misstates  the  record.     la  support  of  his  contention  that  tho 
ooatraet  in  question  io  a  conditional  salo*  defendant  oltos    jacby 
v»  Srunoavneki*  197  111*  Asp.  33*  therein  tho  eontr&et  provided  that 
if  tho  party  of  tho  oooond  part  would  nake  paysainto  aad  porform 
certain  covenants  en  his  part*  the  party  of  the  first  part  would  sell 
and  tranafsr  certain  personal  property*  and  the  oourt  hold  that  it 
wao  a  conditional  salo  coatraot  and  entitled  the  party  of  tho  first 
part  to  repossess  btstself  of  the  property  where  payments  had  not  boon 
aads  under  its  terns*       That  decision*  of  sour so*  does  not  apply  to 
tho  instant  contract*  which  was  an  absolute  contract  of  sals* 

Tho  defendant  failed  to  sustain  his  plea  of  Justification 
that  ho  had  taken  9000*00 ion  ^t  tho  jraulses  under  tho  versa  of  thw 
contract  and*  therefore*  so  ho  nade  no  defense  under  the  plea  of  cot 
guilty  or  the  special  plea  of  Tfj  ntlffWflf  HlWIl  l     th*  eoltl  defenoo 
renaming  to  hi*  related  to  the  question  of  dusager*     This  fact  aazat 
bo  borne  in  wind  in  the  consideration  of  certain  contentions  raised 
by  tho  defendant* 
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The  defendant  complains  that  the  trial  court  made  remarks 
th  t  prejudiced  the  jury  against  the  defendant.  Ifc  hare  patiently 
considered  the  remarks  of  the  court  cited  by  the  defendant  In  support 
of  this  eoaplaint  and  we  find  '-hat  there  is  absolutely  no  merit  In  it. 
In  fast*  the  record  discloses  th&t  the  defendant  did  not  object  to 
any  of  the  remarks  of  which  he  now  complains*  and  it  Is  apparent 
that  the  Instant  eoaplaint  is  an  afterthought*  The  defendant  oomplalns 
that  "throughout  the  trial  the  court  assumed  an  unfriendly  attitude 
towards  the  defendant  and  his  witnesses »"  but  he  has  failed  to  eall  to 
our  attention  any  conduct  of  the  court  that  warrants  such  a  contention* 

The  defendant  next  contends  that  the  trial  court  failed 
to  rebuke  plaintiffs*  counsel  for  making  improper  arguments  to  the 
Jury.  In  his  argument  counsel  for  the  plaintiffs  etatod  that  the 
defendant 9  »  lawyer*  "deliberately  usee  strong  arm  methods »  goee 
into  the  premises  of  the  plaintiffs  and  with  the  aid  of  a  slugger* 
takes  possession  by  physical  force."  Counsel  for  the  defendant 
objeoted  to  this  statement*  and  while  the  trial  court  does  not  seem 
to  hare  passed  upon  the  objection  we  may  say  that  we  think  the 
counsel  for  the  plaintiffs  was  fully  justified*  under  the  proof* 
in  making  the  statement*   Counsel  for  the  plaint if fe  further  stated 
that  "it  is  obvious  that  no  llring  man  regardless  of  whether  he  was 
an  attorney  or  not*  could  get  up  and  tell  you  all  the  rot  he  testified 
to  here."  Upon  an  objection  by  the  defendant  the  court  ruled  that 
the  counsel  had  the  right  to  argue  that  the  defendant  meg  not  telling 
the  truth*  The  court  ruled  corr.culy.   Counsel  for  the  plaintiffs 
stated  to  the  Jury  that  ihe  sister  of  the  defendant*  a  witness  for  him* 
knew  that  she  wan  not  telling  the  truth*  here  the  counsel  for  the 
defendant  broke  In  with  the  statement*  apparently  addressed  to  the 
counsel  for  the  plaintiffe*  that  what  the  latter  said  was  am  insult 
to  a  woman  who  was  not  present*  counsel  made  no  object lorn  to  the 
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remark  and  did  not  ask  the  court  to  rule  upon  the  snne*  and  there 
wae  no  ruling* 

The  defendant  contends  that  the  court  excluded  competent 
evidence  offered  by  the  defendant.  It  la  somewhat  difficult  for 
ua  to  follow  the  disconnected  argument  nade  by  the  defendant  in 
support  of  this  contention*  The  plaintiff  Ooebel*  on  direct,  teeti- 
fled  to  facta  and  circunataneee  tending  to  nuke  out  a  prists  facie 
ease  of  trespass*  and  he  nr.o  not  Interrogated*  upon  the  direct*  about 
any  natter  tending  to  show  a  breach  cf  the  contract*  The  defendant 
had  no  right  to  cross-examine  him  upon  alleged  drenches  ef  the  con* 
tract*  Moreover*  alleging  breach.,  would  not  warrant  the  acts  of 
the  defendant  complained  of  by  the  plaintiffs*  On  the  crces-examlnatlon 
of  Ooebel  the  defendant  put  the  following  question i  "On  May  7th* 
hadn't  there  been  a  bill  due  the  Las  Bulletin  Publishing  Company 
for  some  time  prior  to  ten  days  previous  thereto?  Mr*  :  cKeon 
(attorney  for  plaintiffs) i  I  object!  that  is  immaterial*  your 
Honor*  thet  la  not  proper  oroes-ex&mination.  The  Court i  Objection 
sustained*"  The  court  ruled  oerreotly*  ^Defendant's  counael  naked 
ooebel  the  following  question*  *iid  you  hare  possession  of  the  lease 
on  the  premises  in  question, Mr.  Itness?  Mr*  moKeons  I  object  to 
that I  the  contract  shows  the  lease  was  assigned*  The  Court i  Objection 
sustained •"  It  was  o on ceded  that  the  plaintiffs  were  In  possession 
under  the  oontract  from  December  5*  1989*  until  May  12*  1930*  It  was 
entirely  Immaterial  whether  or  not  toe  witness  had  the  lease  la  his 
possession*  If  may  add  that  the  defendant  did  net  produce  the  loaoo 
nor  ask  the  plaint Iff a  to  do  so* 

The  defendant  complains  that  the  court  erred  in  not  per* 
nit ting  him  to  teotlfy  "as  to  how  he  came  to  most  the  plaintiffs  in 
the  first  Instance**  *e  see  no  error  in  th*t  rulln**  as  the  contract 
as  made  determines  the  rights  of  the  parties*  the  defendant  further 
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oomplatae  that  the  court  err«c   la  refusing  to  allow  him  to  testify 

that  the  root  for  tho  promisee  was  not  paid  while  the  plaint  if fo 

were  in  possession.     Wo  find  no  error  In  th*t  ruling*     We  hare  oen- 

eldered  oeveral  other  content iono  of  tho  defendant  in  reference  to 

the  exclusion  of  orideneo  and  we  find  no  merit  in  any  of  thorn* 

Tho  defendant  next  contend*  that  tho  conrt  erred  in  Firing 

to  the  Jury  plaintiffs*  third  instruction,  as  followei 

*The  court  inet rue to  yew*  as  a  natter  of  law*  that  whom 
two  wltnooaoe  testify  directly  opposite  to  each  other  on  a  material 
point •  and  are  the  only  onoo  thet  testify  to  the  earne  point,  you 
are  not  bound  to  consider  tho  evidence  evenly  balanced  or  the  point 
not  proved f  you  nay  regard  all  the  surround ing  foots  and  eireum- 
staaoos  proved  on  the  trial*  and  glvs  eredenee  to  one  witness  over 
the  other,  if  you  thi»  k  such  facts  and  circumstances  warrant  it*" 

This  Is  a  stosk  instruction  frequently  given  and  never*  to  our 

knowledge*  disapproved.  It  was  approved  in  Chlcajto  ».  1*  I*  B*  B. 

Co.  v.  Fains.  106  111.  App.  539,  and  was  ales  affirmed  by  tho  uprcme 

court  in  the  came  oaoe.  (Soe  Chjcagp  «  JS.  I.  K*  K*  Co.  y.  Kalnc. 

803  111.  41V*  428.)  Other  eaoee  approving  the  Instruction  sight 

be  oltod  if  it  wore  necessary. 

The  defendant  next  contends  that  tho  court  erred  in  giving 

to  the  Jury  plaintiffs9  fourth  instruction*  which  reads  ao  fellows i 

"The  Jury  are  instructed  that  the  plaintiffs  must  establish 
their  case  by  a  preponderance  of  the  evidenoo.  This  preponderance* 
however*  is  not  alone  necessarily  determined  by  the  number  of  wit- 
neosos  testifying  to  a  particular  fact  or  otato  of  facts*  in  deter- 
mining upon  which  side  tho  preponderance  of  the  evidence  la*  the  Jury 
should  take  Into  consideration*  in  addition  to  the  number  of  witnesses 
so  testifying*  the  opportunities  of  the  several  witnesses  for  seeing 
or  knowing  the  things  about  which  they  testify!  their  conduet  and 
demeanor  while  testifying  their  Interest  or  laok  of  Interest*  If  any* 
la  the  result  of  the  oaeel  the  relation  or  connect lea*  if  any*  betveea 
the  witness  and  tho  part leaf  the  apparent  consistency,  fairness  and 
congrulty  of  tho  evidenoo I  the  probaoility  or  improbability  of  the 
truth  of  their  several  statement a*  in  view  of  all  the  other  evidenoo* 
facto  and  cir ousts tanoeo  provee  on  the  trial |  and  from  all  these  facto 
determine  upon  which  side  is  the  weight  or  preponderance  of  the 
evidenoo*"  (Italics  ours*) 

Tho  defendant  contend o  that  the  uee  of  the  italicized  word  "should* 

has  been  oritloiood  by  tho  Uiprene  court  la  the  follow  lag  cases  t 

idroas  ▼•  Chicago  City  fly*  Co**  253  HI*  75 ,  yitagorald  v.  ■  aauuell* 
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191  IU.  App*  3W|  Budlsj  t.  hoelook.  849  III*  *pp.  249.   It 
nsy  be  conceded  thai  the  use  of  this  word  has  beea  criticised  at 
times,  hat  la  the  first  two  enses  cited  It  was  held  that  the  use 
of  ths  word  did  mat  constitute  rewerelblc  trror.  In  Pud  la  v* 
heeloek  the  Instruction  was  materially  different  from  the  erne 
now  before  an  and  It  was  held  that  the  instruct  ion  la  that  e*s 
vrrs  erroneous  because  it  did  not  take  late  recount  the  foroe  aad 
effeot  of  the  greater  number  of  witnesses*   Tho  innt rust ion  before 
as  is  aot  subject  to  that  criticism*  The  contention  of  ths  defendaat 
that  the  court  erred  la  glrlag  the  plaintiffs'  fifth  Instructiaa  Is 
si thou t  merit* 

The  defendaat  next  contend*  that  the  court  erred  la  re* 
fusing  to  giro  his  Instructions  "4*  5  aad  6»*  The  defendant  doom 
aot  quote  the  laetruotioas  referred  to  la  Mb  brief  aad  under  tho 
rules  wo  would  bo  justified  In  disregarding  his  contention  en  that 
ground  Alone*  abreower,  wo  do  not  fiad  that  tho  In struct leas  are 
numbered  either  la  the  abstract  or  tho  r coord*  fe  are  assuming , 
howerer,  th»t  the  defendant  refers  to  the  fourth*  fifth  aad  sixth 
of  his  refused  la struct lean*  The  defendant *s  fourth  refused  In* 
struct lea  was  properly  refused  because  It  called  upon  the  Jury  to 
interpret  tho  contract*  aad  the  construction  of  the  contract  was 
for  the  court*  Tho  defendant's  fifth  refused  instruction  was 
properly  refused  for  a  number  of  reasons*   hether  certain  of  tho 
personal  property  la  the  premises  In  quest ioa  belonged  to  tho 
partment  House  ft  Hotel  Association  was  immaterial  in  the  instant 
case  for  the  reason  that  the  defendant  did  aot  own  the  same  aad 
tho  plalatiffs  wore  la  possession  of  the  same  and  had  a  right  to 
maintain  this  action  against  the  defendant,  eren  though  they  may 
aot  haro  owned  the  property  In  quest lorn*  uoreerer.  in  tho  con- 
tract tho  defendant  treats  himself  as  the  owner  of  the  property 
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la  qut»tton  and  also  makes  tht  plaintiffs  owner a  of  11m  same  by 
rirtuc  of  the  conveyance.  Dur  court  properly  refused  the 
defendant' e  sixth  refused  instruction,  which  authorised  a  finding 
for  the  defendant  If  the  Jury  found  that  the  lease  sf  tho  premises 
in  question  had  not  toon  assigned  to  tho  plaintiffs*  It  is 
sufficient  to  say  that  tho  acre  nonaselgnaent  of  tho  lease  would 
not  entitle  the  defendant  to  a  rordiet  in  his  favor,  because  tho 
plaintiff o  wore  admittedly  la  tho  actual  physical  possession  of  tho 
premises.  Moreover*  tho  contract  expressly  gars  thorn  tho  possession 
of  tho  premises,  and  it  did  not  require  a  formal  oxocutioa  of  the 
assignment  of  the  lease  to  give  complete  possession  to  the  plaintiffs. 

The  defendant  next  contends  that  the  damages  arc  grossly 
excessive.  In  his  argument  la  support  of  this  contention  the 
defendant  has  not  hesitated  to  call  to  our  attention  damages  he 
claims  to  have  sustained  by  reason  of  alleged  breaches  of  the 
contract  by  tho  plaintiffs,  nor  has  ho  hesitated  to  state  alleged 
mat  tore  not  appearing  in  the  record*   If  the  plaintiffs  have 
breached  the  oontmct  and  the  defendant  has  suffered  damages  there- 
by, ho  knows,  as  a  lawyer,  that  tho  lav,  in  an  apt  proceeding,  would 
afford  him  ample  redress.  We  are  aatlsfied  that  the  jury  were  fully 
warranted  la  finding  that  the  defendant  intentionally  and  deliberately 
took  the  lav  into  his  own  hands  and  committed  the  trespass  charged 
in  the  declaration*  It  was  aa  outrageous  act  and  the  jury  vere 
fully  warranted  in  assessing  punitive  damages  against  the  defendant* 
However,  wo  have  very  carefully  considered  tho  amount  of  the  damages 
assessed  and  wo  have  reached  tho  o on elusion  that  they  are  excessive, 
fo  think  that  13,000  would  bo  a  proper  amount  to  allow  the  plain* 
tiffs  for  damages*  accordingly,  if  within  ton  days  plaintiffs 
file  in  this  court  a  remittitur  of  #5,000,  tho  judgment  against 
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the  defendant  will  be  affirmed  for  *3#000.  othtnrlee  it  viU  be 

revereed  and  the  eauee  reaanded  to  the  :>uperlor  aourt  of  Cook 

county  for  another  trial* 

AJT2RKB  FOB  $3*000  UFO*  11^IT?ITV| 
0TKSRVXS8  RKYERSEt  AHl;   CAUSl 
FOB  AROf  IBR  TRIAL. 

Grldlejr.  ?•  J.»  and  Kerner,  J.#  ooneur* 
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Mft*  JFfnm    aCAJCLAM  XWUViSR  W>   THE  OP1BIOS*  0»  THR  COttT. 

Tlilie  Felgenhauer,  plaintiff,   sued  Curl  0.  Helner, 
defendant,   la  ouee*         A  trial  before  a  Jury  result  ad  la  a 
verdict  of  not  guilty*       Judgment  wae  entered  an  tho  verdict 
aad  tho  plaintiff  has  appealed* 

tho  declaration  originally  consisted  of  six  counts, 

the 
but  at   tho  ond  of  all/testimony  tho  plaintiff  withdrew  all  bat 

tho  first  and  third,     tho  first  charges  that  on     tptewber  15, 

1929,  tfhile  tho  plalatiff  was  a  paoseager   la  a  certaia  automobile 

belonging  to  and  being  driven  by  John  Foley  in  an  easterly  direction 

en  Puller ton  avenue,  in  the  city  of  Chicago,  and  while  at  or  near 

the   intersection  of  Pullerton  avenue  with  Laramie  avenue,   the 

defendant  was  oriving  his  ear  in  a  southerly  direction  oa  Laramie 

avenue  and   so  carelessly,  negligently  and   Improperly  crove  hit 

ear  that  he  collided  with  the  car  in  which  the  plaintiff  w.-.s  riding, 

thereby  causing  her  to  sustain  a  fractured  pelvis,  fractures  of  two 

vertebrae,  a  permanent   Injury  to  her  left  leg  aad  foot,  aad  many 

Internal   injuries*       The  count  also  alleges  that  the  plaintiff, 

at  the  time  of  the  aecldent  aad  Luaed lately  prior  thereto*  was 

la  the  exercise  of  due  oare  aad  caution  for  her  own  personal  safety* 

The  third  count   charges,   inter  alia*  that  the  defendant  violated  a 

certain  statute  of  the  abate  of  Illinois  la  that  within  said  city 
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he  operated,  «ana««d  and  drove  his  automobile*  without  regard   to 
the  traffic  and   the  use  of  the  way,   oo  *s  to  endanger  the  life  and 
limb  of  plaintiff  and  others,  and   that  he  drove   onld   automobile 
at  on  excessive  rate  of  speed,  to-wlt*  thirty-five  nilee  per  hour* 
in  oonooquonoo  of  which  negligence  the  automobile  of  defendant 
ran  into*  upon  and  against  the  nut  Mobile  in  which  plaintiff  woo 
riding  ao  a  passenger*  and  ao  a  result  plaintiff  sustained   the  onld 
injuries   (alleging  then)*     The  defendant  pleaded   the  general   issue* 
and  also  a  plea  of  non-ownership*  non-operation  and  non-control  of 
the  autonobils  in  question*    >hioh  last  plea  was  withdrawn  at  the  trial* 

Tho  plaintiff  contends  and  strenuously  argues  that  the 
verdlet  and  Judgment  are  against   the  manifest  veight  of  tno  evidence. 
After  a  very  careful  reading  of  the  entire  evidenoo  wo  have  reached 
the  conclusion  that   this  contention  1b  clearly  a  meritorious  one*  Tho 
overwhelming  weight  of  the  evidence  supports  the  theory  of  fact  of 
the  plaintiff*  and  we  are  unable  to  understand  upon  whet  grounds  tho 
Jury  made  their  finding  for   the  defendant*     it  would  be  a  olear  Mis- 
carriage of  Justice  to  permit  the  present  Judgment  to  stand*     ao 
the  ©**o  nay  bo  tried  again  wo  refrain  from  analyzing  and  oonusontlng 
upon  the  testimony* 

Tho  Judgment  of  the  Superior  oourt  of  Cook  county  la 
reversed  and  the  uause  lo  remanded* 

■.  v  .;      .   *n>  K.JUsntnBi 

Oricley,  P*  J*»  and  Kerner*  fee  concur* 
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SIObUJiD  losfflkii. 
(Complainant) 

VS. 


JTRKD  DAYIJ,    U20KGJE   SVAKZ, 
JWABZ   It    Kl., 
(Defendants)    Plaintiffs   in   Krror. 


AUGUST   SfAKZ, 

(Defendant)    Plaintiff  in   iirror. 


I 


OF  1RROP.   TO    CJitC'JXT 
C(.U!^T  OK   COOK  COUNTY, 
FJtOK  A  DFCR1V    CP    SAUS , 
DEJfljI-.-i.CY   DaCKICS   and 
THK    APPOINT!  XtfT   OY   A 

■moth . 
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i6R.    PRESIDING   JU8TXCI  0  •COJUROR 
BKJ-IViJRiSD   TMii   OPi^iOi*    OF  THK   COURT. 

June   2d,    1923,   aigaaund  J-oefflsr   filed  His  bill   to 
foreclose   a  third  s:ortfcage  on   certain  real   estate  in  Chicago.     On 
the  next   day  a  receiver  waa  appointed  with   the  usual  powers.      A 
number  of  parties  were  made   defendants,    including  August   Swars. 
The  proofs  were  ta*en  by  a  asstsr   in   chancery  wn*  made  up  his  re- 
port reco&mending  a  decree  as  prayed  for  in   the  bill.     A  decree 
was  entered,    sale     f  the  property  had,   and  later  there  was  a  defi- 
ciency deoree   and   the   receiver  continued  by  order  of  court  to   col 
leet   rents,    during  the  period  allowed  by  law  within  which   the 
property  night  be  redeemed,    to   apply  on   the  deficiency.      The  mas- 
ter has   exeouted   a  deed    to   the  property,    the   receiver  has  mads  his 
final    report,    tiici  has  been   approved,    and   the   defendant   Swars 
prosecutes   thi»   wri~t  of  error,    contending,    as  near  as  we  are  able 
to  make  out,    tuat   the  receiver  was  erroneously  appointed;    that     e, 
iiwars,   was  wrongfully   defaulted    for  want   of   an    answer   to    the  bill; 
that  the  disbursements  muds  by  the   reoeiver  in   the  repair  of  the 
property  and  in   the   collection  of  rents  were  unwarranted   and    that 
the   court   erred  in   refuein.    to   permit  nin   to  intervene  long  after 
the  property  was   sold  un.ler  the  deeree. 

As  stated,   the  bill  was  filed   June  28,   1923,   and  Swars 
was  made  a  party  defendant,   it  being  alleged   that  he  had,   or 
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claimed   to    nave,    sons   interest  In   the  premises   but  which  interest. 
If  any,  wm   inferior  or    subordinate   to    th«  -ort^age   sou;;ht   to  bo 
foreclosed.      Th«  summons  wm  returnable  to    the  August   torn   and   was 
served  personally  on   3wars   August    2,   1928.      On  August   20 ,    19  88, 
Swars   filed  his  written   appearance,    representing  himself .      He  states 
that  he  is  not  a  lawyer.      September  13th  a  notice  and   petition  were 
served  by  the   receiver  on   iiwars  and  others,   that  he  would  on  Sep- 
tember 14th  ask  that  an  order  be   entered  by   the  court  au  trior  is  lng 
hi*   to  make  certain   repairs  on   th»  property,    and  on    that  date  an 
order  was   entered    tut  iorisin&  the   receiver   to  do   so,   which  order 
sears  the  *0.   &•"  of  iJwarx.      Afterwards   -.wars  was  defaulted  for 
failure  to    Tile  an  answer,    the  oause  was  referred   to   a  master  in 
ehanoery,  who   took   the  proofs.   &one  of  the  del'™  lants  appeared   and 
no  proof  was  offered  excent  that  by  the  complainant.      Swars  did  not 
appear.     Throughout    the  record   there  appear  a  number  of  notices 
mailed  to  awara  of  various  orders  that  were  to  be  as*ed  by  the  re- 
ceiver and  the   complainant.      These  notices  were  mailed   to  5wars  at 
different   times  to   four  different  addresses  in  Chicago.      The  mas- 
ter's report  was  dated  July  12,   1929;   no  objection  was  mads  by  any 
one   and  it  was   stated  that  no   one  appeared  for  defendants  before  the 
■aster  to  offer  any  proof,    and  no  defendant  appears  in   this  eourt 
exeept   3wars.      The  decree  of  sale  waa   entered  July  18,   1V29,  and 
ths  property  sold   subject   to    the  lien  of  the   first  and   second 
mortgages,   the   first   for  *31,CvU   and   the  eecond   for  $48,000.      The 
master's   renort  of  sale  and  riirtributloa  was   filed  August  1ft,   1989, 
and  shows  a  deficiency  of  over   $5,000,    and   there  was  a  dssree  con- 
firming the   reoort  of  eale  and   distribution    >n   trie   same  dato,    and 
a  deficiency  decree  entered   tnet   the   complainant  had  a  lien  on   the 
rents,   issues   and  profits  during  the  period  of  redemption.      The 
deficiency  was  net  against  anyone  personally. 
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The   first   Jwars   appear*   in   th«   case,    after   filing 
hla  acpearuncs  and    *0,   iL'ing"   the  order  authorising  the  receiver 
to  Bake  repairs  aa  above   etated,    ia  on  Gotober  31,   193c,  when  he 
oauaed  notice   to  be   ecrved   that  he  would   ask  leave   to   file  a  peti- 
tion requesting   that   the  receiver  depoait  all   rtnti   oolleoted  by 
hir   with  the  el  ark  of  the   court   ani   that   they  be  turned  over  to 
the  owner  oi    the   equity  of  redemption.      The   court  denied   iiwars'e 
motion   and  refused  to   permit  him   to   tile  the  petition. 

Uy  the  terfi.a  of    the   truat  deed   the  grantor  waived   all 
right*   to   the  lneome  fro     the  preuieea  pen  Una  foreclosure,    and 
agreed   that  upon   the  filing  of  the  bill   to   :'oreoloee  a  receiver 
might  bo  appointed  to   take  possession  of   the  property   and   collect 
the   rente. 

On   the  hearing  of  uwars's  petition,   filed  as  above 
stated,   by  whicu  he   Bought   to  intervene  and   to  overturn  praotloally 
everything  that  hud  been   done   in    the  case,    it  appeared   that  -wars 'a 
Interest  in   the  premises,   aa   olaiaed  by  him,  wae  that  he  was  the 
owner  of  an  undivided  one-h&di    interest  in    tho  property  aa   evidenced 
by  a  quit-claim  deed   dated  l*ay  15,   192b,   tut  which  waa  not   Acknowl- 
edged until   January  10,   1931,    Ml  which  the   court   found  had  not 
been  recorded. 

It  therefore  appears  froa  Bwars  hiaself  that  at  tho 
time   the  foreclosure   auit  waa   filed,   and  continuously    thereafter, 
he  had  no   interest  of   record   in    the  property.     Ivor  is   there  any 
contention   that   the  complainant  had  any  notice  or  knowledge  of   the 
unrecorded  deed.      In   thia  view  oi    the  oaae,    it  is  obvioua   that 
Swars  was  not  a  neoessary  party  to    the   ioreoloeure  suit.     Assuming 
that   timers' s   interest   is   as   contended   for   by  ni»eelf,    then   the 
fast,    if   it  be  a  fact,    that    the   receiver  wae  wrongfully  appointed, 
that   3wars  was  defaulted  without  notice,    contrary   to   the  rule  of 
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the  Circuit    court,    and   all  other  matter*  of  which  ho  eoMplalned, 
arc  purely  academic  booauoo  iiware  had  no   ir.teroet   in   the  property 
and  he   cannot  be  hoard   to   complain. 

The  decree  and  orders  of  tho  circuit  court  of  Cook 
County  are  affirmed. 

AiryxjotsD. 

a c Surely  and  fcatehett,    J-T. ,    concur. 
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TOPLIS  and  tlARDlMO, 
•  Corporation, 

Plaint  iff  in  Srror,/     J 

BRfifiR  TO  MUWICtfPAL    dOUHT 


/         '      J 


©y  cuiu-au  . 
k.  w.  jjupp,  ) 

Defendant   in   urror.  ) 
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Mkinuom  nut  opilioa  of  ths  court. 

Plaintiff,    the  payee  of  a  promissory  not*  made  by   th* 
defendant,    dated   January  4,   19  29,    for  4312ft,    due  »0   day*   after 
data,    eauaod  Judgment  by  confession   to  bo   entered  in   ita  favor 
against   tho  dof  Mid  ant  maker.      Afterwar  !e,    on  motion  of   tho  do* 
fondant,    tho   Judgment  was  opened   up   and  ho  was  given  leave   to 
defend.      The  dofeneo  interposed  wai   that  there  wae  no   considera- 
tier,   for   the  note,      a  trial  bo  To  re  the  court  without   a  jury  re- 
sulted in  a  finding  and  jud&aent   in  defendant's  favor,    and 
plaintiff  prosecutes   this  writ  of  error. 

The  record   discloses   that  defendant's  nephew,   William 
U.   JLempf ,   was   employed   as  Manager  of   the   foreign   steaaship   depart- 
ment of  the  National  Bank  of  the  Republic  of  Chicago,    and  during 
July,    1928,   he  was   found    to   be   short   in   his  accounts  with  the  bank. 
The  shortage  was   thought   to  be  about  *17,ooO,   but  liter  on  turned 
out  to  be  more  than  $34,000.      It   a     ears  that  under  a  oolicy  of 
insurance  plaintiff  was  liable  to   the  bank   for  the  shortage. 
Apparently  plaintiff   eettled   this  matter  with  the  bank  and  woo 
subrogated   to   all  of   the  rights  of  tho  bank. 

Plaintiff,    througn   its   representative,  Mr.   Colfori, 
was  endeavoring   to   adjust   tho  natter  and   too*   the  neohew,   or  went 
with  him,    to  defendant's  office  with  a  view  of  sewing  what   could 
bo   done.      The  defendant  was   apprised  of  the  nephew's  predicament 
and   after   three  or   four  meetings   covering  a  period  of  a  few  days, 
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tilt  uncle,   defendant,    agreed   te    settle   the  matter  with   plaintiff 
by  paying  £10,000.     Apparently  $5,000  was  paid   in  cash  and   the 
note  in   eult  was  given  by  defendant    to   take  up  a  prior  not*  which 
defendant  had  given  plaintiff  for   $5,000   and  on  which  he  had  oaid 
#2,000. 

Plaintiff's  version  of   the  matter  is  that   the  note 
was  given   to   settle    the   nephew'' s  civil  liability   and   that  nothing 
was   said  about  any  settle&rmt   of   the  nephew 'e   criminal  liability. 
On  the  other  hard,   def *ndant 's   contention  was   that  the  note  was 
given  in   settlement  of   the   criminal  liability  and  was   therefore 
without   consideration  and  void.     Svldonoe  was  offered  by  eaeh  side 
tending   to    support   their  respective  contortions.      There  is  little 
or  no  dispute  between   counsel  us   to   the  law  governing   the  case, 
but    the   caief  divergence  of  opinion  arises  when   it  is   sought  to 
apply  the  law  to   the  facts   in   the  case. 

a  preliminary  question   is  raised  by  plaintiff,   in 
whloh  it   contends   that    the  oourt   erred   in  opening  up  the  Judgment 
and  permitting  the  defendant   to   interpose  hi  a  defense,   and   that 
later  the  court  erred  in  overruling  the   plaintiff's  uotion   to   ex- 
punge the  order  allowing  the  defendant  to  appear  and  defend.      T.ere 
Is  no  merit   in   this  contention;     aid   it  is  not   saved  for  review  be- 
cause,  after   the  jmtptOst  was  opened,    the   plaintiff  wont  to   trial 
on   the  merits   and   thereby  wa  ved   the  quwstion.      Zandstra  v. 
Sandstra.    226   ill.   App.    2V3;    Central  *on£   Oo.    v.    Roeser.    323   111. 
90;  lie  astatt  of  Peter   volslowsky.   &o«    3554.,   Appellate   Court, 
First   ^letriet,   opinion   filed   January   25,    1932,    and   eases   there 
sited. 

It  is  the  i,.w,   mil    the  authorities   agree,    that  where 
one  embassies   the  money  of  another,    an   agreement   to   compound   the 
felony  will  not  be  enforced,    unci   taut  any   security  or  note  based 
upon   such   consideration   is  void.      Xramblav  y.   .iyrit  f'»rk  State  Bank. 
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336   111.    80;    ^ord.  T.    bbbJbEj    »2  111.    313;    |  con  to  Batlanal  B»nft  y. 

Weber.    24; •  111.    Ann.    222.      Suoh  agreement  need  not  neoeaaarlly  be 
expressly  »ide,   but  It   in   euiiicient   11    It  Is  impliedly  underateed 
by  the  partiee.      Traiablay  v.   Hyde  Park  ^tate  .bank.    eupra. 

Ijri    th*   Iraahlav  oast    the  wife   liied   a  bill    to    sot 
aalda  a  deed  made  by  her   and  nor  huaband  on   the  ground   that   It  waa 
exeouted   by  her   to  prevent    the  proaecjtion   of  her  huaband    lor   a 
oriao,    end  to  prevent   uia   fron,  being  aent    to   the  penitentiary.      It 
waa   there  held   that  where   a  wife  knowingly   and  voluntarily   oxooutea 
a  daed  to   a  bank   aa  partial    restitut  on  ol'  h#r  huaband'a   e*baazle- 
aent   aa   cashier,    and    the    evidence   shows  no   promisee  ware  Bade  of 
immunity   to    the  huaband,    the  daed  will  not  be    aet   aside  aa  having 
been  Bade   to    avoid    criminal    prosecution,   notwlthet* Jing   the   faot 
that  the  wife  may  have   thou^i    th  «.t  if  partial    reetitution  were 
nade   there  would  be  no  proaecution.      The  oourt    said   (p.    d4):      "Ap- 
pellant relies  upon   eaaea  ***  *hera  the  partiee  losing  the  money 
by  the  criminal   act  of  the  peraon   acouaad  agreed  tnat  if  it  vaa 
reatored   there  would  be  no   nroaecition  for   the  crime."     Xhe  court 
then  referred   to  the   oaae  of  Wllllame  v.   Waylay.   1  L.   K.    ( iing.    4k 
Ir.   App.)    3G0,   decided  by  the  douse  ol   Lorde,    and  in  discussing 
that  caae   aald  (p.    88):        *?he  oaae  appears  to  have  bean  treated 
by  the  Lords   aa  one  where  it  waa    expressly  or  impliedly  underatood 
that  there  would  be  no  proaecution  of   the  eon   1j    the  father  gave 
the   aacurity.      fhe  decision  waa  in   favor  of  the  father."  And  con- 
tinuing,  our   Supreme  court  nfxr*&   to  ftps  cad  v.    iaoraen.   (Ore.), 
1*  K.   A.   1917-D,   p.    ll?o(   where   a  caahler  had  by  forgeriea  embtaaaed 
the  beak's  money,      he  admitted  hie   shortage  and   expressed  willingness 
to  sake  restitution,   saying   that  his  wife  owned   the  homo  sad  would 
soon   inherit  a  oon  eider  able   eatount  of  property.      Xhe  preaident  of 
the  bank   called   on   the  wife   and  caused  har  to   execute  a  dead  and 
sobs  notea.      After*arda   the  vife  brought   suit   to   cancel   the  dead 
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and  not<;s,    and  ths  decision   in   ths   trial    court  was  In  her  favor 
and  on  appeal  «as  affin&sd.      Our  Supreme   court   thorc   quoted  with 
approval    from   that   oatt   the   following:      (p.    35)         **e   think   It    1« 
established  by  the  preponderance  of  the  evidence  that   the  defend- 
ants at  least  Impliedly  gave  fcostad   to  understand   that  If  he  made 
restitution  he  would   not  he   prosecuted,    and   that   there  «ra*   an   Ik* 
piled   threat    that  unless  he   did  aalce   restitution    the   lav  would   be 
permitted  to   take  it*  course.      The  matter  wee  in   such  a  position 
that  It  was   evident  hie  only   chance  of  eecapin.    the  penitentiary 
was  t©  sake   reetituticn   J*or  the  amount  of  hio  theft."     And   further, 
that  the  defendant's  representative   "informed  her  of  the   circua- 
staneee  and  gave  her  to   underot.uid    t:.at  unless   she  assisted  hi* 
he  would   M  sent  If   the  penitentiary; "  that   she  signed   the  papers 
to  prevent  her  husband  being  prosse-ted,    and  Uiat  the  defendants 
understood   this  fuot.      And   coj  linuin^,,  our   Supreme  court,   referring 
to   that   case,    said  (pp.    86-37):      •In   that   ease   the  court   found   that 
the  evidence   shoved   the   president  of  the  bank  gave  the  wife  of 
Hostad   to   understand   that  unlsso   she   did  what   she  was  requested    te- 
ds, her  nusband  vould  be   sent   to   the  penitentiary. " 

In  th     instant   e&sc   the  learned   trial   Judge,   in  de- 
ciding  tho   case,    said:       "If  tuere  was  no   express  agreer  ent   not    to 
prosecute,    there   surely   is  an   implied  agreement   arising   fro-,  all 
the  circumstances  in   the   case.      I    tnlnk  he  (the  defendant)    signed 
it   to   save  his  nephew  froc>  being  prosecuted.      I   think  the  evidence 
substantiates  that."     .*nd  upon  a   careful   consideration  of  all   the 
evidence  in    the  record,  we  are  unable   to    say  that   the  finding  of 
the    trial   court   was  not  warranted  by   the   evidence. 

the   evi  donee  is   to   tne   off  est   tnat  plaintiff's   repre- 
sentative,  at   ths  nephew's   suggestion,  went  to  the  defendant's 
sfflos  and  defendant    there  learned   for   the   first   time  that   the 
nephew  was  in  trouble  on  account  of  his  ember element  of  ths  bank's 
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fund*.      The   amount   than  *ai    atated   to  bo  about  ^l?(oOO;    that  aftor 
tht  matter  was    Uecuseed   for  a  fow   .rJLnatee   the    representative  and 
the  nohow  went   to  a  nearby  hotel,   where  tii»y   could  11  souse   tho 
matter  without  being  overheard   and   where   they  wore   soon  Joined  by 
defendant.      Defendant   testified:       "Then  I   got    there   (at    the   hotel) 
I    asked  «r.    Gilford   again  in  what  way  we   could    settle   tuis  natter, 
that  no   original  proceedings  will   follow,   none  whatsoewor.     Ho   said, 
'If  we  oos-e   to  a  settlement,    it  will   involve  an   *gree*ent   to   end   the 
proceeding  whateoewer.  '    •*•      Then  wo   came   to   tho   agreement   that 
ttr.    Col  ford  wou!4  not  prosecute  him;*   that  i*ter  Col  ford   and   the 
defendant  went    to   defend  mi's   counsel 'c   office,    and   the  matter  was 
discussed,    and   defendant   asked  Golferd   if   there  was   some  way  of 
settling   the   oase   eo   that  no   criminal   proceedings  would  be  had, 
and  Col  ford   replied  in   the   affirmative;    that  defendant   then  offered 
$5, COO   in  full   settlement,    "that  no   original  proceedings  should   take 
place."      Colford    refused,    saying    the   amount  was   too    small;    t  <at 
Colford    said  the  matter  could   be   settled  without  original  proceed- 
ings bceuuse   there  were  inly   three  people   at    tho  bank  wao  know   ^bout 
the  matter  and  they  ^ould  be  bound  in  honor  not  to   speak  of  it;    that 
there  was  talk  of  Gilford   taking   the  nephew    to   the  polioe  e  tat  ion  or 
to  the  state's  Attorney's  office;    that  finally  defendant  offered 
$10,000   in   settlement,  which  was   aocepted;    tuat  part  payment  was 
made  and   a  note  given;    that  Colford   stated   UmSfl   if  tho  settlement 
wore  made,    there  would  bo  no  criminal   prosecution.     The  nephew  and 
counsel   for  defendant  also   testified  on  tills  matter.      Colford  tes- 
tified  and   denied   there  was   ;uv  thing   said    about    settling   the   crimi- 
nal liability  of  tho  nephew,  but   the  agreement  was   to   settle  tho 

ciril  liability. 

The   trial    court   saw  and  heard    the  witnesses   and   found  in 
favor  of  defendant,   and  we   are  unable   to   say   that  his   finUr.g  <rae 
not  warranted  by  the  evidence.      The  judgment  of  the  Municipal   court 
of  Chicago   is  affirmed. 

AsVmsMsV 
McSurely  and  matohett,   J J. ,    concur. 
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Appellee, 


HjUSI  IaBIICUK  *  OIL 
.  ;  ..  ,  INC.,  a  Corporation, 
WILLIAM  PiiOERL  and  HARRT  P.  K.  HA7BB, 
(Defendants) 


I  pi    l    >f  i'      .      .   " , 

Appellant . 
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DELIVXilKD  TH1  J- IMoi-i  OK  THK  COUKT. 

Plaintiff,  the  payee  of  a  promissory  note,  brought 

suit  against  the  three  defendants,  one  the  maker  of  the  note  and 

the  other  two  defendants  whose  names  appear  on  thu  baok  of  the 

note,  cj       there  was  a  balance  due  and  unpaid  on  the  principal 

of  $1725,  together  with  $880  interest.  There  was  a  trial  before  a 

Judge  and  a  Jury  and  a  direeted  verdict  in  favor  or  pie in tiff  for 

the  amount  of  his  claim,  and  the  defend  nt  Hafer  appeal*;  • 

The  record  dlseloees  that  on  ::ay  21,  lift,  the  defendant 
i 

Lighthouse  Barbecue  &  oil  ..tationr,.  Inc.,  made  its  note  for  '3135 
due  six  months  after  date  to  the  order  of  pli.i.  tiff,  and  on  the  baok 
of  the  noie  appear  the  names  of  the  two  defendttnts  illiem  roehl 
and  Hafer.   Plaintiff  in  his  statoment  of  claim  alleged  that  I  rothl 
snd  "afer  had  guarantee'  the  poymont  of  the  note. 

lntiff  testified  thac  at  the  time  the  note  was  exe- 
cuted "afer  signed  his  nemo  on  the  baok  of  it  and  delivered  it  to 

tiff.  He  further  testified  that  when  the  note  was  due  he  made 
demand  for  payment  on  Hafer.   On  orosn-exa:.      «  he  testified 
that  he  made  demand  on  Hafer  for  p*yj-<  nt  about  November  LI      J,  a 
few  days  before  the  note  was  due.  There  were      lions  made  by 
counsel  for  plai  tiff  when  defendants'  aounsel  sought  to  show  what, 
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if  anything,  plaintiff  did  towards  obtaining  payment  of  the  not* 
from  the  maker  of  the  note  and  Hafer  at  the  tine  it  became  due. 
Some  of  these  objeotions  were  sustained,  plaintiff's  theory  of 
the  ease  being  that  aone  of  these  questijns  were  improper  because 
Hafer  wae  a  guarantor  of  the  n  to  and  not  an  endorser.   »>e  think 
this  was  error.  Hafer 'a  name  was  plaoed  on  tho  back  of  the  note 
before  delivery  and  he  was  therefore  an  endorser.   oos.  63  and 
64,  ehap.  98,  p.  1W55,  ^ahlll's  1931  tatutes.  The  lav  was  other- 
wise before  the  enactment  of  the  negotiable  Instruments  aot  in 
1j  7.   I  rior  to  that  time  plaintiff  would  have  been  held  as  a 
guarantor.  Oeo.  63  provides  that,  "a  person  placing  his  signature 
u, on  an  instrument  otherwise  than  as  maker,  drawer  or  acceptor  is 
deemed  to  be  an  endorser,  unless  he  clearly  indicated  by  appropri- 
ate words  his  intention  fei  be  bound  in  some  other  oapaolty. 
64  provides,  ">  here  a  jerson,  not  othe  wise  a  party  to  an  instru- 
ment, plaoea  thereon  his  s if nature  in  blank  before  delivery,  he  As 
liable  as  indorser  in  accordance  with  the  following  rules: 

"1.   If  the  Instrument  is  a  note  or  bill,  payable  to 
the  order  of  a  third  person  or  ft*  accepted  bill,  payable  to  the 
>v   er  of  the  drawer,  he  Is  liable  to  the  payee  and  to  ail  subse- 
quent partloa.  *** 

"3.   If  he  signs  for  the  eoeommodat ion  of  the  payee, 
he  is  liable  to  all  parties  subse  uent  to  the  payee." 

lace  we  hold  thr.t  liftf  was  an  endorser  and  liable  as 
such,  to  huld  him  liable  the  note  would  have  to  be  presented  to 
tho  maker  for  paynent  and  a  notloe  of  dishonor  given  to  Fsfer  un- 
less the  note  was  presented  to  Hafer  for  payment.   eos.  88  end 
114,  negotiable  Instruments  Law,  ohap.  98,  .  .  ^*>!>7  and  1958, 
Cahlll's  1*31  tatutes. 


-    . 


3 

In  vie*  of  the  theory  on  which  tho  oase  wee  tried,  we 
think  there  ahoulrt  fee  e  retrial  vhere  all  the  faota  oan  be  addi.oed 
at  to  «  at  waa  eald  nnd  done  with  reference  to  securing  the  pa/Bent 
of  the  note  from  euoh  or  all  of  the  defendants.  ».one  of  t  eae 
questions  are  argued  by  oounsel  for  plaintiff,  who  urge*  technical 
reasona  why  the  Judgment  should  be  afi  ir-.t;d,  one  of  uhlch  is  that 
slnee  tho  bill  of  exceptions  falla  to  show  a  motion  for  a  new  trial, 
def  on  slant  T!afer  is  not  in  a  position  to  ralae  most  of  the  polnta  he 
urges  here  for  a  reversal.  There  being  a  Gi rested  verdiet,  we  think 
no  motion  for  a  no*  trial  w  s  necesst  ry,  booause  the  question  de- 
cided by  tho  court  was  a  question  of  law.   It  is  analogous  to  a 
ease  that  Is  tried  by  tho  court  without  a  Jury  where  a  motion  for  a 
new  trial  is  neither  required  nor  authorized  by  law  or  the  rules 
of  practice.   3lL.:ox  '"eg  "o.  v.  j.orloon  Tag  C  >..  234  111.  17d; 
Tr.>ut  v.  City  of  ^orrln.  243  111.  App.  346.   In  any  event,  defendant 
has  saved  the  legal  question  for  review  without  a  motion  for  a  new 
trial.  Yarbor  v.  Chicago  ^_  A.or,  __._.  Co.,  235  111.  589.   we  think 
there  was  no  error  in  the  court  refusing  the  defendant  a  contlnuanoe, 
nor  In  th.->  trial  Judge  examining  the  prospective  Jurors,  for  the 
reason  that  it  appears  that  counsel  for  the  defendant  know  the  oase 
waa  to  be  called  for  trial  on  the  day  it  was  oalled  because  he  was  in 
court  a  day  or  so  before,  v. hen  the  oaae  wa«  apeolfloally  set  and  he 
could  not  rely  on  a  notice  published  in  the  Law  Bulletin  by  the  Chief 
Justice  of  the  ooi.rt  to  the  effect  that  no  caaea  would  be  heard  on 

the  day  tho  oase  was  set  for  trial.   Ihe  oourt  was  entirely  warranted 
in  examining  the  prospective  jurors  then  it  was  obvious  that  oounsel 
for  the  defendant  v«s  consuming  unnecessary  time  for  no  good  reason. 
ihe  Judgment  of  the  I  unioipal  court  of  Chicago  la  reveraed 
and  the  cause  remanded  for  a  new  trial. 

itfVXKSXD  AMD  RFJ/UKDXD. 

i.e.  urely  and  iiatohett,  JJ.t   conour. 
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HXLOS  niCKSOB, 

(  (-omnlftinnot)    Apnellce, 

vs. 


DKLBiiRT   D.    SHRaSBAa,    ADSL  AIDS 
J.    aHRiSSkAB,    ARTHUR  V.    JOHBBOB 
and  LAURA  A.    JCHn'BOIt,  v~> 

(Dsf  endarts)    Appellees. 


RU3BKU.  VXHKBAUGH,    Trustee. 

Appellant, 


▼  ». 


ARTHUR  7.    JOHBSOJI   et   al .  , 

( Defendant a)    Appellees. 


APPKAL   FROM  8UMRI0R 
M  Of   COOK  COU1.VY. 

f265  I.A.  602! 


ir.  prv  ncs  0*CG»'M>R 

THE  OPXi.lOB   OP   THE   COURT. 


By  this  appeal  Kuesell  tfirebaugh,    at  tru  t«e,    seeks   to   re- 
verse an  order  ar.d  decree   entered   Uy  the  Superior  court  of   Cook 
county  on   July   29,    1931,   by  -which   it  was  ordered   and   deoreed   that 
the  receiver  pay   to    the   cocyr.ilT.in  unt,   tielge  Brickson,      1H2   .01. 

The   record   diacloaes    tiiu.t   on   June   20,   1029,    the   oompl«lnani, 
Brickson,    filed  a  creditor4*  bill    aw*tlnst    four  defendant*  wherein 
he  alleged    that  he  had   obtained   a  judgment  ato .inst   then  in   the   sua 
of  17100.21;    that   an   execution  Had   been    retained  «e   p  »rt    satisfied 
and  that   the  defendants  had  an  Interest   in   certain   real    estate  which 
he  sought   to   reach.      July  13,   1929,   a  receiver  was   appointed  to   take 
charge  of  the  real   estate,   collect    the   rente,    etc.      The  receiver 
qualified    and   entered   upon  hie      utles,    and  was   luter   eucceeded   by 
another  receiver.      Prior   to   and    at    the   tins   complainant   o    tained 
his  Judgment    there  was  a  mortgage  on   the  property,   eiven  to   secure 
an      indebtedness  of   $98,500,    %nd   on  January  15,    195C  ,   Plrebaugh,   as 
trustee  under  the   trust   deed,    liled  his  bill   to   forsolose  th*  eiortgagS' 
making   the    eonplalnant   and   the  defendants   in   the   instant   cass  parties 

defendant.      On  karoh  10,   1930,  he  filed  an   intervening  petition   in 
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the   instant   suit   an  1  proeured  a;,  order  to  be   entered   c'reetin,-    the 
receiver  to   vay  him,  out  oi    the  moneys   collected  by  the   receiver, 
certain   specified   suits  which  wore   due   and   payable  on   account   of  the 
indebtedness   secured  by   the   truot  deed.      The  order   provided  that 
theoe  payments  were   to   be  made  montnly  until   the  15th  day  of  June, 
1930,  or  until    the  further  order  ol'   the   court.      In  accordance  with 
tula  order,    the  receiver  wade  a  nwu&:er  ol*  payments  to  -/irebaugh, 
trustee,   aggregating  *ore   than  M«09Q.     All   of  turn  payouts  were 
not  made  as   required  by   the   order,    and  on  August    d,    19. v.. ,   /irebuugh 
filed  another   intervening   petition,    setting  up   the   payments   ordered 
to   be  made  by   the   receiver   us   above    stated,    tuat    the   receiver  had 
made  no  payments  since  April   17,    l.ic,   and  praying  that   the  receiver- 
ship be  extended  to   cover   ta«   foreclosure   suit,      an  order  v&s  en- 
tered  accordingly. 

fei  December  23,   19  V,   a  deoree  was  entered  in  the   foreclosure 
suit.      In   trie  decree   the   court   i\»und   tnat   the  receiver  in   the   in- 
stant  case  had  money   tn  his  har.de  wnioh  ne  uad   collected  as  rents 
from  the  premises,    that   they  had  been    speitlfically  pledged   to   pay 
the   indebtedness   secured  by   the    trust   deed,   and   It  was  ordered   and 
decreed  that    the  receiver  be  continued  until   the   sale  of  the  real 
•state  und'-T  the  deoree  and  until    the  further  order  of   court.      The 
indebtedness   found  to  be  due  in    the   foreclosure  decree  not  having 
boon  paid,    the  property  was  sold   and  a  deficiency  decree  entered 
aprll   8,  1931,   of  which  sore  than  £16,000  remains  unpaid.      Ihe  de- 
ficiency decree  contains   the   following:      "It   is   fuxtner  ordered  *nd 
adjudged   that   all  moneys   in    tne  hands  of  the  kcrth  'lawn   State  lank, 
a  corporation,    the  hecelver  herein,   and  all  moneys   coding  into   the 
hands  of  said  Keeelver,    shall   be  applied   from   time  to   time  under 
the  order  of    this  court   in  payment  of  deficiency  due  Complainant.  ■ 

The   instant   case  was   referred   to   a  maeter   in    chancery  who 
took   the  evidence,  made  up  his   report  and   reoosw.au-'ed   that  an  order 
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be   entered  Ji«   rreu  In   Uu  hands  of   the   trustee   "hich  were 

collect*!!    i'rlor   to   August   a,    1630,    be  turned  ever  by  the    •     • 
eelver    to  lUNll  tfirebauuh,    trustee,  hoi  Hm§   thit   the  decree  en- 
tered  In   the    foreclosure   suit  hud  adjudicated  ahe  matter.      The 
Chancellor   sustained   exceptions    to    the   report   and  M    July   29,    19 31, 
a  decree  was    entered   In    |lM   instant    case.      The  Chancellor  held    that 
the   complainant,    iric-con,    by  reas  n   of  fell  diligence   in   having  a 
receiver  appointed,  was   entitled    to   the   rents  fta    ths  hands  of   the 
receiver  wnich  Mi  had   collected  prior    to  August   d,   1630,   the  date 
•n  w.iioh   the  receivership  was  extended    to    the   j'oifcloju/re  suit.      In 
this  we  think   the  Chancellor  erred,   because  it  had  been   specifically 
decreed  in   the  foreclosure   suit   that   all  moneys   Uien   in    Had  hands 
of  the  reooiver  an?  uU  moneys   thereafter  carina  into  hit  h...      i 
should  be   applied  by   the   receiver    towards    KM   paymen-s.  |   defi- 

ciency decree,      Complainant  was  made  a  p.«*rt.,    to    the   foreclosure 
suit   and  siade  no   complaint   to    the  deoree  entered  in    that  case,    and 
the  matter    there  having,  been   adjudicated  he   cannot   afterwords    com- 
plain  that  he  was  not  awarded  rents  in   tne  hands  of   the   receiver 
collected   prior   to  Auguat   8,   lv- 

The  decree  of  ths  iiuoerior  court  of  Cook  county  is  reversed 
and   the  cause  remanded  witn   directions   to    enter  a  decree  in  accord- 
ance with  what  we  have  stated   in   this  opinion.      Xhe   abstract  of 
record    is   sub st an ti Lilly  a  transcript   oi    the  record   and   is   to   a 
great   extent  unnecessary  to   present   the  questions  involved.      The 
cost      of  the   abstract  will    there*. ore  be   taxed  one-n  .1;     to   the   com- 
plainant,  *rle*son,    -and  ene-hali    to  Jrlrebaugh,   trustee. 


aKVlnoal)  Akb  KHsUiaBD 
WITH  DIKXCTlukS. 


katchett ,   J.,    concurs. 
koSurely,    J.,   dissents. 
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*R.  JUSTICE  Mo3UK£LY  Diesentlng:    I  u  of  the  opinion  that 
the  decretal  ordor  referred  to  could  apply  only  to  moneys  coning 
into  tho  hand*  of  the  rocalror  frot>  tho  dote  of  his  appointment 
in  tho  foreclosure  proceeding*.   Who  two  receiverships  are  i«o»* 
rate  and  distinct  and  the  court  could  not  pr  perly  enter  an  order 
In  the  foreclosure  proooedingo  alone  eaioh  would  affect  tho  receiver 
chip  in  the  other  proceedings . 
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JAkttS  H.  ;100PJVK, 

Plaintiff  In  Srror, 

VB. 

0*0*01  1XJIKKB3XKJJ, 

Defendant   in  Lrror. 


OR  TO  MUNIUPAL 

0/  CrfiCAUO. 


265I.A.  603 


Ml.  prt>.8iDi>ti  jruaiict  o'cchob 

DKLIVKRKD  TH.K  0PI*I0I>   0*  TH3   COURT. 

en  *ay  2,   1928,   plaintiff,    delving  to  fee  the  owner  of 
cert* in   real   estate   In  Chicago  located   at  ttenaere  and     ollywo©4 
eremite,    Chi  cage,   "brought   suit    agninat    the   defendant,    one   of  the 
tenants  of   the  property,  which    consisted  of  18  apartments,    to 
recorer  1139.00   claimed   to  he    'uc  hl»  for    rent   for   the  month  of 
Kay,   1928.      There  was  a   trial   before   the   court  without   a  jury,    and 
a  finding  and   ju1«*ent  in   defendant's  favor  and  plaij  tiff  prose- 
cutes this  writ  of  error. 

The  f*ots  as  to   the  ownership  of  the  proporty  by  plaintiff 
haws  been  before  this  court   on  a  number  of  prior  occasions,   and   in 
an  opinion  rendered  by  the  oscond  division  of  this   court,    filed 
July  3,   1929,    it  was  held    that  plaintiff's    title  to   the  property 
was  void.     Hooper  v.   Becker.   254   111.   Apo.    606.     Certiorari  was 
denied   in   this   case  by  the  Supreme   court.      In  another  opinion 
filed  by  the   save  division  of  this   court   on  October  9,   19:51,   the 
faots   involved    are   set    forth  with  considerable  detail,    in  which 
Opinion  It   Is   again   distinctly   stated   that  plaintiff's    title   to 
the  property  was  void  and    that   it  had  been   so   adjudicated.     Becker 
v.  Hoopgr.   263   111.   App.   18.      And  on  hoveisbir  9,  19  31,  wo  filed 
two  opinions   in  whloh  we  followed   the  opinions  and  Judgment  of   the 
Second   division   in   the   eases   above  oentione*  and  held   that  plain- 
tiff's  title  was   void.      Hooper  y.   ULlpper.   l>o.    35063,  and     hooper 
v.   Cohen.  *o.    35198. 

It  would  seem   that   these  opinions  and   decisions  ought   to 
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hare  oeen   euffieient    information    to  plaintiff    that   it  hod  feoon   re- 
peatedly adjudicated   that  hlo   title   to   tho  property  wae  tc14,   jet 
we   find  him  in   the   lnetant  caoo  again  pro  » treating  a  writ  of  error 
and   etill    endeavoring   to   collect    wit   from   the   preicieee   to  wnioh 
we  hare   repeatedly  held  he  hue  no    claim. 

Tho   Judgment   of   tho  «uniuipal    court   oi    Chicago   is  affirmed. 

JUDCauSliT   AF7IRMKD. 

fcoSurely   and  *  atchett ,   J  J. ,    concur. 
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LOUIS  RUT,   IATX   JOilHaoi   and  fgfr J\  J 

JkOOm.    for  u*e   of  FBUkJiAL  UOA*  W  ^f 

A  8AVUIG3  aa**.,    *  Cs  roo  rat  Ion,  V  ^^-^ 


ayysllant 


vr. 


©uoABo  liuow  rauiufl  g  a? amy, 

a  Cor  no  rat  Ion, 

appellee. 


APPKAL  PROM  MU: 
OX  CHIC  Ac:  . 


265  I.A.  603 


ill.    PRSttlDIkCJ    J  j    iiCE   0»CiiM*0R 
DSXIVKHED  THK  OF IK 10*   0?   TKK    C(  U   T. 


Judgment  by   confession  im  entered  by  the  kunieipni    eourt 
of  Chicago   in   favor   of  plaintiff,    tne    aayee   of   a  promissory  note, 
and  against   the  defendant  waiter.      Ml   execution  was  issued   and  re- 
turned no  part    satisfied.      afterwards  plaintiff  filed   an   affidavit 
t*T  garnishee   summons    *gUnst    the   whieago    Show  Printing  Company,    a 
eorooratlon,   and  it  vae  caponed  as  garnisaee.      A  conditional  judg- 
ment wao   entered   against   it   and   tu  terwards  a  scAre  tfjj|flt  served   on 
it   to  make  the  judgment   final.      Ska  scire  f  iciaff  was   returnable  on 
kay  14,   1931,    oiid   on   the   sai&e  day  an  order  was   entered  giving  the 
garnishee  ten   days  from  that   ti.oe  to  answer,      kay   ?7th,   w-iioh  was 
three  days   aft»r   the  passage  of    the   time  within  which  the  garfishes 
was   ruled   to   answer,    it   filed   its   answer   and   two   days  later  the 
garnishee  was   defaulted   for   failure  to  answer,    the  answer  filed 
being  apparently   ignored,    and   judgment  wae   entered   against   the 
garnishee  for   #333.80. 

o   far  as  the    reoord   discloses  nothing   further  was   done 
until   August    7th  following,    wnsn ,    pursuant    to  notice,    the  garnishes 
filed   its  verified  petition   su>>   orted  by   an   affidavit,    and  moved 
the   court    to   vaoate    the   judgment    entered   against    it   on  *ay   39th. 
The  motion  was    sustained   and    the   judgment   vacated    and   it  «m    "further 
ordered  by  the   Court    that  IWFI   be   and    the   same  is  hereby  given 
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garnish**   to   file   answer   instanter. 

•d*niiih««,   Cngo.    jho*  Pr^ntln*  co.  ,   a  oerp.  ,   euswors  no 
funds,      Plaintiff   contests  answer.* 

ttix  day*  later,  August  1  *th,   another  order  was   entered   as 
fellows:      "£o«   cease  ths   plaintiff  herein   and     aovss   the  Court    t  .at 
ths  answer  of  ths  garnishes  be   strlckon  from   tno   flltg  ol    tnis   etusi, 
wnioh  aotion   the  Court  eustaine.      It   Is  ordered  by   the  tfourt   that  a 
rule  be   entered  on  garnishee  to   file  an  amended  answer  In  fire    (5) 
days.*      On   the  neat   day  U»e   garnishee   filed  an   answer  In  whicn   It 
set  up   that  It  had  no     funds  belc.r.binb  to    the  jui^ent  debtor.      The 
next   that  app<M*rs  Is  ox*  August    '1st,   wiien    the  court    entered  the 
following  order;      "iiow  eoa«s   ;ac  plaintiff  and  prays   an  appeal    frost 
the  order  of  August   7th,   19.il,    to   the  Appellate  Court  in  and  for 
the  Viret  District  of   Ulincia,  *     which  appeal  waa  granted  on  condi- 
tion   that  plaintiff  file  a  b  nd    and  bill    of   exceptions  witttln   30   and 
60  daya  reeneot ivcly. 

Plaintiff 's  position  is   that   the  order  of  court   sntersd 
August   7th,  wacating   the  Jui^.^nt   entered    -Against   the  garnishee, 
wao  unwarranted  because  the  pstitlon  and  eupnorting   affidarlt   did 
not   show  sufficient  grcundo  unler  section   21  of  the  Municipal   Sourt 
Act  or  section   3»    of  the  Practice  Aot.      It   further  contende   that   the 
proper   ^roee^ure  was  not   followed  by  the   trial   court  because  the 
court   paesed  on   the  garni  shea4  a  .notion    to  vacate   the   jdd^sent  upon 
reading  tno  petition  and  affidavit  without   ruling  the  plaintiff  to 
answer. 

la  ralea    the  question  of  the  sufficiency  cf  ths  aotion  aade 
under   section  cv   of   the   Practice    tot  or  ond-r  ssotion   21   of  the 
Municipal   Court  aot,    it  is  tae  proper  practice  to  der.ur  to   the 
aotion  by  plea  of  nulla   eat   ergtua.  by  aotion   to   strixe,   by  pleading 
apecial  matter   in    confeseicn   and   avoidance,    or  by  oaking  an  issue  of 
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fact   by  tr&v-rsing  th*  action.      People  v.    Crook,*,    326   111.    266. 
While  bo   formal    rule  »«i    rrstered   or.    the   garrleh**    to    •n:  ur,    ?>lead 
or   »ni*»r,    yet  re  sunt,   presume   the   court   treated   vhe   question    as 
though  a  dswurrer  had  been    filed   bo   as   to    raise   tho    question  «f 
the   sufficiency  of   th<»   petition,      hut   re    think   plaintiff   is  not 
in   a  position    to    raise   th-ee   Questions  here,    beeauss  whan   on 
August   7th  the   court   sntsrsd  tho  ordsr  sustaining  tho  garnishee's 
motion   and   vacat**1    the   judpfrient ,    it  was  ordered    that    tho  furnishes 
bo  given  leave  to    file  as  anew*r  inr.tstnter   and   the  record   discloses 
that    tho   garnishee   answered   that    it  had  as    funds  belonging   to    tho 
Ju<*fljr*nt   debtor   and    that   olnir. tiff   contested    tho   ar.ewer,    and   six 
days  later    fhe  plaintiff  wont   into    court   and   procursd   an  order   to 
bs  entered    striking   the  answer  of  tho  garnish**   from  th*   files   erne 
the  garnishee  was   again    ruled   to    file   an    amended  answer  within 
five  dive.       It  was  not   until   August   21st   that   the  dsfsndant   prayed 
an   apneal    from   the  order  of  august    7th.      Th*  order  of  August   7th 
was   a  final    and   anpeelabl*  order,    froi-    wnicn    th*  plaintiff   should 
haw*  apn*aled  without  having   ta*«n   affiraativ*   action,    which  in 
effect,    treated   the  ord*r  vacating   th*  Judgment  a*  valid   and 
MnHng.      In   thee*   circumstances  plaintiff   is   estoppsd   from  now 
questioning   the   correctness  of    the  order  which  vacated  the  judg- 
ment. 

The  order  of   th*  Municipal   court  appealed  from  1*  affirmed. 

ORDSR  AFi'IKkiXD. 

MeSuroly  and  Match*tt,    JJ. ,    concur. 
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JtARY  F.   MOOWS, 

intiff  in  Krroi 

VS. 

VLVL8TAR  OKaVSB, 

2efendunt  in 


kUAXCT 

one 


J5I.A.  603 

ut.  JUuTica  Mem  klivk       res  opuiok  of  thx  couht. 


first 


This   is  a  landlord   and    tenant    cane   ir.   »*hioh  plain* 


tiff/had  a  Judgment  by  cenf eeslon   for  $68  and  attorney'*  fees, 
for   rent  alleged   to   l»e  duo  under  a  written  lease  for  December, 
193C.     Later,   leave  wae  given   to   the  defendant  to  rake  a  defeneo 
and  the  oaoe  was  hoard  by  tfci   oourt  without  a  Jury.      The  Judgment 
entered  by  confession  was  vacated  and  Judgment  was   entered  for 
defendant.      Plaintiff  cook*  a  reversal.      The  judgment  suet  bo  re- 
vereed  and   the  cause  remanded   ior  another    trial    in  order  that   the 
facte  may  bo  properly  presented  in   evidence. 

By   the  petition    filed  by   the    defendant   asking   that 
the  Judgment  be  vacated ,   it   is   alleged  that   the  plaintiff  had 
sworn   out  a  warrant   far   the    arrest  of  the  defendant,    claiming   that 
defendant  waa  damaging   the  pluublng  in   the  rented  premises;    that 
plaintiff  hi\d  ordered   defendant   to  vacate,    ao   she  considered  his 
an  undesirable  tenant;    that  upon    the  hearing  of  the   charge  against 
defendant  before  Judge  Sberhardt  of  tho  Municipal   court,    it  was 
suggested  by   the  Judge   that   the  matters  in   dispute  between   tho 
parties  should  bo   settled  by  the  defendant   coving,  which  was  agreed 
to,    and   the   ease  was   continued   in   order  that  defendant  might   carry 
out  hie  agreement  to   vacate;    tnat  when   the   ease   again   oaue  before 
Judge  Sberhardt,   it  was   shown   that   defendant  had  moved  fret,   tho 
premises   and    the  ease  vas  dismissed.      The   tri  .1    court   |sj   the   present 
oaoe   indicated  that  he  would  net  permit  the  defendant   to  prove  thio. 
The  defendant   should  have  been   permitted   to   show  what  happened 
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before  Juig#   Sborhardt,    in]   that  ho  vacated   the  pwiMfl  pursuant 
to   an   agreement  entered   into   at    that    tlmo. 

Defendant    testified   he  saved   out   on  December  let,    *nd 
that   nlaintiff  h*d  asked  bk   to  move.      Plaintiff  testifying,   waa 
asked  to   give  her  version  of   this   conversation,    but   th«  oourt 
ruled   that  he  was   "not   intereetad   in   that."     If   there  was  an 
agreement   between    the   landlord   und   tenant    that  he   should  siota,    and 
defendant   did     .ote  pursuant   to   the  agreement,    tnere  was  a   sur- 
render of    the  promises   and   plaintiff  oaiu<ot   reoovor   rental    for   a 
subsequent  period.        Brewer  v.  National  Union  Bull  Unit  Atwoc lo- 
tion.  16d    ill.    221;    Automobile    >upply  Co.   v.    bponcln-Aatlpn   Corj^, 
340   111.    l»d;    Al  scholar   v.    *chlff.   164   111.    2Vd;    Willi. we  y. 
Vandarbllt.   145  111.    23ci. 

It  aopeara  tuat  plaintiff  re-rented  the  prer ires  to 
other  tenant  a   for  a  ter.:s   ooauaenoing  witn  December,   but  apparently 
•he  made  concessions   to   tna  new  tenant   for   this  Fiontu. 

In  order   th&t   the  fncts  may  be  fully  developed  upon 
a  second   trial,    the  Judgment   is  reversed  and   the   cause   is  remanded. 

RaTKRS«T>  A*T>  RKMANDS7). 

O'Connor,   ?.    J.,   anduatehett,   J.,    conour. 
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JOHK   A.    PTRM, 

Appellee, 

vs. 

IBID  JBBCKLSnSHO   Mid   W^LLIliuTO* 
APARTkMT  BUILDIM    CCKPCKATIOJS,         ) 
Appellants.  ) 
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APPEAL   PROst    CIRCUIT   tfCU 
OP  COOK  COUNTY.1 


26  5  I.A.  60311 


MR.    JUSTICE  *o8JhKLY   DJ5LIVERKD  THE  OPIklOR   OP  THK  COURT. 

Complainant    i'iled   a   till    to   establish   a  moniuiio'i 
lien   lor   labor   and  material*!   furnished    to    the   defendant  Building 
Corporation,   or  which  defendant  deeklenbcrg  la  the  dlrootlng 
head.      The   cause  was  referred  to  a  master    to   taue  evidence  and 
ho  reported,    recommending  that  a  lien  he  allowed,      Exc potions  were 
overruled  and   a  decree   entered   finding  that   complainant  was   entitled 
to  a  mechanic's  lien   for  approximately  #11  •  512,   witr:  interest.      De- 
fondants   appeal . 

The  crucial  question  relates   to  a  waiver  of  lien  given 
by  complainant  on  April   22,   1' 27,   which  purports  to  bo  a  waiver 
for  all   labor  and  materials   "furnished  or  which  may  be   furnished. " 
Complainant,   by   an    amended   bill,    alleged   that   this  was   executed 
and  delivered  by  mutual  mistake  and   contrary  to  the  intention  of 
complainant   and  defendants,   which  was   that    it   should   be   a  partial 
waiver.      Complainant   asked   that   it  be  corrected.     Defendants  deny 
that  a  mistake  was  made  and   stand  upon  the  language  of   the  waiver. 
The  master   found   that  throuj.n   an  error  of   the  scrivener  who  pre- 
pared  tho  waiver.    It  purported   to  waive  a  lien  on  account  of  labor 
of  material    furnished  or   to  be   furnished,  whereas  It  was   the   in- 
tention that  it  should  be  a  partial  waiver  to    the    extent  of  the 
payment  made.      The  decree   entered  was    to   the   same   effect. 

Te  are  of   the  opinion   the  evidence  justified   this 
conclusion.      Before  April    22,   1927,   partial  *elvers  were  given  by 
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complainant   as   the  work   progressed.      On  April    List   complainant    an* 
Bceklenberg  had  a  conToraatlon  in  whloh  complainant  asked  for  a 
payment  on  account  and  neoklenberg  told  him  he  thought  he  could 
bring  aim  .$3,000  and   asked  complainant   to   bring  a  waiver.      A  elerk 
in  the  employ  of  the  Kiech  Paint  Company,  whioh  furnished  some  of 
the  materials,    drew  the  waiver  in  question.      It   testified   that   com- 
plainant   asked  hi*   to  make  out  a   "partial*   waiver   and  he   filled   out 
a  printed    form.      This   clerk   said    that  he  did  not    understand  what   a 
partial  waiver  m*ar.t,    as  he  had  not  m'ide  out   any  waivers  of  11  sn 
prior   to    tills   time.      This   is  corroborated  by   the    testimony   of  com* 
plainant,   who    *.ii(    that   h«    isked    the   clerk    to  make   out   a  partial 
waiver,   whioh   complainant   signed  without   reading   and   it  was   put   in 
an  envelope  and  mailed.      Complainant   testified   that  he  assumed  it 
was   in    ;rop*r  form  for  a  partial  waiver  and   that  he    lid  not  know 
it  was  a  full  waiver    aid  included  waiver   for   future  work,      ihe 
testimony  of  defendant  Eecklenberg  is   consistent  with  this  version 
of  the  matter. 

furthermore,   the  surrounding  oirou&etanoes   indicate 
that   the  parties  did  not   Intend   that   It  was  to  be  a  waiver  in   full 
and   for    future  work.      After   allowing  all    oredlts  defendants  ware 
Indebted  on  April   22,   1927,    to   complainant   in  the  sum  of  $9134.40. 
Complainant   continued  to  work  for  some   time  after  this  date   and 
furnished  additional   labor   and  materials  of  the  value  of  32328,01. 

It   is  highly  improbable   that    complainant  would   settle 
his  lira   rights   to  over  £9000    or!   also  hit   right      to   a  lies   for 
additional  labor  and  materials   to   the  extent   of  over  13000,   aggre- 
gating over  911,000,    for  the  payment  of  43000. 

The  deeree  properly   found  that   there  was  a  mutual 
mistake  in  the  wording  of  the  waiver  of  April   22nd,      It   is  well 
established   that  where,  by  the  mistake  of  a  sorlv oner,  the     Instru- 
ment does  not   speak  the   true  intention  of  the  parties,    equity  will 
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reform  the  instrument  of  the   parties.     Arabbomhalt  v.   ^n^r   33? 
HI-    396;   >royd,  v,    ogimltf,,    **■   ett«    358;    garter  v»   **Tffiei.    M 
111.    455;   kpiennan   v.    Johnston.    6^   111.    3^,6;    apnease  v.      oronoy. 
125   111.    653. 

Defendants   question    the  aet  4>d   followed    by  the  aastsr 
la   establishing   the  measure  of  damages,      i'he  contraot   *u   terminated 
by   the   def endauts,    as   the  master   round-      It   provided    lor    taa  pay- 
ment of  a  lump  eu*  for  all   the  work  mad  materials   furnished.      This 
•as  modified  by   Jour   contracta  entered   into  on   aubaequent   dataa. 
Neither  the   contract  nor   the  acdiJ'i  cat  ions  contain  t*ny  proviaiono 
whereby   it   oould  ba   shown   what     u*y   apeoifio  labor  or  mater  tale  ware 
worth,   h*?nce   complainant   Introduced   evidence  to   auow  what   they  vers 
reasonably  worth.      Tale  met/iod  has  been  approved  in  Lincoln  t. 
S^hwaria,    70  111.   134,    and  in  Job  at  v.    Qlty  of  Danville.    Hi  111. 
App.    571.      In   the  latter  case  it  waa   aaid:      "Where  the  performance 
of  a  contract  by  the  contractor  hae  boon  prevented  by  the  other 
party,    and  the  work   done  up   to    that    time  hue  been  in   compliance  with 
the  contract,   and   there  le  nothing  in   the  oontraol  by  which  the 
compensation    for   the   part  oerformed   can  be  determined,    the  measure 
of  damages   la   the  reasonable  value  of  the  worx   done   and    the  material 
furniehed."     Defendants  offered  no   proof  to   show  that   the   theory 
for  measuring     the   dama^ee,   proposed  by   thej&,   would  have  been   any 
more  favorable  to   the**   than   the   theory  followed  by  the  aaeter  and 
approved  by   the   chancellor. 

The  deoree  provided   that  interest  at   5  per   cent  on   the 
amount   found  due   should  be  allowed  from  a  ay  o,   19^7,    DM  date  of 
the  laet  work  done  by  complainant.      There  was  abundant   evidence 
that   complainant  repeatedly   requested  payment   due   on    the  balance 
of  hie   contract;    that   at  one  time  defendant  l>eeklenberc  checked 
his  bill    for   tiuis  and  promised  that   coiuplainant  would   *h«ar  from 
me  soon."     There  was  no   proof   to   controvert   the  amount  due   complain. 
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ant,    the  defendants  r*lying   upon   the  provisions  or  the  waiver 
of  April  22nd.      The  Mechanic^  Lisa  statute,   chapter   &2,    section 
:,      roYides  that   thf  sieehanie   shall   have  a  lien  for   the  labor  and 
suUerialo   fumiehed   and   interest    iron    the   date   the  sa»e  was   due. 
Wo  are  of  the  opinion   tnat   the  decree  properly  allowed  interest. 

The  decree  doee   .luetieo   in    the  matter   and   it   is 
affirmed. 

AFFTHIttD. 
t*tMets>|     '.    J.,    and  teatehett,    J.,    concur. 
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SUSAaOK  JtfMUtt>wat,I ,  Ad^inistratr 
of  the  Estate  of  John  iosakoaki 
Deceased , 

Appellee,. 
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rati  FARM  PRODUCTS   COKPOUATIOH ,  ) 

Appellsu.t.  ) 
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KB.    JJ.IId  KaSURfLY  Diti.IYKR3D  TKK  OPIHG*  OF  THE  COVKT. 

On  the  morning  of  fcarch  20,  1930,  John  Koaakowaki , 
hereafter  oall*d  plaintiff,  vae  riding  with  four  oU»ar  man  in  a 
Snick  auto. -chile  gtiftfl  icitthward,  whs*;  it  collided  with  a  north 
tour-id  milk  motor   truck  b*lo:  defendant,      l'iaintiif  waa 

killed   In   the   collision.      His  wife  waa  appointed  administratrix 
and,   brin£in#  suit,   had  a  verdict   ua&  Judt.jaant   for  «1...  ,      9,      De- 
fendant appeals. 

It   la   ear/.<?stly  argued  by  defendant   tnat    the  verdict 
la   contrary  to   the  wei^ut  ef   the   evidence.      Xhe   five  men,   including 
plaintiff,   were   in   a  oar  frtlf <t»j  to   and  driven  by  Everett  Ander- 
son.     They  were  gcing  to  Cicero  where   they  were  employad.      The  ac- 
cident hanoenad  north  of   the  village  limits  of  Deerflcld,   Illinois, 
at   about  6:30  a.   ».      Although  one  of  the  witnesoes  testified  It 
waa  a  dark  and   fogj;y  morning.    Mm   tHate*  wiuieeees   say  it  waa  clear 
and   the   aun   shining.      The  paved   roadway   is  about  Id  feet  wide   and 
at   thia  point   curv*s   ?harply   to    the  ri^ut   aa  on«  ,..,oes   aouth,   and 
ther<»   it   ar   Incline  in    the   roadway  from   the   wnst   to    the  waat  of  IS 
inches.      A  white  line  indicates   the  canter  of  the   road*     As  the 
Buick  was   r  the   curve   ^.in^    south,   the   defendant's   truck 

was  paasine  alongside   grin*    north.      As   they  paeead   tney   collided. 
Defendant    arguea   that    this   oecuired   tveause   the  huick  waa   being 
driven  with  its  left  wheele   several  inches   east  of   t.ie  wnite  line 
in   tne   center  of  the  road,   and  rulers   to   the  rule  of  the   road 
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which  requires   every  person  ooerutin^  or   driving  a  vehicle   on   a 
paved  or  hard   surfaced   road,    suou   as    this  was,   to  koto  to   th« 
right  01'  the   contor    line  wfecntver   practicable.      Chapter  121, 
•eetlon  161,   Illinois  Statutes  ( Cahill . ) 

Plaintiff   says   the  aecident  happened  beottuss   the 
driver   of  defendant's   truck  went    eo  near   the   esnter  line    tnat 
the  curve  and  incline   in   the   xoad    towards   the  w»st  at   this  point 
tJirew    the  upper  part  of  the  truck  over  into    the  way  of  the  south 
bound  iiuick,    tearing  off  the  upper  part  of  the  Jruiox  and   striking 
plaintiff,   who  was   sitting  in   the  rear   seat  on   the  left   side. 

All   of  the   four  »er-    riding   in   the  Buiek   testified 
substantially   that   they  were  going   southward   at   about    3C  miles 
an  hour,    following  behind   a  large  truck  which  was  gc  Ing  ir,    the 
same  direction.      They  were  about   N   feet  behind  it  when  defend* 
ant's  milk   truck  was  coring  norta  past   the   south  bound  kuick,    und 
Anderson   testified   that  he   saw  the   rear  end  of  the  milk  truck 
"sweeping   towards"    the  lulek.      They  all    say   that   at  no   time  was 
the  Euick  east  of  the   center  ot    the   road.      Another  witness,    usrsssn 
Huehl,   who  lived  near  by,   testified   that  he   saw  the  accident;    that 
the  Buiok  automobile  was  travelling  on   ths   right   aide  of   the  road 
about  IS  to  15  inches  west  of  the  center  line;    that   the  defendant 'i 
truck  ca»'-   fron:  the  south,   and  as  it  passed   the  Buiok  the  drop   in 
the  roadbed   to   the  west  was   so  steep   that   it   raised    the  easterly 
wheels  of  the  truck  so  high   that  it   threw   the  box  of  ths   truck 
over  into   the  west   side  of  the  road,    striding  and  ripping  off  the 
top  of  the  Buick.      The  milk  truck   is   the  ordinary  also  of  a  box 
ear  truck. 

The  driver  of  defendant's  truck  testified   that  <rhea 
the  Bui  ok   ca>  *   lr.   contact  with  his   truck  his   true*  was  about  14 
inches   east  of  the  center  of  the  road,    and  that   at  ne   Hmo  was 
ths   truck  west   of  the   center  line;    that  as   they  passed,    the  Buiok 
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swung  over   to  his  side  of  the  road  anrt   the  baox   end  of  the  £uiok 
•  truck  hie   truck  at   about   its  center.      Thoro  wao  also  in   evidence 
oortaln   »kld  a 'irks   on   tho   road  which  defendant   argues   indicated 
that   tho  Bulck   started   to   skid  after  It   struck,    from  a  point 
about   eight   inches  east  of  tho  center  line  of   the   road,     however, 
it  vas  argued  by  plaintiff's   counsel    to    the  Jury   that  when   the 
body  of   the    truck   struck  the  huick  towards  its   front,   the  natural 
reeult  would  bo  to   swing  the  front   «nd  of  the  Bui ok  towards   the 
vest,   the  rear  end  going  towards   the  east,   across   MM  center  line. 
The  conflicting  versions  of  tho  occurrence  were  presented   to  the 
Jury,  who   evidently  accepted  plaintiff's  version.     While  we  may 
have   cone  mental  reservations  as   to  whether  all    the  facts  were 
accurately  presented,    yet  we  cannot   say  that   the  conclusion  of 
the  Jury  is  manifestly  agninst   the  weight   of  the  evidence. 

Defendant   complains   of  plaintiff's   given   instruction 
*e.    5,   whioh  is  a  verbatim   statement  of  the    statute  which  provides 
that,   whenever   the  deatu  of  a  pereun   shall   be  caueed  by  the  wrongful 
act   of  another,    the  Jury   shall   give   such  dai-agee  as   shall   bs  fair 
and   Just   compensation   to   the  wife  or  next  of  kin,  not   exceeding 
the   cum  of  #10,000.      this   instruction  merely  informs   the  Jury  that 
a  right  to  bring  the  action   is  granted  by  the  statute  and   that 
the  limit  of  any  recovery  is  110,000.      This  instruction  has  been 
approved  in  Domini-;  v.    City  of  Chisago.   321   ill.    341,    and  In  *o re- 
dan Trust  k  Savings  hank  v.   South  Suburban  motor  Coach  Co. ,  fc© . 
34409,   opinion    filed   in    this   court   April   15,   1931,    in  which 
certiorari,  was   denied  by  the  Supreme  court. 

Maintiff  '•   given   instruction  fee),    12   is   earnestly 
erltloieed.      It  reads:      H3ven   though  you  believe  frou    the  evidence 
that  the  driver  of  the  auto,  o^  lie  in  which  John  xLosaitowski  was 
riding  was  negligent   in   the  manner  la  which  hs  managed  and  drove 
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the  automobile,    audi  ne^ll^ence  el'   the   driver.    If  any,    oannot  be 
Imputed   to  ner   cnarged  against   John  hoeakowakl,   nor   against   the 
plaintiff.   If  you  believe  fro*  the  evidence   that  John  keeakowokl, 
himself,  wee   in   the  exercise  of  reasonable   and  ordinary  care  for 
hit  own    oafety,    at   and   before   the    time  of   the   accident   In   queetlon.' 
It   1«   oald  that   thle  instruction   in  of feet   told   the   Jury   that  no 
aatter  how  negligent  way  have  been  the  driver  of  the  automobile   in 
which   nlaintiff  wae    riding,    this  would  not   affect  plaintiff's   right 
to  recover,   and   that  under   thle  instruction,   gpaji   if   the  Bui  ok  was 
en   the  wrong  side  of   the  highway,    thereby   covins  In   contact  fith 
defendant's   truck,    plaintiff  could  recover   against   defendant   if  he 
hijuself  wua  in   the   exercise  of  reasonable  care  for  his  own   safety. 
We  do  not   think  the  instruction   should  be  so   construed.      It   is  a 
correct   statement  of   the  law,   which   is   that   one  riding  in   an  auto- 
mobile  cannot  be  hald   accountable  for    the  negligence   of   the   driver 
unless    the  paesenger  himself  has  been  guilty  of  negligence  contri- 
buting  to   the   accident.      Eckels  v.  Muttsofrall.   23C    111.    402. 
Furtherraore,   this  principle  was   stated  U   another  way  by  defend- 
ant's given  instruction  *o.   13,    #iiich  was   to   the  effect    that,    if 
the  Jury  should   find  that  the   driver  of  the  automobile  in  which 
deceased  was  riding  was  guilty  of  negligence   "which  was   the   sole. 
cause  of  the  accident"   then    the  Jury  should   find  defendant  not 
guilty.      Xhis  is   equivalent    to   saying  that   the  negligence  of 
plaintiff's  driver   could  not  be  imputed   to  plaintiff.      Defendmt's 
6iven   instruction  ao.   14  is  much  to  the  same  effoot,   telling  the 
Jury   that  defendant  oannot  be   found  guilty  if  the  negligence  of 
the  driver  of  the  automobile  in  which  plaintiff  wae  driving  was 
the   sola  cause  of  the  deat;.  of  plaintiff.      Defendant 'o  given  in- 
e true t ion  j.q.    20  also   told   the  jury   that  there  could  be  no   recovery 
againet  defendant   unless  it  was  proven  by   a  preponderance  of  the 
evidence    that  plaintiff  wae,   immediately  before  and  at   the    time  of 
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the   aocilent,    in   the  exercise  of  ordinary    oar*  for  his  own   safety. 
These   three   lnetructions,    given   at    th«   instance  of  defendant,    »r* 
eoneletent  with  plaintiff 'a  niven  Instruction  i*o.   12.     Where  on* 
party  requ«»Bte   instructions  to  be  given  which  are  in    subetane* 
tha  aaaa  aa  an  instruction   for    tha  other  party,  el*  whioh  complaint 
ia  mad*,  ha  will  not  ba  heard   to   oritlcioa   tha  o thar  instruction. 
Eatbara  v.   iittn.   177  111.    aa. 

Tha  instruction   eritieiaad   in  urlfanhan  v.    Chlaa>a 
Rallwaya  Co. .   899  111.    S90,    ia  not  lika  tha   inatruction  i«o.   12 
under   oonaidaratlon.      It  waa   thar*  held  that  tha  inatruction  thara 
given  aaaumed   that  defendant,    tha  U41*ay   eoupany,   waa  guilty  of 
ne  ligenoe   and  plaead  or;   it   tha  burden  of   ahowing  that   the  negll- 
genee  of  tha  driver  of   the   colliding  auto-obile     waa   the  oauaa  of 
tha  injury,    tha  court   aayin^  that   any  instruction  which  aasumes 
theae  facta   la  wrong  and   the  ^ivinfc  of  it   conati  tut* a  reversible 
ermr.      Thia  criticism  la  not   applicable  to   the   instant    Instruction. 

The  giving  of  a  somewhat   similar  inatruction  waa  held 
reversible  error   in  Odp  v.    Pr&or,    294  111.    53d,   but  a  reading  of 
that  opinion   indie&tee   that   it  waa   the   circumstance*   involved 
whioh  mnde  the   instruction  misleading.      It   told  the   jury   in  sub* 
atane*  that   although  the  driver  of  the  autoiuoMle   did  not   excroie* 
ordinary  car*  for   the  aafety  of  thoe*  in   the  automobile,   y*t   the 
plaintiff,   who  wa*     a  gu*at  paasenger,  might  have  been  in   the  exer- 
cise of  oare   for  heraelf,   althi.ugh   there  wa*  not   the   silght**t 
•vldeno*   that   ah*  did   anything  at    all;    in   view  ef  th«   evidence   in 
that  eaa*  the   instruction  waa  wrong. 

Instruction  lo.    12   la   also   eritieiaad  aa  eliminating 
from  the  jury  the  question   as  to   whether  the   pi  untifi    and   tha 
driver  of  the  automobile  were   engaged  in  a  joint   enteroriae  at 
the   tim*.      There  wa*  no   evidence   that   they  were  ao   engaged.      The 
automobile  waa   owned  by  Anderaon,   who   customarily  took  hia  four 
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folio*   workmen,    Li. eluding  the   plaintlfl ',    fro*,   the   place  where   they 
lived   in  korth  Chicago   to   the  plant  in  Cicero  "here  they  were  ell 
employed  -   a.  distnnoe  of  about   forty  milee.      This  hud  been  going  on 
for  about  four  months.        The  men  paid   Anderson  for  this   eervloe, 
ordinarily  giving  him  *1  a  day  for   the  round  trip,      i  egligence  of 
a  driver  cannot  be  imputed  to   a  person   riding  in   tne   automobile 
unless   there  exlete   the  relationship  of  master  and   servant  or 
principal   and   agent,     aonn  v.    Chicago  City  ny.   Co..    232  111.    373. 
fisher  v.   Johnson.   238  111,   App,    25.      ihis  last  eass  is  especially 
in  point. 

Defendant's  last   point   is    Hint   the  verdict  was   induced 
by  an  improper   statement   t-.    the   jury  by   counsel  for  plaintiff. 
This   statement  was   to    the   effect   that   if  defendant   should  be  found 
liable.    $10,000  would  bo  scant   compensation.      There   is  no   complaint 
mads  that   the  verdict   is  excessive.     Plaintiff  was  42  y-are  of  ago 
at    the   tiifcio  of  his   death   and   left   a  widow   end   daughter  whom  he  was 
supporting,     lie  was   in  good  hsalth,   earning  i60  a  week.      ;ils  expec- 
tation of  life  was   shown   to  be  more  than   29  years.      Under    the  cir- 
cumstances the  statement   does  not  require  a  reversal.      It  was   so 
held,   under  like  circumstances,  In  ftrahas.  v.  Mattoon  City  Hv.   Co.. 
234    111.    433. 

fe  ess  no   convincing  reason  to  reverse   the  judgment. 
It  Is  therefore  affirmed. 

AFFIRMED. 

O'Connor,   P.    J.,    and  iatohett,   J.,    concur. 
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LOUIS  P.    O'COKliELL, 

Appellee, 

▼s. 

3T*VK*B  hOTdL   COk/'AkY. 
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appellant, 


PilOp   ttUPPKIOK   00 

o*  act*  couuvi . 

265I.A.  604 
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Plaintiff,   bringing  suit   to  recover   f*e»  lor  legal  services 
bated   U"oa   an   alleged  contingent   fee   contract,  had  a  verdict   and 
Judgment   for  137,  ^.     Defendant  anas   ior  a  reversal. 

Plaintiff   claia.a   that  he   is   entitled   to  recover  upoa  an 
express   contract  wit;;    tae  defendant   that  he  vou^d  receive  as  hie 
fees  for  legal   services  In  connection  with  proceedings  in   the 
County  court  of  Cook  county  for   tho  reduction  of  def wlant 'a 
taxes   fr  1987,   ont-t   iri  o*    the  amount  of  any  reduction  obtained; 
that   in  any  evrnt  ho  la  entitled   to  recover  what   tho  services  wero 
roaaonably  worth.     Defendant  asserts  that   it  had  no   contract  with 
plaintiff;    that  it  newer  authorised  or  requested  plaintiff  to   per- 
form servicea   for   it  and  newer  ratified   auoh  sonic**,   sad  also 
that   auoh  a   contract   as   aliened    and   testlfi*i)    to  by  plaintiff  would 
be  wold  for  ehai&party. 

It  see*.s   to   fee  conceded    that  plaintiff  had  no   dlreot  c  n- 
tr*ct  with  the  defendant,   but  he  argues  that  he  was   <euployed  by      r. 
Hugh  fcartin,   an  attorney   for   the   def  anient,   under  an  Implied  au- 
thority of  aartin    to   employ   plaintiff  on   oenalf  of  the   defendant. 

Defendant  corporation  was  organised  in  1924,    and   at  about 
that   tietc  took   title  from  Janes  V.   Stevens   to   the  real  estate  on 
South  kichi,;an   awenuc   anion  it   occupies.      Vhen  defendant    took   title 
it  proceeded  with   the  ereotion  of  the   buildings  known  as   the  ^tewens 
hotel.      i.n  April  1,    1937,    trie  date   for   the   fixing  of  valuations   for 
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taxation,    t.ie  hotel   •  »•  in  prooeee  el'   oonn traction. 

feat  &  Xekhart  art  attorney e,   practicing  lav  in   Unloose, 
and  had  repreaented  Juno*  «.    Jtevena  in  all  Matter a   connected  with 
taxation  of  thia  ronl   aatute   alnce  1980,  vhen  ho  had  aoqairod    titlo. 
Aftor  tho  hotel   ooxpany  had  acquired   titlo  *eat  a  Kthhart  nod   con- 
tinued  to  repreaent   it  with  reference   to   taxation  aattere. 

Jar.«e   t".    Utevene  vaa   vhelraan  of   tho  board  of   tho  atevene 
Hotel  company   and   Jfcrneat  J.    NlMM  «»•  its  president.      Tho  femor 
woo  alfto  chairman  of  tho  board  of  tho  Illinois  hife  Inaurance  com- 
pany,  Ifetdl  occupied  a  bunting  at  no.   1212  Lake  Share  Drive.      .iugh 
T.  hart  in  vaa  tho  general  counael  of  thio  lnwurax.ee  company  and  had 
hie  effleee  la  the  built ing  on  i-axe  Shore  Drive.     He  acted  fron 
tiae  to   tiwe  ao  attorney   for   tho  defendant,  vhen  ee   eaipleyed.      If 
aloo  had  other  cilente.        *t  with  Vest  I  Aexhart,   acted  aa  attornoye 
for  the  defendant   in  connection  wife  ita  real   eatate  taxea  for  the 
year  1927,   repreaonUn^.  it   before  the  board  of  aeeeeaera  and  the 
board  of  review.     Xhrougn   their  off  arte  the  valuation  of  defend- 
ant* a  property  for  tuxing  purpaeee  for  the  year  162?  vaa  very  aub- 
e tan tl  ally  reduced. 

intiff  at   the    ti»e  of  the  trial   vaa  35  yeara  of  age.   and 
had  been   employed  for  a  tine   in   the   Lt&te'e  attorney  *a  office  of 
Cook  county  in  connection  vlth  criminal  aattere,   except  for  the 
laat   alx  ran  the   in   thia  of i ice  when  he  vaa   in  the  tax  department. 
In  1928  he  had  covered  hi  a   commotion  vlth   thia  office   and   con* 
tinued  the  praetloe  of  lav,  Independently  apcclalialng  in   apeclal 
aeaeaaaent  and  r»al  eatate  taxea  in  the  Ceuaty  court.     In  the   early 
eprlng  of  19 8-8  plaintiff  acquired   cone  information  frea  P.  In    Craw- 
lord  ft  Coxtpany,   certified  account  ant  a  vho  had  dona  aoao  work  lor 
defendant,    concerning   the  valuationo  on  the  defendant' a  hotel 
property.      Jfroa  thia,    plaintiff  vaa  of  tho  opinion  that  defend- 
ant fa  taxea   oould  ba  reduced  and  througu  fcr.   Cravford   secured  an 
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appointment  with  kartln.      Pursuant   to   this  appointment  plaintiff 
called   on  Martin.      These  wen  differ   as   to   want  was   said   at    t.Me 
tints,  but   at  least  it   appears   that  plaintiff  represented  to  knrtfe 
his  belief  that  a  saving  of  about   lit 0,000  could  ho  n*de  in  defend- 
ant's   taxes  If  defendant   sneuld  employ  him  for   this  purvose,    and 
hart  in  asked  plaintiff  as  to  his  enarges  and  was  told  that  plain- 
tiff was  wining  to  undertake   tne  work  for  a  contingent  fee  of  one- 
half  of  the   asount   ef  an/   reduction  he  mignt    succeed   In   obtaining; 
he   subsequently  said  he  would   take  one-third,     hart in   says  that  at 
this  tl»e  he  tel*  Iff  that  Vest  &  asckhart  were  handling 

taxation  cattera  for  the  defendant  and   that  the  defendant  did  not 
employ  attorneys  on  a  contingent  basis  and   that  he,  lartln,  »as 
unable  to  a»ploy  hie.     Plaintiff  oayis   that  hart  In   tcld  hist  at   thla 
tins  that  they  expected  to  have  a  hoard  Keating  and   that  no,  hart  in, 
would  get   in  t  ueh  with  the  plaintiff  Liter.     Plaintiff  a^ain  called 
on  Martin   *nd  offered  to  handle  the  case   lor  one-tnlrd  of  the 
amount  of  reaction  obtained  and  would  iMMMsat  expenses  of  the 
lit! tftftt Ion  out  of  his  foe.      Plaintiff  was   a^ain   rwf^mtA   to  £#et 
*  lokhart. 

Plaintiff  called  at   Hot  office  of  *est  A  lokhart  and  there 
talkod  with  a  *r.   Haseell,  aeaeoiated  with  that  fins.     Plaintiff 
and  Hassell   differ  as   to  what  was   said  in   tnis  and   subsequent 
eonwersations.      Uassell  testified  that  ho   told  plaintiff  he  did 
not  think  Vest  *  Jvokhart  would  be   interested  in  employing  bin 
as  they  already  had  in   com  to*,  friction  the  filing  of  object  lone  in 
the  t|*Jttgr  court.      Plain tiff     presented  his  views  as   to  the 
probability  of  securing  a  reduction  and  .iasssll   asked  nim  what 
ho  had   in  mind  in   the  way  of  fees  and   plaintiff  interned  hie  of 
his  willingness  to   secure  tne  reduction  upon  a  contingent  fee 
basis,     Heeeell  testified  that  ho   then  told  plaintiff  that  hie 
firm  had  been  handling  taxation  matters   for  the  Stevens   for 
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year*   and  hod  ne»»r   oharfc»d   on   any  percentage  basis   and   that   tills 
Batter  could  nst  be  churged  on  any  contingent  fes  basis;    tnat   if 
hs  wars  co-ployed  by  Kest  *  Bexhart  a*  would  haVa  to   Agree   that  hr. 
•sst  would   fix  ths  aiaouut  of  plaintiff's  fee,   whlah  would  bs  % 
rssoonabls  proportion   of   tho   f««  vnlon  Wast  *.  lakh  art  would   Charge 
the   defendant;    but   that  no,   iiaaaell  ,   would  haws   to   dissuas   ths 
•atter  wirh  »r.  tost.      Plaintiff  told  ai*  to  discuss   it  with  Post 
and   inquired  as   to  haw  aueh  plaintiff  would  bs  oaid,    and  hs  was 

that  hs  would  est  about   l«000  I  ,    and  that  if  plaintiff 

was   satisfied  with  this  M,   aeeeeli,  wouH   'tiscuas   ths  natter  with 
Vast,    nn<\   that  plaintiff  replied,    "all    rltfnt   then."     Plaintiff 
disputes  this  version  of  the  conversation.     Plaintiff  tost if led 
hs  then  saw  Ksrtin   and   re  ort«*l  his  conversation  with  Wast  4  Sick- 
hart   9»4  tart in  *p<» rowed. 

In  July,   192ft,    objections  were  filed   in   the  County   court 
to   MM  entry  of   fgaftgMBt   for   taxes  on   the  defendant's  property; 
theee  ob.1*ctlona  ware  drawn   in   the  offioe  of  Vest  *  aekhmxt  and 
alined  by  that  fins;   they  *  re  later  heard  In  the  County  eourt   in 
a   trial   lasting  less   than   two  hours,    in  waleh  -tassell    and  plaintiff 
appsared.      Vhe  trial  resulted   in  a  redaction  of  the  tax  fros   that 
aaeetsed  of   $189,305. 23.        as  ind lasting  ths  sxtsnt   of  ths  legal 
cervices  required  It  should  be  noted  that  this  was  «ade  under  a 
rule  of  a  fifty  percent    reduction  adopted  by   ths  County  court   and 
spoliwd  generally  in   all    aush  cases.      The  court   stated   In   entering 
judgment  that   it   gave  ths  objector  "the  baneflt  of  the  fifty  peresat 
rule  aa  ftlvsn  in  all  other  cases.*4  This   suggests  that   anyone  whs 
knew  th*t  this   rule  was  applied  generally  would  have  no   difficulty 
In   aeeurlng  a  reduction  in   thlc  p  o>tlcular  oass.   Ths  county  col- 
lector an .3 waled   to   the  Supreme   court   and  on  appeal   the  eaae  was 
argued  orally  by  a  aectber  of  the  first  of  Vest  *     ekhnrt.     This  ap- 
peal was   subsequently    Us^iatsd,   October  3,   1999. 
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Oetober  4th   oiaintlff  called  at   *eet  a  kc*uart 'e  office  and 
preeentM   to    fascell   a  Mil    ior  alt   etrvieeo,   originally  fctod*  out 
to  Woot  *  Kekhart,   but  altered  ar»4    thv  naa«  bew  e»veveno  /(otel   uor- 
90 rat  Ion  eubetltuted.      Xho  bill  v«s  for   "trial   and  legal  aereloeo** 
f75,0tX..  •     The  till  vai   in   an    «aolo««d   envelope   and    iateell    put   it 
la  a  drawer  of  hie  deek  unopened.     The   following  day  aaeoell  wrote 
to  plaintiff  stating  at  oouo  length  Mai  Ttewe  of  ttie  arrangement t 
that   the  only  person  who    ■  euli  bo   consulted  *ith  reference  to 
plaintiff's   feee  «&•  ar.  Woot  and   that  tho  Slovene  uotei  oo&pany 
should,   iMtf  aa   elroa»<»l?u<aee,  ho  considered  1:<    tne  Matter;    that 
tho   question  of  fo«o  was  oolaly  between  plaintiff  and  ^eot  &  Uekhert. 

there  than  followed  numerous  letter*  bnek  and   forth  In  which 
plaintiff   insist*.*  tuat  hlo  agreement  wlta  loot  *  JSekhart  waa  that 
their   fee  wrul!  be   Hi    ,  l  Lldftl  his   saare  vao  #7&#oa;.      rho 

letters   front  ^ei:  &  hakhart  repeatedly  etated   that  plaintiff 'e 
feo  was  not   a  matter  of  diecueeioa  with  tho  defendant  but  vao 
solely  a  wetter  between  hla  and   -'eet  a  Xekhart.     At   cne   tlao  plain- 
tiff addressed  a  latter  to  *r.   1«   J.   -teveiio,   president  of  tho 
Steveue    total   oeaupany,    etatln*;  ho  would  appreelte  it  if  Kr.    Steveme 
would   arrnrgo   to  pay  hlo  fee.        aot  a  Bokhart  wrota   to  tho  of foot 
that   tho  amcuct  named  lb   plaii  tiff  'o  bill   waa  auoa   In   exeeea  of  too 
total  foe  -rhic-h  thoy  would   charge  thoir  client  for  both  their   foo 
and  plait  tiff  *»,   and  offarod   to  oonfor  with  plaintiff   for  tho  pur- 
pose of  agreeing  upox.  a  reasonable   foo.     martin  wrota  plaintiff, 
protesting  aaaluat   plaintiff  writing  tc     i .     >towana  and  restating 
that  If  plaintiff  was  retained   in   tho  oaao   It  waa  by  Went  a  lamhart 
and  thai  he  akould  lock  to   them  for  hlo  compensation.      In  eaao  of 
the  aany   subsequent  lettaro  plaintiff  atated   that  ha  had   la  hlo 
possession  certain  records  a^o»inb  the  valuation  of  tho   flnlohed 
bullying  and   In  tit*  ted  that   thie  aatorlal  eould  bo  used  in  a  way 
harmful   to  defendant  unlet*  hlo   bill  of  *75,OC*  waa  paid. 
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After  giving  ooaslderetlon   to    lha    test  u-eny   aft  ubeve  out- 
lined an 4   Urn  large  nuaber  ef  dctaile  Mill  we  n%ve  not  ti>en, 
the  Majority  of  the  oourt   i*  of  tho  opinion  tnat  pla.ntlff  failed 
cuff lei*ntly    to  prove  nia  version  o>    the   contract,     i»ot  only  la 
ha  directly  contradicted  by  aartin   «r.d     isseii,   but   tne   cireua- 
etaneee  Indicate   that   such  a  contract  would  be  unreasonable  and 
Improbable.     When  plaintiff  flrat   coiled  en  aarlln   Ute  latter  had 
aevsr  hoard  of  hia  and  neltner  bad  plaintiff  heard  of  aartin;   ha 
was  a  y  ung  nan,  meat  of  whoee  experianoe  had  been  1*.   the   trial 
of  original  eaaea.     hart  in  knew  t  .at  *eat   *  xeaaart  had  handled 
the  tax  nattera  for  tor.   Stevene  for  tha  $>x wooding  12  yeara.     it 
la  unbelievable   that  Martin  would  oaploy  plaintiff   on   tha  basic 
ef  a  poaoible  fee  of  over  $6^,04/0  Merely  upon  plaintiff  *e  oolici- 
tatlon  and  repreeeatbtlone.      it  ie  art        reasonable   to  believe 
that  hartin  rtrmrrm^  plaintiff  to  Woat  a  ftakhart  and  waa  willing 
to  at  Ida  by  their  julgaeat  aa   to  whetner  plaintiff  'a   ssrvi-.es 
aie&t  be  of  value.      The  weight  of   the   evidence  tende  to   ahe«   that 
W«at  A  3«khart  eaiployed  the  plaintiff  upon   teraa  which  are  In  die* 
pute. 

Ve  are  alao  of  the  opinion   that  evet>  If  plaintiff 'e  testi- 
mony that  he  was   employed  by  hartia  en  behalf  of  defendant  ahould 
be  believed,  hartin  had  no  aut  4>rity  to  do   this.     ue  vae  not  an 
officer  of  defendant  and  waa  not  employed  on  a  general   retainer. 
he  woo   employed  by  defendant   fro*   tiae  to    titae  on   special  aatiere. 
hoat  of  hi*  practice  vae  connected  with   insurance  coupaniec.     ae 
waa  eapecially  eaiployed  by  the  defendant  tc  aaalat  *eat  *  *ekh*rt 
with  reference  to   the  1*27  taaea  on  tha  ateveua  hotel,      it  la 
undoubtedly  true,   ae  argued  by  plaintiff  a  counsel,    taut   the  scope 
of  an   agent's  authority  aay  be   established  by  circumstantial  evi- 
dence,  and  that  one  openly   and  notoriously   exercising   tno  fuactlonc 
cf  an  agent  for  a  principal  will  be  preeuced  to  have  authority  ef 
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such      rlnoipal   so    to   not.      in   tac   lnalitnt   caaa,  howevar,  Jtartln 

was  liialtod  la  hla  authority   to  giving  aoalatanoo  to   *'oot  &  gokbart 

tax 
in   tho  parti eular/aattoro  involved.     There  la  mo  au^aation  la 

tho  evidence  teat  M  uad  any  authority  to   amploy  othar  oounael. 
It   io  a  natter  of  freouent  oocurrwe*   lor  attornaya   to   aaploy 
aeeietant   oounael  who   ore  eapeelally   qu»l  li  handle  a  particu- 

lar bin<J  of  litigation,   but   oueh  aaployticnt  io  tho   employment  by 
tho  attorney   firet  engaged  and  not  by  hlo  oil  ant,   unlaee  hi»   cli^r.t 
euthorlsee  oueh  employment  or  aaaenta   to  tho  a%ca.      iiere,    thoro  la 
no   avidenee   that  tho  defendant  company  oi  Uxor  authorised  or  aaaented 
to   tho  employment  of  plaintiff,  or,  Indeed,  know  of  hla  employment 
until   :*ft#r   tho  tranaaotion  wae  oemplated. 

67,   it  wae  hold   that  "an  attoraoy  employed  by  a  part.,   to  a  ault  has 
no  implied  authority  to  employ  at*  aeaiat*nt  attornoy  at  tho  expanee 
of  hla  climt.*     In  wonUnomtal  adJuatogat  wo.   v.   ;toffmaa.   1»3  ill. 
app.   •$»,    U  waa  hold,   with  reference  to  employment  of  an  aaeoelata 
ettcroey,   that   "an  «*u?>raoy  employed  for  tho  iror.eaotlen  of  certain 
1  ogal  buaineaa  dooa  not  obtain  fro*,  euea  mere  employ  #nt  authority 
from  hla  client   to   employ  at  hlo  pleaaure  othor  oounael   either  ao 
prlnoipal    counool    in  hla   atoad  or  ao  hla  aaaiatant  In   tho  buolnoao 
ontruatod  to  hla,  and   thereby  Impeee  upon  hia  client   Hal  obligation 
to  pay  aueh  othor   eour.eel.*     to   tho  acme   effect  ia  iirothera  vft 
aiaalna.    ?1»   111.    App.    629;    alao  Xvana  v.   Uphr.    MM   111.    561;    and 
i»  yrloo  v.   rj*y  at  aj...   138  Ul.    Ma,  it  wae  hold  that  proof  that 
tho  client  know  of   tho  aoolatant  ettorney'e   eervlcee  wao  not  aui'l'i- 
olont  to  bind  him.     Vo  hold   that  Mat  tlilfX  falla   to   ahem  that 
Martin  had  any  authority   to    amploy   plaintiff  an  1    tnat    laera  waro  no 
faoto  which  would  i*poac  liability  Tor   ouon  alloffod  empleyaent  upon 
tho  defendant. 
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S<r«i   if  we  w«re  in  accord  with  plain  tiff  'a  vera Ion  of  the 
fasts  ha  tmll  not    recover  under  the  «ll»t;ed   contract   for   the  raaeon 
that -it  is   chonpsrtaus  and  non-anforoeobls.      Plaintiff  •■    trsti:ony  is 
that  ha  was   to  pay  for  witnesses   and   *anytning  X  hire"   even   if  ha 
recovered  nothing.      In  floor  ▼.   ^rank.   170   111.    oTw,   it  waa  held   that 
a  champert-us   eontraat  waa   on  a  where  a  person  u:»rin^  no   interest  in 
the   null  J  act  natter  of  a  suit  becomes  interest  #d   in  it   and  concerned 
in   its  prosecution   and  makes  an  agreement   to   hear  th«  expense   and 
eosta  of  litigation,   an«l   that   auoh  a  oontraot  will  not  ho  enforced. 
■)   the  eaave   affect  arc  h^cmaft  Yi  *>****,*&•   **4   111.    27»;   Sruaa  *P 
£.4s;,v  or  e«-rfr«q4fto.tt»  2*   **•«  l**;  ^UUps  ».   ^outn  fnjfc  .or»t«>io» 
«T«  ft  »U.  u*  *li.  dSd;  Terrenes  Tt  *Ml«44.  Hi  eUe  4*6;  £oJLttM 

t,,  fei.iiiffga.n^aj..,  <*  in.  MS]  rttflug*^  *.  nmoMn.  73  tu«  11. 

Wo  are  not  criticising  an  agreement  made  by  an  attorney  for   contin- 
gent  feee  of  a  legitimate   character.      iJueh   contracta  haws  been  no* 
proved  Many  tinea.      In  the  instant  case,   however,  we    have   »ii    the 
elements  whic  >  the  Supreme  c*urt  in  the  ease  of  Qeer  ?.   ?r*nii.   supra, 
has  declared   to  be  a  eha&pertoue  oontraot.      The   trial   court   correctly 
instructed   the  jury  to   this  effect,   (defendant's  giesn  lnstruetlon 

ko.   10)    and    the  verdict  waa   rendered  upon   the   theory   that   the   con- 

the 

tract  was  non-enforceable  and  upon./  quant urn  meruit. 

i  lain  tiff ,   however,    argues   t-at  ssea  if  the   contract  is 
ehssapertoue,   one  party   cannot  take  the  benefit  of   the  services 
rendered  in  nis  behalf  andavcld  paying  what   they  are  reasonably 
worth,    citing  Brusa  f .    City  af   varbondalf.    2&    111.    144;   knthnn   ▼. 
Peter  ecu.   177   111.    Apy.    14.      oess   oases   so   hold.      Plaintiff 
pr-^uoed  no  wltneenes  two  attorneys  at  law   practicing  in  Chloogo, 
who  testified  touching  the  eustcaary  legal  fees   in   thla  class  of 
eesea.      They  were  ask«d   the  general    yu  est  ion  ae  to  whether  there 
waa  any  customary  fee  *ir;   the  trying  and  handling  of  thsee  tax 
natt*rs  in  the  county  court.*     They  teetlfled  that  the  customary 
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fee  vu  ems- third  oi    the  saving. 

Recovery  upon   a  Quantum  acrult  Mist  bo  based  upon  a  contract 
of   emplsyaent,    either  express   or  laplied.      If   the  defendant   copuny. 
as  wo  havs  ooon(   did  not  roquooi  plaintiff  to  render  eervi  oo   lor 
It,   or  knowingly  persit  ^in  to  perform  ouch   services,    plaintiff  can 
not   recover  upon  a  ouanta.  norult    j-  lo   defendant,      one  party 

cannot   i-poio  li Ability  upon   'mother  without   the  latter 'e  knowledge 
or   consent. 

Fnrtr.er  or»,   there   was  not  in*  pressnt*d    i      the  two  wit- 
nootoo  ur>on  whica   they  could  bane  an  opinion  »s  to    tho  value  ©f   tho 
cervices  rondorod  in    thle  cm*.      Xh»  qucetioa    lid  not  include  any 
dooorl   tion  of  tho  ssrviees  rendered  or  tho  tins  spent  or  appearances 
la  oourt   and  aado  no  reference  whatever  to   tho  participation  therein 
by  *eet  *  eckhaxt.        a^ain,   tectiaony  ao   to    the  customary  foe  for 
•uob  ssrvioes  lo  not   Msj%ftasjsj   9M  what  tho   services  are  reasonably 
worth.     An  sgreeaent   for  a  aontlmgent  loo   la  an    ^re«..«nt  to  accept 
an  interest   in   the  litigation.      In  suo»*  a  oase   tho  attorney   runs 
the   rlek   that  he  will   reoeiv©  notnlng  for  his  services,      xuite 
obviously,  what  would  be   customary  under    such  circumstances  is  not 
tho  ssms  as  tho  amount  for  which  ho  would  bo  willing  to   perform 
services  without  assuming  tho  risk  of  not  b  ing  paid,      *hat   eervicos 
are  r«asonably  »orta  co*  so  payment   for  services   rendered, 

which  may  bo   increased    if   the   ease  is  a  despemcte  one.     An  support- 
ing  this  view   is  orjjbert  V   *ay«   4  is   ■%   Appeal   Uaoss,   3d,  where  it 
wao  held  that   unler  the  pleading  tho  only  ground©  of  roeovery  wore, 
first,    *  contingent  contrast,   sand,    seoend,   onantu*  meruit.      Ihe 
oourt  said  that  If    ths  Jury   should  b«llevo  that   there  wao  no  con- 
tract but   that  plaintiff  rendered  valuable  services,   with  defend- 
ant's kmo*led£e  or  concent,   thou   plaintiff  *s  rlgfta   to   reoovor  wan 
United   to    Dot   actual   value  of  nls   aorvi&e    ^without    regard   to   any 
contingency  whatever.-        Sec  also   ahaekleford  v.   Arkansas  .baptist 
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£tUf*i.   1^    Ark.    S«S.      In   ?HM,t,r  v,t    PonlOfOO,.    »      H»«   **>».    ■»•, 
•■#   Sworn  t.      hurohlll.  |M   111.   App.    5o5,   Judga»nt»  for  archi- 
tect c'    fcee  wwre   reverted    for   th»   reaaen    that  the   proof   that   th»re 
»»»   a   cuete»<»ry   fee  aaong   archil «ct»   to   charge   a  eortain   percentage 
wee  set  eufflclent   to   aaetkin  a  recovery  upon   tho  tmnx.taa  meruit, 
tho   court  holding   that  if   there  h.«l  boon   proof  of  a  long  eetabllahed 
cuetor    of  nuking   chargea,    aoqulcaoad  let   and   known    to    tho   defendant, 
tho  parties  would  have  been  hold   tc  have   contracted  with  reference  to 
tnt  cue  toe*.      In   thlo   event  reoovcry  would  not  huw«  boon  uoon  ouantun 
■crwlt  but   upon  tho   special   oon treat  into   which  tho   custom  had  en- 
tered*    »e  hold    that   tuora  *»•  no   competent   evidence  in  tho  preeent 
roaord  *  ;i'ficl*nt   to   eupr>ert   tho  quanta  Morui^. 

fenjnAgAri   i«  »i*do  of  the  refusal  of   tiie   court    to  give   in- 
structions    or.   1    unr!   9,    rejected   by  onf  ei.tiant.      The   tubs*  *ace  of 
theee  instructions  »m  fully   covered  in  othor  instruct  lone  given. 
Oth -r  pointe   -ire  nade  *Mc  <  w«  do  not  4*ea  it  necceeary  to   oomaent 
upon* 

It   aapear*   that   the  jurors  made  certain  oomput  it  lone  on   the 
back  of  one  or  nor*  instructions.      Twelve  amounts  wore  set  down, 
ranging  fro*   lo3,U,0  downwards  to    NM  #o;jO#   *nd   the  aggregate  of 
theee  wae    iwided  by  twelve,   wuic.  produce*  approximately   the 
amount   if  the  word  let.      Defendant  sr^ei   that   this  1*  a  quotient 
Tordlet   and   therefore  eheuld  be   eet  aside,    citing  balawahas  vr 
Victory  loc  a  loo  Cream  Co^    24  o      ii.    *pp.    17«.     ny  affidavit,   on 
notion   for  a  new  trial,    the  foreman  of   the   Jury  stated   that   theee 
amount e  were  eet   down   to  eee  1:    a  fl&ure   could  be  arrived  at  u -oa 
which  the  jury  night   agree.      It   le  unnecessary  for  u«   to   determine 
whether  or  not    this  le  a  quotient  vertlet.      Ve  are  Inclined  to 
believe   that    the  J^ry,   following   th»  instructions  of  the   court   an 
to    the  non-er.fareeabtllty   of   th«    Urged    contract,   wae  attempting 
to  arrive  at  a  figure  on  which  they  oould  agree  ae   to   what  the 
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••rviooo  MM  r«*«oa«tly  worth,     as  w  aara  haratoi'ort  «*ld,    th»r* 
*»•  »o   oo«p#t«m    eviitw.eo   mm   to    tho   r«a*oi4**l«  Talu*   ©i    tha 
••rvteoa. 

W«  attaint   mu«it   that    tha  valght   «i    tha   *Tl<'.»noa   ii.Ucttti 
that  plHtntn'i   vaa   anployad  as  aaalat^nt  counsel  ay    tarn  lUnmnyi 
•  f  dafandant  and  ha  ahovilrf   look   to    thaa  for  hla   ooaponaatlon. 

/or  too  raaaona  iuiiiatad   tha  jud^aaat  1»  r«*ara«d  aad    tha 
aaaaa  la   ranandad. 

RKT&R8KD  AftP  RMiAaTJXI). 

onnor,      .    ■).,    di    »ai*t«. 
*atah<>tt,   7#l   oonours. 


IliOQ 


E&TnSft  DU  BKIa, 

Appellee, 

ve, 

CALUMET  WIT   *ASK  LAUNDRIES, 
Inceroo rated. 

Appellant, 


0*  SUPERIOR  UOUHT 
COOK  COUhTY. 


265I.A.  604* 


MR.    JUSTICE  MqSURELY  BELIV  USD  THE  OPIfclOh  OP  THE   COURT. 

Plaintiff,   w  ile  walking  S*   the   oast    side  of   ^ieix  avenu*. 
whieh  rune  north  and   south   in  Chicago,    and   starting   to   cross   th« 
intersection  at   77th  street  on  tne  east   cross-walk,   was  struck  by 
a  motor   truck  belonging   to  d«i"sniant  watch  collided  with  a  Pontine 
auto.iiOt  ile.      3ho  brought    suit   against    defendant   and  had  a  verdict 
and  jultpnont    for  |1 1,060 •     Defendant   appeals. 

The  accident  happened  at   about   7:30  on   the  morning  of 
October  30,   1929;   it  was  foggy;    the   streets,   paved  with  asphalt, 
were  w%%   *nd   slippery,      defendant's  laundry  truck  was  going  east- 
ward on  the   soutu  side  of   77th  street   and  a  witness  eetinmted  its 
speed,  when  about  a  block  away  fro*.  Essex  avenue,    at  35  or  40  miles 
an  hour.      As  it   approached   the  intersection  of  77th   etreet  and  issex 
avenue  a  north-bound   ."ontiac   sedan  driven  by  Leslie  Dautsoh  on    the 
easterly  side  of  iisaex  was  also   approaching  ths   intersection. 
Bautsch  says  he  first  saw  the  laundry  truck  approaching   from  the 
west  as  he  entered  the  intersection,  ut*  ;>ontiao   then  going  about 
10  or  19  miles  an  hour;    that   the  trunk   then  was  23   to   So   fset   away 
from  him;    that   the  truck  did  not   stop  or  enauge  its   speed.   Jbautsoh 
says  that  when  he  saw   there  would  be  a  collision  he   applied  his 
brakes,   the  laundry  truck  turned   to  the  northeast,   apparently  in 
an  attempt  to  get  by  the  Pontine  but  without   eueces*,    for   the 
Pontiae  struck   it  en  the   side  towards  the  rear,   and   the  rear  end 
of  the   truck   skidded  towards  the  northeast,  making  a  half  circle 
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until  It  headed  to  the  weet,  when  it  skidded  or  ran  backwards  for 
a  distance  of  70  fact  an  77th  atraet  and  stepped  with  ita  right 
hand  wheels  over  tha  north  curb  of  77th  street.   Plaintiff  w*e 
just  about  to  oroaa  77th  atraat  on  tha  east  oroeawalk  of  J^ssex 
avenue  and  was  approximately  6  faat  or  laaa  sough  of  tha  north 
eurb  of  77th  atraat  when  tha  colli aion  occurred.   as  tha  rear  end. 
of  tha  laundry  truck  described  a  half  olrela  and  akiddad  towards 
the  east  it  atruok  plaintiff,  throning  her  a  distance  of  ever  2C 
feet  eaatward  in  77th  atraet. 

Defendant  argues  that  plaintiff  was  guilty  of  contributory 
negligence  aa  a  matter  of  law  in  stepping  into  77tn  street  while 
defendant's  truck  waa  approaching  froiu  the  weet.  The  truck  waa 
running  on  the  south  aide  of  77tu  street,  and  if  the  collision  with 
the  Pontiac  had  not  ocourred  it  would  have  continued  eastward  on  the 
south  side  of  the  street,  well  out  of  the  way  of  the  possibility  of 
striking  plaintiff  who  waa  at  the  time  near  the  north  ourb.   The 
jury  could  properly  find  that  plaintiff  had  no  reason  to  anticipate 
a  collision  between  the  two  care  and  that  ehe  had  the  right  to  as- 
aume  that  the  car  which  should  have  yielded  the  rl&ht  of  way  to  the 
other  would  do  so,  and  that  there  would  be  no  accident.  Before  a 
plaintiff  can  recover  in  a  cac*  of  this  kind,  due  care  for  his  own 
safety  must  be  exercised;  but  in  the  instant  oase  due  care  on  the 
part  of  plaintiff  did  net  aean  tnat  she  should  ao  conduct  hereelf  aa 
to  escape  one  of  the  colliding  autonebilee,  especially  where  the 
truck  which  struck  her  skidded  Mi  an  unexpected  way.   Pedestrians 
cannot  be  expected  to  guard  against  unexpected  and  unusual  accidents 
from  colliding  automobiles.   i»ot  infrequently  pedestrians  in  walking 
in  supposed  safety  on  the  sidewalk  have  been  severely  injured  and 
sometimes  killed  in  juet  sueu  accidents  as  this.   A  wltneee,  hr. 
Fowler,  who  wae  at  the  time  on  77tu  street  about  75  feet  eaet  fro» 
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Bseex,    teetifiwd    that  he   "had   to    juap  out   of  the  way.      I    thought  he 

»iB  co  Iflg  l  ;c3c  '°  M  ■  "•"  r'n**~'-*T  ..iiinU  ;T  exerclH^  Iup  cup 
w«i  a  question  of  f&ot  to  bo  determined  by  tho  jury,  and  lta  oon- 
olualon  in  this   reepoet  was   juetified  by  tho   ovldonco. 

The  Jury   coal  \  properly   find   tnat   tho  aocident  happened 
through   the  negliganee  of  the    driver  of  defendant T»    truck.      At 
tho   eouthweet    corner  of  the   int.  or  section   tho  builuinge  are   oot  book 
about  30   foot   from  tho  eurb.      Aa   defendant 'c   truck  approached  aeaeac, 
tho  driver  by  looking   southward  to  hie   right   oould  have   eeen   tho 
north-bound  i'ontiac  auto^otile  in  a&pie   tiiae  to  hove  avoided  tho 
collision,      under  the   atatuto  ^overniag  the  uovetionte  of  Ycnici.ee 
approaching  street  inter aectiona  ( section  34 ,   ehapter  95a,   Cahill) 
it  vaa  the  driver's  duty   to  yield  the   rlgnt  of  way  to   the  -  ontiao 
approaching   the  intersection   on  nie  rignt.      i'he  driver   eaya  he  know 
thia.      tfe  vaa   therefore  bound    to   be  on  tho  lockout   for  any   such 
vehicle.      He  gave   the  aiaoet   unbelievable   testimony   that  he   did   look 
aoutn  on  JSseex  and   aaw  no   automobile   at  any   place,    that   there  were 
no   cars  in  the   block;    that  he  did  not   aae  tho  Pentiae  car  until   after 
the   collision.      Aa  the  Pontiau   oar  vaa   then   in  faot  approaching  on 
Kesex  -   and   about  thia  there  ia  no   dispute  -    tho  jury  could  have  dia- 
rogarded  the  version     of  the   driver  of  defendant 'a   truck  and  could 
properly  believe   that  he  vaa  paying  no   attention  to    the  poealbllity 
of  any  other  vehicle  approaching   the   intersection   from  hit  right,   but 
was  proceeding  at  a  good   zate  of   speed,   regardleaa  of  oouaequenceo. 
We  cannot   say  that   the   flndinga  of   tho  jury   in   thia  reapeet  are 
against   the  weight  of  tho  evidence. 

It  was  proper   to   adult   the   testimony  of   the  witness  /ewler, 
who   aaye  that  he   aaw  the  defendant 'a  truck  when  it  was  a  block  away, 
and  later   a  half  block   away  front)   the   scene     of  the  accident ;    that 
it  waa   then  proeoedlng  at  a  speed  of  35  to   40  ailea   an  -our.      This 
had  a  bearing  on   the  rate  of  apeed  the   truck  waa  going  at   tho   time 
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It  entered  the  etreet  interaction,  which,   1U  driver   said,  was 
10  all**  an  h*ur.      The  jury  could  reasonably  lnf*r  not  only  from 
thin  evidence  out   fron<   the   fuot   that  after   tn*   collision   the   truck 
•kldd*d  backwards   for   a  dlatan**  of   75  feet,    that   it  wee  traveling 
at  a  fa*t  rat*  of  apeed. 

Th*  instruction  with  reference  to  du*  car*  on   th* 
part  of  plaintiff  wa*   proper   in    that  it  referrrd  to  h*r  position 
both "before  and   at   the   tin*   oJ    tho   occurrence   in   question." 

Criticise  is  Bad*  of  th*  medical   testimony  introduood 
on  behalf  of  th*  plaintiff,      w*   cannot    aay   that  revere  ible   error* 
occurred   In   this  reepeot,   but  ws  are   inclined   to  think  that   by  the 
over-atreeelng  of   the  poaelbl*   injuries  to   the  brain,    in  view  of 
other   facte  hereinafter    atated,    th*   jury  did  not    .eceive   a   correct 
picture  of   the  phyaical   and  mental   condition  of  plaintiff.      Par- 
ticularly wa*  th*   teetimony  of  Dr.   Arumholx,    testifying  as  an 
•Xpert,   calculated  to  lead   the  jury  to   believe  that  beeaua*  of  th* 
injuries  received  in   th*  accident   plaintiff  wa*  mentally  affected. 
Plaintiff 'a   testimony  tended  to   emphasize   this  by  her  evident   for- 
getfulne**   and  her  confused  answer*   to   queatlon*.      To  llluatrate, 
aha  aaid   that   she  had  no  recollection  aa  to  what  happened  on  the 
morning  of  the  aeoldent  fron.  the   time   aha  left  her  home;    that   aha 
aaw  no  automobile*  on   this  morning.      She  doee  net  remember  where 
eh*  euffered  pain.      In  answer  to   the  queatlon,   "How  do  you  feel 
now?"   she  answered,    "All   right.*      %ti<*atlon:      "Do  you  f*cl   any  palna 
anywhere?"     Answer:      %o,    air.*     this  *he   repeated,      finally,    iflsaT 
much  questioning  it  was  elucidated   from  her   that   she   suffered  pain 
"once  in  a  while"  in  her  legs.      In  answer  to   the  question,    "Hew 
does  year  need  f*el?"    ahs  anawered,    "All    right." 

Plaintiff  had   received   eevere   injuries.      Immediately 
after  the   accident   she  was   tauten   to   a  hospital   and  was   unconscious 
for  several   days.      There  was  evidence  of  brain    irritation   and  two 


«««  ,alaa  •!*</>  at  Suit*  *ii?  bw&tm  il 

mail  %t*9  *<m»  %9tat  \L44nx-j***-*  .twad  a*  aaXXn  OX 

ytlXara?*  *«v     1      >    J    ,t*»'i  ;***»«*  ft*t 

tip    to  a***r  #aal  a  *« 

arfJ   no  *%eii 

.    oiJeaisp  ui  ta«»Yit(»»c 
■■saUJaa*   Xae 
trail*  9t4l*%*Y»i  ;*iii    vj«« 

ACcf  #*s  «i  *^b  »*  :?        ,  waao 

*»»-••  t  fcifr  v**«t   8A*    th»$M?a    so$'imi*i*iL  a*«£*i  -xsrtja 

-?&'*  la   aexJlfeaa*   XaJiUM1  .ol^ 

(&Xa4*  »M   »&f  ««■»  ^XIjbX* 

tuiS  la  »au»a»d   £•*>-*   »yiii.>vi    «i   *<*«t  »-«-:    &*2*X  s*  iataltoXtfo    ,Jiac<o 
.fcajraa'tt*  x-fAM/iWB  a*w  "nijaUXq  *»»J;i  t  ssiatf.ai 

t«>j*iJ«tiXi.i  a*      .anoi-fB^i/p-  e£  e-xaweoA  fes  a«  aa»aX*t£as 

»riJ  ao  haaaqqaif  ta&r  o?  »«  an..  <*aa  iasit   M«b  #it« 

a/te  *» ,  t*&i»*i  i 

•tad*'  ituSjtmattn  iou  mtQB  9tfR  to  aaif                        *»a 
f%  ob  no>£\m    ,                ;p  *ti*   ei  taws  • 

hqx  ov£K      :sm2  iwxtrmx  Mia  "7mon 

*&*    Ml'  '9V9MS       "fa^ftiftryOK 

alar?  fcan/ilua  azte   Jw:i  19  ti  *at't  aaiaaJtetfX*   aa-   Ji  sainoi taawp  xtoim 

%ue   t»aur>  ait.v    »J  *a**ifl*  al      .a$eX  <apj*  si   "•Xitiw  a  al  as  no* 

U."    .Iwreawana  t*U>   "fXaal  ,u^  «»©» 

awaiaanoaay  aaw  tw»   XAJiqaoa'  «  a}   oaae^  saw  axia   TutaaXasa  aril  -xafta 

ow^  aaa   aoit  ■>'   Is  aaoafcxra  aaw  aisusx      .a^ef.    X*ia*aa  tot 


spinal  punotureo  were  made  to   relieve  oerebro-epij.al   pressure  and 

there  w«r«  traoee  of  blood  in  the   spinal   fluid,    Indicating  brain 

injuries.      A.  lower  edge  of  the  ischium  oi    tno  pelvic  tai  frscuredf 

thoro  wao  a  fraoturo  of  live  rib*  on   tno   right   side,      ahe  made   a 

fairly  good  recovery,    and  at   the   time  of  tho   trial    oho  did   the   same 

kind  of  work   oho  had   done  before   the  accident,      tfhe  had  lived   in 

about 
lev  York  city  before  coring  to  Chicago;   when  oho  waj/eighteen   she 

left  Hew  York  and  came  to   live  with  her  serried  aleter  in  Chicago, 

whore   ehe  hae  been  living  for  the  last   twenty-live  yearo.    ahe  doee 

not  remember  the  nave  of   the  boarding   eenool  wnloh   ehe  attended   in 

tew  York.      After   the   aooldent  ehe  walke  Juet  about   the   ease  ae   ehe 

did  before,   going  to  moving  picture   ehowo  and   to  the   etore   to   buy 

thinge;    ehe  hae  no  money  of  her  own   ruxd  newer  had   any,   and  hae  newer 

boon  employed  at   any  time   during  her   life;    h«r  brother-in-law  gave 

her  money  to  go   to  movie  ehowo  both  before  and  after   the  aooldent. 

Her  eieter  keepe  a  maid  although   plaintiff  both  before  and  after   the 

aooldent  astltited  in  making  beda  and  wasnlng  diahee, 

Mrs.  Byrnes,  a  neighbor,   lived  in   the  same  building  whcr 

plaintiff  lived  for  five  years,    saw  her  frequently,   and  hae  also  seen 

her  einoo  plaintiff  moved  froi-  that  building,      ahe  testified  that 

plaintiff's  general  demeanor  was  just  about    the   seme  after  the 

a 
aooldent   as  it  was  before;    she  eaya  that  plaintiff   "always  aete&Altt 

funny."      ohe  was  always  talking  to  nersslf  or  would   talk  to  little 
children.      In   the  opinion  of  the  witness  plaintiff's  mental   conditio* 
ws>s  practically   the  earns  after   the  accident  ae  it  wao  before  and 
her  donduot  was  the   sama.      The  witneee  stated  that  plaintiff 'e  oendui 
Indicated  to  the  witness  that  she   "was  not   Just   right"   Just  before 
and  after  the  aooldent.      Ob  motion,    this   etatement  was   striates. 
»hlle  the  evidence  of  this  witneee  is  net  conducive,   yet,    coupled 
with  the  other  facte   connected  with  plaintiff  it  leaves  a  vsry 
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definite  impression   that   plaintiff  had  been  men tally   sub-normal 

before  th*  accident   and    that   thin  condition  was  not   substantially 

ohanged  beeauee  of  any  injuries  received    in   tho  accident. 

Tho  jury  awarded  plaintiff  $15,000,   and  while  wo 

cannot   aay  that   this  was   tho  rooult  of  prejudice  and  paoolon  on 

tho  part  of   tho  Jury,  noooooi tating  a  reversal,   and  while  wo 

hesitate  to   eet   up  our  jud^ent  agalnet    that  of   tho  Jury  aa   to 

tho  extent  of  plaintiff's   injuries,   yet,    for  the  reasons  above 

lndieatod  we  are  of  tho  opinion  that   tho  Jury  failed  to   a;>proeiato 

all   of  tho  eircumstanoes  relating  to   the  plaintiff's  physical  and 

mental   condition.      In  our  opinion   the  verdict  should  be  reduced 

to   110, QoO.      If,    therefore,  plaintiff  within   ten  days   froo.  the 

date  of   filing   this  opinion  will   remit   *9CC0   from   the   judgment, 

it  will  be  affirmed  for  $10,000;   otherwise  it  will  be  reversed 

and   tho   cause  remanded, 

AtriMK)  UPQfc   H**ITTITUR;    OTBSRflO 
RSVBHfltB  AID  ft&AJTOSD. 

O'Connor,   P.    J.,    and  Vatchett,    J.,    concur. 
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Plaintiff*  while  rid  lag  In  an  automobile  going  north 
on     entworth  avenue*   Chicago,  received   injuries  through  a 
collloion  with  defendant's  automobile  going  eastward   on  115th 
street.       Plaintiff  brought  suit  and  had  a  verdict  and  Judgment 
for  v20w0.       Defendant  appeals* 

The  accident  happened  about  fire  o'clock  on  the  evening 
of  November  24 ,  1930*       Wentworth  avenue  runs  north  and   south  and 
is  established  by  city  ordinance  as  a  through  street  I  115th  street 
intersects  it,  running  east  and  west,  on  115th  street  and   about 
60  feet  west  of  the  Intersection  at     entworth  Is  a  sign  reading 
"Through  street  •  .top." 

Main  tiff  nan  riding  In  the  back  seat  of  her  automobile 
driven  by  her  daughter*  going  north  on  the  east  side  of     entworth 
avenue.     Considering  the  slightly  varying  testimony*  the  jury 
could  properly  believe  that  as  they  approached  115th  street  their 
oar  slowed   to  lose  than  20  miles  an  hour  because  of  a  "caution 
sign**  on     entworth.       At  the  same  time*  defendant's  oar  was  coming 
eastward  on  115th  street  and  passed  the  "stop"   signwsst  of 

entworth  without  stopping *  running*  as  ens  witness  said*  35  to 
50  miles  an  hour.     Both  ears  approached  the  intersection  at  nearly 
the  same  time.     Plaintiff's  daughter  looked   to   the  west  and   saw 
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defendant  '•  car  and   proceed *d    to   oroaa,   w.eu  defendant 'a  ear, 
coming  on,    atruok   the  left  rear  part  of  plaintiff  '•   ear,    inflicting 
the   injuries   to  ol mint  iff  for  whicn   she  brings  thle    ault*      Defendent 
not   only  disregarded   the  atop  eign  before  attempting   to   eroee 
Wentworth  avenue,   but  alee  violated  the   atatute  wuich  gave  the 
right  of  »ay   to   plaintiff 'a  oar.      Section  33,   ehaptar  95a,   Illinois 
statutes  (Cahill).      The  finding  oi    the  jury   that  the  accident  was 
eauaed  by  the  negligence  of   the  defendant   ie  not   questioned  in   thla 
eourt. 

Defendant  firat  argues   that  plaintiff  did  not  prove  that 
she  was   free  froc   contributory  negilt.ei-ce.      She  was  about  66  yeara 
of  age  at   the   ti»e  of  the  accident;    ebc  was  familiar  with  the 
streets  at   thie  point  and  wae  watching  the   traffic  at   the    time. 
Ae  plaintiff 'a   car  proceeded   to   eroaa  th*   atreet  interaeetlon  and 
defendant'e  oar  hod  reached    the  curb  line  on   the  weat  aide  of 
Wentworth  avenue,   plaintiff  had  a  right   to   ussusis  that  defendant 
would  yield  the  right  of  way  to   plaintiff 'a  car.     Pluintiff  had  a 
right  also   to  aseutae  that  aa   ahe  and  her  daughter  were  driving  on 
a  througn  atreet    that  defendant  would  obaerve   the  atop   sign  before 
entering  We.  twortn  av«nue.      It   ia  difficult   to  determine  what  plain- 
tiff  ahould  have  done  to  prevent    the  accident.      The  question  of 
her  contributory  neglig«nce  waa  properly   submitted   to   the  Jury 
and  we   cannot   aay  that  ita  conclusion  in   thla  respect  ie  againat 
the  weight  of  the  evidence. 

Complaint   la  aade  of  the  oro  a  ■-exam  ir.atlon  by  plaintiff's 
eouneel  of  one  of  defendant 'a  witneaaea,      /rank     Xrott,   who  waa 
rlilBf  Wttk  defendant   at   the    tis&e  of   the  aooldent.      It   ia   taid    that 
under  thla  eroae-exaalnatlon  it  developed   that  defendant  had  had 
three  other  eoliiaione  with  hie  auto,  obile   that   afternoon  ahortly 
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before  the  pre cent  accident  and  eases  are  cltcr  holding  it  error 
to  permit  evidence  of  other  accident*.     Theae  oases  are  not 
applicable  here.       Trott  had  toot  If  led   th  t  after  the   colli  eion 
with  plaintiff  o  automobile  the  bumper  on  defendants  oar  waa 
pushed  out  of  place  oereral  lnehea  and  the  frame  bent.       This 
tended   to  oorroborate  defendant *•  testimony  that  plaintiff's  oar 
had  struck  his  front  bumper  In  an  attempt  to  pass  defendant 'o 
our*     To  oombat  this*  plaintiff's  counsel  derelopod  the  preTlouo 
collisions  shortly  before  with  other  Tehlolos  In  whloh  defendant's 
bumper  was  pushed  out  of  place.     This  was  proper  cross-examination* 

furthermore *  defendant  testified  In  chief  as  to  these 
previoue  oolllsiens.     lefendant  hawing  thus  opened  the  door  as  to 
thess  occurrences*   it  was  proper  for  plaintiff's  counsel  to  cross- 
examine  as  to  how  far  defendant's  bumper  was  damaged  in  these  previous 
collisions.     *e  find  no  error  in  this. 

It  la  claimed  the  court  erred  la  giving  plaintiff's 
instruction  Ho*  1*  whloh  in  substance  told  the  Jury  that  plaintiff 
must   "prove  her  ease  as  alleged  in  her  decler  tion"  by  a  preponder- 
ance of  the  evidence.         This  was  criticised  on  the  ground  that 
there  was  no  instruction  given  defining  the  issues  In  the  ease. 
The  instruction  may  be  objectionable,  but  defendant   oannot  oomplaln 
because  he  himself  offered  instruct  ions *  whloh  were  given*  whloh 
merely  referred  the  Jury  to  the  allegations  in  the  declaration* 
This  is  particularly  true  of  defendant's  given  instructions  12* 
IS  and  18.     jLorette  v.  Director  General*  304  111*  34S|     Jlty  of 
Qonosoo  v.     chult*.  257  111*  273*     The  same  considerations  are 
applicable  to  plaintiff's  given  instruction  Ho*  2* 

Plaintiff's  given  instruction  Bo.  3  Is  criticised  as 
authorising  the  Jury*  in  determining  the  amount  sf  damages*  to 
take  into  consideration*  among  other  things*  the  future  suffering 
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and  loss  of  health.  It  Is  contended  there  is  ■•  evidence  as  to 

thee*  elements. 

Plaintiff  llred  vita  her  daughter  la  a  fir*  room  house 
prior  to  the  accident  aad  did  the  houeovork*  Including  the  w.ahing 
and  swooping |  after  the  accident  the  «a  oonflnod  to  bod  for  about 
fire  weeks |  her  daughter*  a  practical  nurse*  took  c*re  of  hvr|  oho 
suffered  pain  In  her  hoad,  neck,  ahoulder  and  ar»|  her  collar  bono 
was  broken  and  Mi  eot  by  the  family  physician |  she  was  unable  to  do 
any  housework  for  four  months  I  at  the  time  of  the  trial*  which  was 
nearly  a  year  after  the  accident,  her  arm  was  painful  when  she 
•tret chad  it  out)  aho  could  lift  it  to  a  certain  point  but  if  she 
uored  it  past  that  point  she  suffered  paint  a  physician  testified 
he  had  examined  plaintiff* s  nra  a  fow  days  before  the  trial  and 
found  a  limitation  of  motion  in  the  shoulder  joints  plaintiff  testi- 
fied that  a  fow  weeks  before  the  tfpml  the  nrm  and  hand  became 
swollen  and  then  the  swelling  subsided * 

Wo  think  this  was  cvicitnce  from  which  the  jury  oould 
properly  infer  thet  there  would  be  future  pain  and  suffering*  with 
loss  of  health.   The  instruction  limits  the  consideration  of  the 
jury  to  audi  suffering  and  loss  of  health*  *if  any*"  In  L.  '.:•   a 
V«  ...  Rv.  Op,   t«  Johnson, *  135  111.  641*  tht  giving  of  a  similar 
instruction  was  hold  not  to  bo  reversible  error*  on  the  ground 
that  the  evidence  as  to  plaintiff's  physical  condition  at  the  time 
of  the  trial  was  sufficient  to  justify  the  giving  of  the  instruction* 

It  io  said  that  the  verdict  is  oxeessivo.  The  amount 
awarded  was  fully  justified  by  the  injuries  received  and  cannot 
bo  hold  to  be  excessive. 

The  verdict  was  supported  by  the  evidence  and*  ao  there 
wore  no  errors  upon  the  trial*  the  judgment  io  affirmed* 
O'Connor*  P«  J»,  and  Matchett,  J.,  concuro  AfflWBDe 
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KDA  VI3IR0W,  ) 

Appellee,  ) 

)      appxal  yRci/tiHcuiv  wm» 
)  09  cooC^axittTi . 

MAURIOI    <LIAS  kiiUinoW,         J 

Appellant.  )  tf\  y»   p*     -r      * 

265I.A.  604 

MR.    MsVIM  MoSURaLY   DaXIVaJTaD  THK  OPUIOfc   07  TttJi    CoUKT. 

Ihis  is  an  appeal  1'ro/..  an  order  holding  defendant  In 
contempt  and  ordering  nim  ooiwitted  to  Jail  until  he  complies 
with   the  deoree  oi'   the   oourt   reepeotin^   alimony. 

The  complainant,   £da  -esirow,    filed  her  bill    seeking  dl- 
Torce,    charging  the  defendant  with  desertion.      December   28,   192a, 
a  decree  was   entered   which  incorporated   a  property   settl'wmt  iaade 
between   the  parties,      ihis  agreement,  which  was   set  out   at  length 
in   the  deoree,    pr.,vlud,   aaiong  otaer  tilings,    that  defendant  was   to 
pay   the   sum  of  $45  a  week   to   oompl  iin«nt   as   alimony.      Defendant 
afterwards  applied   to   the  court  for  a  modification  of   the  decree, 
which  was   resisted  by   oomplalnan  t  wi.o    Hied   a  petition    showing   that 
respondent  was  #675  in   arrears  o/.    the  solicitor's  fse  and  *435  on 
the  alimony,    and   asking  that  he  be   required   to   show  cause  why  hs 
shoul  i  not  be  punished   for   contempt,     ile  withdrew  his  petition    *. sit- 
ing for  modification  of  the  deoree  and  answered   the  rule,    asserting 
in    substance   that  he  was  willing  to  pay  suca   amount  as  was   squltable 
and  that  his  earnings  had  very  materially  been  diminished  slnoe   the 
entry  of  the  decree.      Swldenoe  was  heard   by   the  chancellor  who   ad- 
Judged  respondent   to   be   in   conte   -it. 

Kespoi.  lent    appealed    to   the   Jiupreme   court,    assigning 
as   error  that   the  deoree  is  contrary   to   section  12  of  article  2  of 
the   Constitution,   which  provides    that  no   person   shall   bs   imprisoned 
for   debt  unices   upon   refusal   to  deliver   up  his   estate   for   the 
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benefit  of  creditors,    or   in    o&iei  where    there   It  a   strong  presuaption 
of  fraud.      The  Supreme   court  held   that   the  Imprisonment  lor   l'ailure 
to  pay  alimony   is  not   an   iaprisonmsnt    for   debt   in  vhloh  ho   could 
claim  exemption  under  the  Constitution.        The  cause  was  therefore 
transferred    to   this   court.      346   111.    219. 

The   complainant   testified   that    she  had   earned  a   small 
income   since   the   decree  vu   entered;    that   she  was   employed   inter- 
mittently,   and   that  her   entire   income   for   four  years  was   a  little 
over  41400;    t   at   she  has  been   ill    and  was   at    the   tUe  of  the  hear- 
ing under  the   car?   of  a  physician;    that   she  has  no   other   source  of 
income   except    the  aliror.y  provided   for   in    the   decree.      Defendant 
testified   that  he  was   engaged  in    the  practioe  of  medicine   in 
Chicago;    that  prior  to    the  divorce  his  income  was  about   MOB  a 
month;    that   in  19  29 ,    the  year  fill  mill   the   divorce,    his   income 
was  approximately  $2400  gross,   or  approximately  il6uO  net;    that 
during  the  year  1930,   up    to    the   time  of  the  hearing,   his  Income  was 
all    htly  over  #700;    that  he  had  borrowed   certain    sums  of  money; 
that  he  wae   remarried   and  his  present  wile  was   employed   as  a 
singer  for   the  Chicago  Civic  Opera  Company;    that  one  paye  for  the 
house  rent   and  all  other  household  expenses;    that  he  did  not  know 
what  her  salary  was.      Us  Is  a  specialist   In   the  treatment  of  the 
eye  but  devotes  only  about   three   and  one-half  aours  a  day  in  his 
office;    keeps  no   accounts   and  keeps  no   duplicates  of   bills   ssnt   to 
patients;    all  records  of  oases  are  kept  by  him  on  what   are  called 
history  cards;   he  maintains  no   fc»nk   account   and  has   msj|  no   bank 
account   since  the  dooree  of  divorce  was   entered,      no   says  ho 
borrowed   $1500  of  one  party  since  1929   and  1300   from  another,    yet 
kept  no  memorandum  of  thle  and  has  kept  no  notes  of   the  same  and 
has  no  record   as   to   when,   where,    or   under  what   circumstances  its 
borrowed   these  amounts,      as  also  says  he  is  indebted   to  his  pressnt 
wife  in   the   eum  of  #1300,   with  no  memorandum  or  record   concerning 
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It.  An  accountant  testified  as  to  th*  total  results  from  tho 
figures  appearing  uoon  the  history  cards  furnish*'!  him  by  ths 
rcsnondent. 

Considering   ths   fact   that   prior   to   ths   divores 
rsapondent  was  in  receipt  of  an  income  approximating  £6000  a 
year,  which   after  the  d H ores  shrunk  to   about  #700  a  year,    ths 
chancellor  night  properly  oonclude   that   if  these   figures  wsre 
oorrsot   ths  defendant  was  not  making  an  earnest   effort   to   earn 
an   income,    but  his  household   expenses,    including   the   rent,    are 
borne  by  his   pr»ser  t  wife,      'tis  luck  of  books  of  account,    uls 
nethod  of  doing  business  wholly   in   currency,   with  no  bank  ac- 
count,   all  *l£ht  well   convince   thr  chancellor   that  he  was  nur- 
posely  so   conducting  his  business  as  to  hinder   the  payment   and 
collection   of   alimony.      Ths   court  might   well   find   that   defendant's 
attempt   to    purge  himself  of  the   contempt   charge  was  not   convincing 
and   that  he  was  wilfully  refusing  to  obey  the  decree  of   the  court. 
Under  such   cireumntanees  the   chancellor  has   the  power   to   laprieon 
for  contempt,    and  we   cannot   say,    free   the   record,    that   th«re  was 
error  is  so  ordering.        The  Ju;?,;u.*nt   is   therefore  affirmed, 

APFBQUED. 

O'Connor,   P.    J.,    and  Vatchett,   J.,    concur. 
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CORRSRClAl.  LluHT   COUP AMY,  ) 

a  Corporation,  ) 

Appellee,  ) 

vs. 

)  OV  CHICAGO. 

Ill   RTlVlfiSO*. 
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MR.    JUSTICE  MAlCHiSTT   DKLIVP.RF.D  THI   OPIMOIi   M  THR   COURT. 

Ihis  Is  en  appeal  by  defendant  from  a  Judgment  In  the  cum 
Of  11308.35  entered  upon  the  verdict  ol  a  jury  returned  by  direc- 
tion of  the   court  at   the   close  of  all   the   •viJer.ce. 

Plaintiff   sued  as   the  assignee  of  Aaron  tialparin,  who  on 
June   21,  1023,   as   it  was   alleged,   entered   into   a  contract   in  writing 
with   defendant  whereby  rfalperln   agreed    to    eonetruet,    operate  and 
Maintain  electric  lighting  posts  in   front  ol'  premises  in  which 
plaintiff  was   interested   at  toe.    7926,    7934,    79  36-10,    7942-6, 
7952-6  Cottage  urove  avenue   in  Chicago   for   compensation  named  In 
said  writing.      Xhe  claim   sued  on  was   for  tne  cost  of  construction, 
maintenance   and  operation  of  the   posts   from  August  11,   1923,    to  tay 
1,    1929.      Xhe   judgment    entered  was   for    the   full   amount   claimed,    and 
there  is  no   controversy  as   to    the  amount  due,    in  oase  plaintiff  is 
entitled    to   recover   at   all. 

Defendant,  however,   averred   in  his  affidavit  of  merits    that 
he  had  a  good   defense   to   the  whole  demand   and   that  he  was  not    in- 
debted  to   plaintiff   in   any   amount   whatever.      He   admitted   that  he 
signed    the  writing  which  was   set  up   in  plaintiff's   statement  of 
claim,   but   averred   "That   it  was   uo-n    the  express   agreement  made 
and  entered   into  by  and  between    the  plaintiff   and   the  defendant 
that   the   signing  of   said   agreement  by   the   defendant  was  not    to  be 
operative  or   binding  upon   the   defendant   and   that   the   transferring 
of   the  manual  possession   of  said   agreeoent   by   the  defendant   into   the 
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hands  of   the  plaintiff  was  not   to   constitute   delivery  of  said 
agreement."     The   affidavit   of  merits   alleged    that   plaintiff  agreed 
to  pocnese   itself  of  the   agreement  aerely    ) or   the  purpose  of  ex- 
hibiting it   to   other  property  owners   in   the  blocks   from  79t..   to 
63rd   streets   on   Cottage  Grove  avenue   Tor   the   purpose  of  persuading 
the*  to   enter     into   an  agreement  with  plaintiff   lor   the  installa- 
tion and   construction  of  a  ll^utin^  system  to  include   the   entire 
length  on  fcoth   sides  of   the   street  of  the  f  ur  blocks  of   property 
from  79th  to   83rd   streets;    that  it  waa  agreed   that   there  would  be 
no   construction  or  installation  of   the  lights  ami  no   delivery  of 
the  agreement   signed  by  defendant  unless  all  of  the  property  owners 
of  the  four  blocks   entered   into   an   a^r^ecient  with  plaintiff  for   the 
purpoae  of  installing   the  ligfcts;    Uatti   plaintiff   failed  to   secure 
such  agreement   from  the  property  owners   and  failed   to  perform   the 
things  which   it  had  agreed   to    do   for  the  purpose  of  effecting  a 
delivery  of  the    agreement   of   June   21,    19 S3,    from  defendant   to 
plaintiff. 

The  principal   alleged   error  assigned  and  argued  by  defend- 
ant  is   that   the   eourt   excluded   evidence  offered  by  defendant   to 
establish    this   defense.      Upon   the   trial  plaintiff  called  defendant 
as  a  witness   and  prcved  by  him   that  he  had  affixed  his   signature  to 
the  writing,   upon  which  plaintiff   relies,    on  or  about   June  21,    1923; 
that  plaintiff's  aesignor   thereafter  erected  ornamental   etreet  poets 
and  lights  am   Cottage  Grove   avenue  between   79th   and   doth  streets; 
that   they  were  put   in  good  working  order  and   thai  M  had   seen    them 
burning;    that  he   saw  his  property  on  Cottage  Grove  avenue  between 
79th   and   30th  streets   at   least    onoe   a  weak    and   took   care  of  it 
himself;    also   that  he   eigned   a  written   statement  dated   June  21, 
1928,   which  by  its  terms   referred   to   the  alleged     ontraet  of  the 
same  date,    in   and  by  waich  he  agreed  to  be   personally   responsible 
for   payments  n.ade   under   the   terms  of    that    o  ntract   covering  a  marcel 
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of  land   on   Cot  Lags   vjrove   avenue  held  in   the  none   oi"  the   «-nic»go 
Title  A.  Trust  Co.    and   another  paroel  held   lr.    the  name  of  the  West 
Inglewood   Trufit   ■  laying*  rank,      Plaintiff   further  proved    that   de- 
fendant  attached  his   signature   and   seal   in   Approval  of  a  written 
statement   of  June   3v,   1025,   which   contained   an  understanding  sup- 
plemental   to    this   aontraot.      Plaintiff  also   proved   the   installa- 
tion of   the  lights  by   the   evidence  of  the   secretary  of  the  Com- 
mercial  -i*:ht   Co.,    the   assignment   of   the   agreement  by  iialperln   to 
plaintiff,    and    the   amount  of  the    charges  up    to  gay  1,    Itfl  •,    and 
rested  itn   case. 

Defendant  was   then   called   as  a  witness  wad  in  his  own  be- 
half testified   that   in   the   fall   of  MtV  h»  was  president   of  the 
79th  and   Cottage   Srove   Chamber  of  Commerce,   when  he  hag  dealings 
with  plaintiff  ImTsmgm  kr.      oward,   its  agent;    that  Uoward  and  ot.r 
business  people  were  present   in   a  meeting  hall   at   the   corner  of 
79  ti   atreet   and   Cottage  Grove   avenue,   and    that  he  could  naue   some 
of   the:...     ^hereupon   the  following    took  plaoe: 

"HUT.  Wolf  (attorney   for   plaintiff):      I  object   to   the  line  of 
questioning.      I    don't  object   to    the  preliminary  questions,   but  we 
sx<  Into  now  almost  a  year  before   the  contract   taa   signed. 

ffi     iuilici   (attorney   for  defendant):      Just  a  matter  of  a 
few  months  before   the  contract  was   siijnsd. 
r.  Wolf:      The   fall  of  1927. 

-r.    -iuilioi:      Or  winter  of  19 ?3.  • 

It  was  then   suggested  by  one  of   the  attorneys  for  plaintiff   that   the 
eontract   spoke    for   itself,    and   the  eourt    stated  that   the  matter 
would  be  considered  in   chambers,     iir.    iuilici   for  defendant   then 
stated    that  he  wished   to  offer   in   evidence   the   testimony  of  defendant 
and  of  a  number  of  owners  of  property  located  between   79th   and      33rd 
streets  on   Cottage  -irovs   avenue   efcft  were  members  of   that   Chamber  of 
Commerce;    that   "the  matter  discuessd  in   connection  with   the  lig   ts 
was  based  on   a  proposition    of  installation   of   four   blocks  of  lights 
lying  in  between   the   streets  Mentioned,    79th  to    83rd    street;    that 
at  as   time  was   thsrs  any  discussion  pf ;  g  to   any  installation 
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of  lights  for  a  lesser  strip   than    the  four  bloods  uentlened.  "     At- 
torney  for  plaintiff   then  inquired  If  the   time  of  the  meetings  of 
this  Chamber  of  Commerce  had  been   fixed.      Attorney  for  defendant 
replied   in   substanoe   that  the  meetings  were  hold  late   in   the  fall 
of  1927  and  early   that  winter  und   aleo  were  held  throughout   the 
spring  of  1923,    and   oontlnuing  his  offer,    stated   that  plaintiff 
submitted   estimates  and    figures;    that  defendaiit  appointed  a  co»- 
mittee  of   the  Bribers   of   the   Chamber  of  Co:«.erce   to   oooperate  with 
plaintiff  for  the  purpose  of  securing  the   signatures  of  the  property 
owners  to   contracts   fcr   the   Installation  of  lights  affecting  their 
oartleulur  property.     Mr.   Miller  for   defendant   continued   the  offer: 

•That    the   plaintiff   iaJ   the   eonmitt'  e  of   -  -  Is   repre- 

senting  the   chamber  of   commerce  spent   a  considerable  time  and   ef- 
fort  to   secure   the   signatures  of  all    the  property  owners  within    ih*« 
four  blocks  above  described,   and   after   they  failed   to   do   tuis   agents 
of   the  Cor^erclal   Light   approach*:. \      r.    hit  venson   an,i    told  hij-   that 
it  would  bs  impossible  to   secure   the   signatures  of   these  owners  un- 
less he  as  one   of  the   sjfcltf  property   owners  and   ao  president  of  ths 
ehamber  of  ceitmeree  led  the  way  by  signing  a  contract  presented    to 
him  for   signatures   en  his   yropc>rty. 

ar.    otevenson    discussed    the  basis   on   walcn  he  would   sign 
tfcte   contracts,   that   is,    that  his    signature  would  be   placed   thereon 
en   condition   that  that  be  used   to    secure   the   signatures  of  the 
other  owners,    and   the   agenta  •  *  the  Commercial  i-i^ht  assured  him 
that  was    their   reason    for  requesting  his   signature,    and   agreed  with 
him  that    that  would  be   the   c  -n   on   vtuic.  he  -culd   sign,    and 

that   the   contracts  would  not  be  binding  unless   they,   the   agente  of 
the  Commercial  Light  Company   succeeded  in  getting  the   signatures  of 
the  other   property  ownere  on  botu   sides  of  Cottage  trove  avenue 
from  79th  to   83rd   streete." 

The  offer  also   continued  that   efforts    to   the   *nd  of   securing  such 
ether  signatures,    except   signatures  of  owners  of  a  portion  of  the 
first  two  blocks,   were  unsuccessful;    that   in  violation  of  the  under- 
standing with  defendant,   plaintiff   "on  ite  own  responsibility   and 
without   consent  on   the  part  of  -r.    .t  even  son  or  of  the  other  owners 
whose  signatures  had  been   secured  under  the   same   conditions  as   that 
of  fcr.    otevenscn,   proceeded   to  install  lights  in  the  blocks  from 
79th  to   iilst    street."     Defendant's  attorney  also   offered    to   show 
that  agents  for  plaintiff  made   statements   to   the   effect   that   the 
lights  had  been   installed   "as  a  demonstration   und   as   a  sample" 
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to  the  rest  of  the  owners   iron   Slat  to   t>5rd   streets ;    that   the  in- 
stall  at  ion  of  these  lights  «u  an  additional    salua  argus.tr.  t  or 
tht  part   of  plaintiff   in  its  efforts  to   secure   tee   signatures  of 
other  owners,    and    that   the  fast    that  defendant  und  other  owners 
did  not   expressly   object    to    the    installation   of  the   lights  was  not 
to  be   construed  as   an   admission   on   their  part   that  they   considered 
themselves  bound  at    the   tine   that   they  signed   these   contraots  or 
that   thsy  had  ratified   the   signatures  on   these   contracts  upon   the 
Installation  of  the  limits;    tnat    the  witnesses  would   testify  that 
the  Installation  oi'  light     on   *  program  covering  less  than   the 
four  blocks  mentioned  was  valueless  to   the*   ox.d   to    thoir  property. 

To    this  offer   the  attorney    for   plaintiff   objected   on   the 
ground   that   "if  permitted  it   is   an  attempt   to   v<%ry   Um  teres  of  a 
written,   sealed   inc.trui&e&t  by  parol,    and  on   the  further  gound  that 
the   statements  are   conclusions   and   Indefinite  and  ambiguous,    -1th- 
out  a  statement  of   the  definite  dates,   and   on   the  ground   that   the 
defendant   is  atte  pting  to  rary   uie   tortus  of  a  written,   sealed   in- 
strusient  by  parol   in   conversations   that  occurred   six  or   eight  months 
before  the  signature  of  Plaintiff's  Zxhibit  1."     The  attorney  lor 
defen-lant    then   stated    that   it  was   the  position  of  defendant    that 
this  was  not   an   nttec.pt   to  vary   the   terms   of  a  written  instrument, 
but   that  It  was  merely  an  offer   to  prove   that   there  *aa  never  a 
legal   delivery  of  the   contract  in   question  witn  on  intent   on  the 
part  of  list   defendant   that   it  become  binding  presently,    and   that 
the  delivery  was  based  upon   ■  conditio;,  waieh  plaintiff  did  not 
fulfill. 

The  court,  however,  held  that  the  evidence  was  not  ad- 
mlssibls,  and  having  sxeluded  It  directed  the  Jury  to  return  a 
verdict    lor   plaintiff  in   the   amount   for  waieh  judgment  was    entered. 

Defendant  argues   that   the  evidence  offered  was  admissible 
fer   the  purpose  of  showing  that    the  written  instrument  was  never 
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Actually  deliver**;    that   the   evi.lcnce  would  net  vary   the   terse  ef 
the  «rLtten   agreement  arid   that   the  court   erred   In   excluding  the 
offered   evidence.      Xe   theee  propoeltions  he   cltce  Jordan  v.    Qavls. 
108   111.    336;    KUpoln   v.    OrttU.    3.2   111.    531;   Bt^J,  4C  m&A. 
308  111.    329;    m»kco  vx  hooflln.   U7  111.    App.    514;   Northwestern 
ConeolldatOd  billing  Co.    v.    31oan.    232   111.    App.    2U6;    iianllcy  t. 
Pry.    237   111.    App.    897,    and  Sugar  v.   garlnelio.    260   111.    App.    88, 
while  plaintiff  citeo  Kran  v.    Cooke.  172  111.    3c2;  Kllcy  v.    Inter- 
national Banana  Food  Co..  Ii5  ill.    App.    82V,   taid  i\yi\M  v«    *fr*tf, 
180  111.    605,   which  are  to    the  contrary,   a*  it  is  argued.     *e  ohall 
not   undertake   the   tack  of  reviewing  at  length  all   theee  opinione 
ae    to   the  fact*  ani   the  law.      There  arc   statements   in   the  opinlono 
which  cannot  he   reconciled,   altuough  wc   think   the  deoi sions  cade 
are   coneietent.      The    -est,   ae   etated   in   ^t.*aley  v.   White. ic  whetner 
the  pnrty  to  toe  obligated   (in   that  caoe,    the  grantor)    parted  with 
the   oontrol   of  the  writings  and  whether  he  had  a   right  to  deeiand 
then  hack  before  the  transaction  wa*  completed.      In  Hyan  v.    Cooke 
the  court   etated  in   substance   that  it  might   be   ehowii  by  parol   evi- 
dence  that   a  writing  was  rot    to   be   delivered  until    soma   condition 
ehould  be  performed,    but   that  it   could  not  be   shown   thaw  an  actual 
delivery  had  been  made  under  an  agreement   that   it  would  not  be 
operative  unices  a  condition  should  be  performed.      Ihat  case  also 
scene  to  hold   that  an  obligee  may  not  act  ae  an   eecrowee.      in   the 
Hlley  case  an  agreement  which  related   solely   to   a  condition  or  con- 
tingency upon  wuioh  after  delivery    the   contract  wae  to  become  in- 
operative,   it  wae  held  mi«ht  not   be   suown  by   parol   evidence.      In 
brief,   ae  we  understand  the  eaeee,   a  condition   precedent,    although 
manual  posseeeion   le   *lven,  may  be   shown  by  parol,    but  a  delivery 
to  become  Inoperative   upon   the  Happening  of  a  condition   subsequent 
may  not. 
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*»  Sorthwostern  Consol.   killing  Co,  v.   Jioan.    supra,   this 
court  qustsd  with  approval   tha  languags  of   5  Wig*.ore  on   Evidence, 
2nd   ad.,    aaaa.    24  -  ,    2408,    241o   and  2435,   where   tha   author   statss 
tha  practical   difficulty  which  ariaao   in   tha  application  ©f  tha 
rula  and   ooncludao   "that   tha   finality  of   tha  writing  aa  a  jural    act 
depends  upon    tha  eircoastanoao  of  each  oase.  '     In   that   caae  the  de- 
fendant offered   evidence   tending  to   show   that  at   the    lias   tha  de- 
fendant executed   the  writing  he  delivered   it  to   the  agent  of  tho 
vendor  with   the   statement   that  the  agent   a>4>uld   tie   it  to  hla 
principal   and    that   the   clause  whloh   stated   that    the    Hour   sold    s 
should  be  delivered  within    four  months   should  be  changed   to   "as 
needed."     Tho  writing  by   its  teres  was   "subject   to   confiscation.  " 
The  evidence   offered  waa   at    first   admitted   and    afterwarda  on  motion 
stricken.      This  was  held    to  be  error,    althoug     the  opinion  of  this 
eourt  intimates   that  after  the  decieion   there  was   "not  nuch  of  ths 
parol   evidence   rula  left."     *e  do  not   think   that   deciaion  ia   in- 
consistent with  the  cases   citsd.      Xhe   stricken  evidence  showed   that 
tho  ohango  to  be  made  in   the  writing  was  a  condition  precedent   to 
delivery,    an 1    this  was    the   intention  of  the  parti es. 

It  ia   elementary  in   the  law  that  a  present  delivery  of  a 
writing  with   tho  intention    that   the  parties  thereto    shall  beooae 
bound   thereby.    Is   an   essential    el  isent    in   any  valid   contract.      Ths 
rule  is   applicable  to  all  kinds  of  writings,  whether  under  seal  or 
not   and  whit  ever  may  be    ths    subject  aatter.      Ths   oour  ts  of  Illinois 
In  numerous  cases  have   followed   the  general   rule  announced  by  tho 
House  of  Lords  in  Xenes  v.  Wlpkjsan.  L.   R.    2  H,   L.    296,   which  Profes- 
sor Vllllston  gussses   case  about  through  tho  iuiluenoe  of  tho   civil 
lav  on  our   Jurisprudence  and  whloh  he  says  was  responsible   for   tho 
substitution   of  the  oubjcctivo   test  of  that  law  for  tho  objective 
test  theretofore  aoplled  by   the   ooraon  law.      #1111  ^ton  ox.   Contracts, 
vol.   1,    seo.    211,   p.    423,    uid   see   Illinois   oases   there  sited,    in- 
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eluding  Little  t.    talon.    267  111.    623. 

In   the   comparatively  recent    caee  of  .iubcr  v.   ft'llllama,, 

338  111.    513,    our  Hupreme   court   oald: 

"In   determining  whether   there  has  bean   a  delivery   the   in- 
tention  of   the   grantor   la   the   controlling   factor,      a.  delivery  may 
be  made  by  acta  without  wordat   by  worda  without   acta,   or  by  both 
worda   and   acta,    and  anything  wnioh  clearly  manifest*   the  grantor 'a 
Intention   that   the  deed  beooni*iB  operative  and    effectual,    that  he 
laaea  control   over  It   and   that   the  grantee  beeomea  pooaeaaed  of  the 
eetate,    conetitutea  a  sufficient  delivery." 

The  rule  la  not  different   aa  to   other  writings,   and   the 

eaaee   seem  to  agree  that   a  party  who    eigne    xi&  after   signing  givea 

manual  poeaeaalon  of  a  writing  complete  upon  its  f  »ce  to   another 

party,   hae  preeumptively  made  a  delivery  and  that   the  burden   la 

upan  his  to   eatabliah  the   contrary.      In   the  recent  caae  of  icntmoyor 

y^  frprdlond.    259    111.    App.    247,    |maf   court  neld  witn   reference   to   a 

negotiable   instrument   that   testimony   to   the   effect    that   it  waa 

atated  at    the  time    the  instrument  waa  given   that    the  bank  would   take 

•are  of  it   tended   to   contradict    the  promise   to   pay,    and   that  the 

evidence  waa  not  admissible   to    thus  vary  tne  terme  of  an  instrument 

which  waa   in  writing.      In   that  case  w,e  quoted  with  approval    from 

Hmdley  v.    Drum.   237   111.   App.    537,   one  of   the   eaaea  upon  which 

defendant  here  reliee,    the   following   statement: 

"It    ie   elementary  that    the   defendants   could  not   snow  by 
parol,   even  aa  again  at   the  payee  of  the  note,    that    the   part  lee  had 
an  tin  1  ere  tanking  that   the  contract   in   fact  was   conditional.      It   la 
a  fundamental  part  of   the  law  of   contraete,    to  wnici  there  are  very 
few   exeeptione,    that   a  party   to   a  written    contract  may  not   contra- 
dict  the   term*  of   that   contract  by   parol.      But    it   is   equally  well 
established    that    such  a  party  may   show   that    the   contract    claimed 
to   exist  waa   in   fact   never  fully   executed,    —    that   althoug     it  waa 
eigned  by  him,  he  never  delivered   it  or  that   ttiere  waa  merely  a 
conditional   delivery   and    that   the    condition  hae   failed.      in   so 
doing,    the  written   terns  of  the   contraot  are  not  varied  by  parol 
but   the    showing  made   is  merely    to    the   effect    that   the   contract 
•ever  waa   completely  executed." 

An   examination   of  the  offer  made  leavee  us  wit.ieut   the   in- 
formation neeeeeary  to   determine   that  defendant  propoeed  to  prove 
actual    facta  whlen  would  be   sufficient    to   overcome   the  preemption 
arieing  from  the  manual   delivery  of  the  writing  to  plaintiff.      In 
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the   first   Place,    th«  oonvereationa  to  which  he  refere  are  revetc 
in    time;    iocs  of   thee,  precede  by   almost   a  year  the   date  of   tht 
execution  of  the  writing.      The  writing  at   the  time  ol'   tneoe  con- 
veraatione  wan  not  in   existence  at  all  nor  did  it   cose   into   ex- 
istence until  many  months    thereafter.      In   the   aaoond   plaea,    the 
oontenta  of   the  offer  are  indefinite.      Juat  what  waa   anid  and  whe» 
it  waa  aaid  are  all   indefinite  and  are   stated  only  as   the  oonolu- 
eiena  of  the   peraon  raking   the   statement   rather   than   aa   the   actual 
facta   to  which  defendants  wltneaaea  would    testify.      The  offer, 
for  instance,    states   that  defendant  diacusssd     the  basis  on  whioh 
he  would   sign   the   eontraota  and  that  his   signature  would  be   placed 
thereon  on   condition   that  it  be  used   to   secure   the  signatures  of 
the  other  ownere.      *e  know  from  this   state   ent  what   the  conclusion 
of  the  attorney  waa,  but  we   are  left  wholly  in  ignorance  aa   to  what 
defendant   aaid    to   anybody,   when  he  eaid   it,   where  he   eald  It,  who 
waa   preaent  when  he   said  It,   or  who,   if  anyone,  made   any  reply  to 
him,    and  where  and  when   and  what  waa   aaid   in  making   such  reply.      Our 
Supreme  court  haa  held   that  an  offer  of  proof  must   atate  the  facta 
and  not  the   concluaions  of   the  peraona  making  the  offer,     martin  v. 
Herts;.    224    111.    84;    Goodrich  v.    City  of   in-lcaicc.    218  111.    10.      fcoro- 
orer,    the  caaea  hold   that  an  objection   to   an  offer  la  properly  eua- 
tained,    even  where   ookc  of  the  matters  arc  proper,   if  o there  arc  im- 
proper.     The  People  v.    Venard.    168  111.    App.    254;   K  lemon  an  Her  v. 
Kleaenar.ider.   179    111.   App.    2(9.      In   the  next  place,    after   the 
execution  of   the   contract  here,    complete  on  ite  face,   two   atatementa 
in  writing  were  executed  supplementary   taereto,   each  of  which  con- 
firmed  the  original    omtract.      There  waa  no  offer  to    ahew   that  thcac 
supplementary  wrilinga,   manual    possession   of  which  was  given   to 
plaintiff,   were  put   in  plaintiff's   poaaeasion  with  any   condition 
precedent  attached. 
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The  brief  of  defendant  makes  aueu  of   the   statement  of 
the  trial   Judge  at   the   tiae  ho  exoluded    the   evidence   and   strenu- 
ously urges  that  hlo   statement  of  tho  law  made  at   that   tiste  was 
incorrect.      All   thlo  may  bo  true.      Wo  are   interested,   hoe-ever,    in 
whether  tho   eourt  arrived  at   a  correct   conclusion   rather   t.  an  tho 
route  by  whie'n  ho  traveled  in  order  to   reach  it.      Xhe  objection  of 
defendant    to    tno  offer  of  proof,    «e  nold,  was  properly   sustained, 
and  on   the   uncontradicted  evidence   regaining   in   the  record,    the 
instruotlon   to   find   for    the   plaintiff  was  proper. 

Tho  judgment  is   therefore  affirmed. 


O'Connor,   1%    J.,    and  hoSurely,   J.,    concur. 
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MB.    JU3TIC*  MATCH!*!  OBLXVSUS  Till  OPIAIQJ.  0*'  TKI   COURT. 

In   an   action  on    ths   oaie   lor   personal   In  juries   and  on   trial 
by  Jury,    plaintiff   secured   a  verdict   in    the   sua  of   e38,OO0,    on 
which   tho   court,   overruling  motions   for  a  new   trial    and   in   arrest, 
entered   judgment.      Defendant  urges  for  reversal   tiiat   the  court 
erred   in   ite  rulings  on   the  admission  and   rejection  of  evidence 
and  in   refusing   to   direct  a  verdict   tor  defendant  at   the   close  of 
all   the   evidence.      It   is  also    contended    that    the  verdict   is   so 
excessive  as  to   show  passion   and  prejudice   on    the  p*rt  of  the  jury 
and   farther  that   the  court   erred   in  instructing   the  Jury. 

June  IB,   1929 §   plaintiff,   a  Married   l*dy  about  40  years  of 
age,   while   riling   in   an    tuto»ot>ile  driven  by  her  husband   in  a  vesterl) 
direction  en  Washington  boulevard,   was  severely  Injured  as  a  result 
of  a  collision  of  th*  automobile  in  whlc/i   she  was  riding  with  another 
automobile   driven,    as   plaintiff    contends,   by   the   servant   of  de- 
fendant.     So   far  as  negli.ene*  is   concerned  there   scorns   to  be 
practically  no   conflict   in   the   evidence.      The  jury  found   that 
the   servant  of  defendant  wiw  was   driving  the  oar  was  guilty  of 
negligence  proximately   tending   ts    cause   plaintiff's   injur lss,    and 
that  plaintiff  was  not  guilty  of  contributory  negligence,    and  the 
verdict  of  the  jury   in   theee  respects   cannot  be   successfully 
challenged  on  the  record. 

The  controlling  question   in    the   ease   is   raised   by   a   special 
plea  of  defendant   averring  that    it    did  not   ow     or  operate   the 
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automobile  which   collided   at    the    tin*  In    juwotion  wltn   the   auto- 
mobile  in  which  plaintiff  was    riding.      The   ultimata  question  in 
the  ease   i*   that  si'  respondeat   superior,   but  a  preliminary  ques- 
tion  is    ral«ed  by   the   contention   of  defendant    that   the   court 
•rred   in   admitting   in    evidence   an    alleged   copy  of  the   sontract 
of  employment  between   defendant   and  *ts   servant  Reynolds,    whose 
negligence  was  reconelble  for  the  collision.      Koynolds  was  celled 
as   a  witness  by  plaintiff   and   testified   that  he  was   at   the   time  of 
the  accident   in   the  service  of  defendant   as   an   employee,    -uid  he 
Identified   a  written   contraot   nroduced   as  being  a  copy  of   the 
one  he   signed  at   the   time  he   entered  the  ssrvloe  of  defendant. 
Ho  also    Bail  he  h*d  not   signed  any  other  or  different   contract 
with  defendant  thereafter,     i'lalntiff   showed   that   several   days 
before   the   trial    she  hud   caused  a  notice  to  bo  served  upon   the 
attorney  for  defendant   to  produce  the  original   contract  of  em- 
ployment,   and  plaintiff  demanded   that   this  original   contract  be 
produced.      The  attorney   for   defendant    stated,    "1  have  no    such 
contract.      I   don't  hav *    .heir   contrasts.      They   oan   all   bs  ob- 
tained  frost,    l   (tidal  it  is  ■»,  aolte  who  nas  the—."     Plaintiff 
also  offered  proof  tending  to   show   that  prior  to   the   trial   she 
caused  a  subpoena  duces  teeum  in   the  usual   ions  to  be  i««u  d  to 
defendant  and   ssrved  uoon     r.    |sj|  |    ,      Irecting  that   this  original 
document  be   produced    bat    that   defendant   failed   to   produce   it   in 
response   to    th*>   subpoena.      These  facto  huvin^  been    shown   and   a 
copy  of  the   contract    identii  ied  by   the  witnesses,    plaintiff 
offered  to  read   it   to   the   jury.      Defendant  by  its  attorney  at 
first  objected,   whereupon    the  court   said,    "1  will  let  him  read 
It,*   in  which   ruling   the   attorney   aciulcceed,    saying   "All    right.* 

It  was  the  iawjf  OJ  defendant  to  obey  the  subpoena  of  the 
court  and  produce  the  contract  or  feive  a  reason  why  it  could  not 
bs  produced.      Defendant    is  not    above   the   law.      It   is  its  duty  to 
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obey   the  law.      It   paid  bo   attention   to    the  notice.      It   failed  to 
•bey  the   eubpeena.      iie  who  has   evi  ience  in  hie  poseeeslon  wnleh 
he   suppresses  or  deetroye   cannot   escape   the  presumption  ©f  guilt. 
SeWkl  oreomauntur   i;ontra  sjoUt^ffTt*  le  an   ancient  maxim  applicable 
to   thin  record.      Rector  v.   hector.    (3  uil.)    8  111.   Iu5;   People  w. 
■mall.   319   111.   437;   dud  eon  v.   Hudson.  88?  111.   886.     i«  hold  tnat 
the  court   did  not  err   in   ad   it  ting   this  document   in   e-rider.ee. 

Defendant  aleo   contends  that   it  was  error   for   the   court    to 
refuse  to   direct  a  -verdict   ix*  its  f^vor  at   the   close  of  all   the 
evi  d  woe.      the  undisputed   evidence  in   the   case   shows  that   the   auto- 
mobile which  was  driven  by  Heynoldo  at  the  time  of  the  accident 
woo  not   the  property  of  the   defendant      omoratlon.      It  aleo   shows 
that  Heynoldo  paid  the    rental  of  the  garage  in  which  hie  auto   obile 
vao  kept;    that  ho  supplied  and  paid   for  the  gasoline  and  oil  used 
in  driving  it  and  for   lto  upkeep,      ine   evidence   also   shows  without 
contradiction   that  he  received  no   salary   from  defendant;    that  he 
was  without   regular  hours  of   -mploy- ant   and   that  when  he  pleased 
oo    to  do  he  used   the  automobile  for  nis  own  pleasure  and    :or  his 
own  pore  nal  matters  unconnected  with  defendant.      The  evidence 
also   shows  without   contradiction   that   in  the  course  of  his  employ- 
ment very  much  ordinarily  was  left  to  his   discretion.      He  could  go 
when  ho  wished   to  go   and   come  when  he  wlehed   to  cone;    if  he  wlehed 
to  work  he  coul)   do   so;    if  he  did  not  wish   to  work  he  was  not   oo** 
polled   to  do    so.      Defendant   ee  party   did  not  undertake  to  tell   him 
bow  to  drlvo  his   oar  nor  upon  what   streets  it   ohould  bo  driven.      In 
the  course  of  his  work  a  man  named  Carroll,   also   employed  by  de- 
fendant corporation,  worked   for  him.     Reynolds  received  a  part   of 
all   commissions  which  Carroll   earned.     Reynolds  collected  tho 
commissions  on   sales  made  by  Carroll  and   repaid  Carroll  his  share 
of  the   ooualsslons  as  determined  by  the   agree;. en t  with  defendant 
corporation.      Tho  contract   between   defendant   and  heynoldo  required 
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that  Keynoldo  rctiet  have  an  autof>«ebile.      At   the  tlae  he  be«..an  hit 
employment   defendant   loaned  him    the  money  with  which   to  buy   it, 
and  ha   executed  a  mortgage  baok   In  defendant 'a  favor.      The  titla 
of   tha  automobile  and   tha  lieanaa  ware  in  Reynold's  nana.      h>o  ona 
exoept  Reynolds  had  an/  right   to  uaa  tha  oar. 

Iron  theae  undisputed  f^ota  defendant     argute  that  aa  a 
Matter  of  law  Reynolds  wao  an   independent   contractor  working  for 
himself,  hiring  hla  own  nan  and  doing  business  according  to  hie  own 
plana  without  control  or  hindrance  by  defendant.      It   la  urged  that 
the  defendant   corporation  had  no   control   oyer  him  and  in  no   eanaa 
had  any   dominion  over  Ida  wove,  en  to  or  the  dotaila  of  hie  work. 
He  waa  employed  to   aall  machinea  on  a  commission  baeia,    got  hie  own 
proepeeta,    sold  to    them   and  received  a  commission;    and   it  la  argued 
that  all   that   the  defendant   company  had   to  do   in   the  natter  waa  to 
pay  Haynolda  hla  oomml salon  alter  .-.«  had  earned  it.      It   It  urged 
therefore  that   tha  rule  of   respondeat   superior  la  not   applicable  in 
thlo  caae   and   that  under  tha  undisputed  evidence  and  aa  a  matter  af 
law  plaintiff   ia  not    entitled   to   recover,    and   that   an   instruction 
in   defendants  favor   should  have  been  fciven  by  tha   ourt.      Tha 
writing  willow  ia  in   evidence  prcvldea  that   In   consideration  of  tha 
company  taking  the  employed   into   its  service,  he  agrees: 

To   devote  hie    entire   time   and  attention   exclusively   to 
collecting  auoh  aoecunta  aa  may  be  entrusted   to  him  by  tha  Company 
and    to   ealling   and  leasing   eewing  macninea   and   supplies,  belonging 
to   tha  Company,   and   fumiehed   to    tha  Employed  by  it   for   aald  pur- 
poaaa   and  none  other   *«*. 

To  report   in  writing  daily  or  weekly,   aa  directed   from  time 
to   II—,   upon   forma   furnished  by   tha  Comply,   tivinfc  a  full  and   com- 
plete account  of  all   bueineea   transacted   for   the  Ooapany  and  to   de- 
liver over   to   the  company  each  and   every  day  all  money  and   speola 
eolleeted    the  previous  working  day   and  not    to  mingle   tha   eame  er 
any  portion   thereof  with  the  funds  of   the  employed***. 

The  Company  agreea  to  pay  tha  Employed  wee*ly  in   full   for 
all   aervicea  rendered  and  expanoea   incurred,    the  following  remunera- 
tion  *»•:  — 

a.      Selling  remuneration   on  all  Leaeea,   *otes,    lima  and  Caah 
Salee  of  Family  kacuinee»*  . 

is.  aw  Whenever  the  Employed  aliowa  a  customer  an  amount 
far  old  maenlne  which  la  greater  than  the  maximum  authorized  the 
exceaa   shall  be  deducted  from  the   remuneration  payable  to   tha  -j» ployed 
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The  Baployed   agrees   to  maintain   and  ub«   his  own  venielo 
in    the   business   of   the  Company.-" 

THIRD.      Whenever,    on   any  account,    a  itao  .ine   1«   repossessed 
or  the  balance  is  deemed  worthleee  and   is   charged  off  by  th«  Com- 
pany,   tho   Employed  agrees  to   immediately    refund   to    the   Company  - 
any  unpaid  remuneration   snail  bo  forfeited.*** 

SIXTH.      Tho  Kaployed   shall   soil   and  lease  aaehiacs  at  tho 
prices   established    for   tho   tiao  being  by  tho  Coaipimy,    and  tho  Com- 
pany shall      are  tho  right  to  rojeet  any   sal*  or  leaso  mode  by  tho 
Kaployed  ***. 

XIGHTH.      Tho  Saployed  a^reee  to  repossess  an.1   deliver  to 
tho  Company  any  machine   it  may    ;irect   without   additional   remunera- 
tion.     Account*   in  his  aanaa   for   collection  may  bo  withdrawn  at 
any  time  at   the  option  of  the   wOu.pany,   or   collection*   theroon  by 
oth*r   collectors  nay  bo  aut  iori»ed  by   tho  Company   if  deemed  advis- 
able.     Should    the   Company  deoire   to   know   tho  location  of  any 
machines  or  account*   entrusted   to    Use    -'.nploypd,    he   shall  promptly 
looate  the   same   to   tho   satisfaction  of   the  Co&pany's   a&«nt  or 
mart  aging   salesman. 

TTC&urTU.      This  agreeuent    shall    remain  In   full    force  unless 
superseded  by  a  new  one  in  writing  duly  executed;    and,    until   sueh 
time,  no   change  or  Bonification   of  its   terae  shall  be  Valid  or 
bln'ing.      This  agreement  may  be   terminated   at  the  pleasure  of 
either  party." 

As  plaintiff   suggests,   the  contract   seems  to  be   staple  and 
unambiguous.      Thr  u^uout  it  heyr. Us  ie  referred  to   at  the 
•Employed,"   and   It   Is  only   fair   to  presume    that  one   employed  is  an 
employee,   vmici  is  defined  In  tfunk  a  Vagnalls  Jiew  standard  Diction- 
ary of  the  English  language  as   "One  who  works  for  wages,   or  a 

who  1* 
•alary;    one/engaged  U   the  service  of  or  Is   employed  by  another." 

The  contract    cays  that   the  company   Is   "taking  the  Employed   into   its 
service"   and    shows   that  he  is   to  undertake  to  make   sales   oontracts 
for   the  benefit  of  the  defendant   and  under  terms   ouch  as  defendant 
nay  direct.      According   to    the  ter&o  of  this   contraot  he   Is   to  de 
the  work  of  defendant   company,  not  his  own,    and   the  goods  which  he 
undertakes  to   dispose  of  belong  to   defendant   company,   not  to  him- 
self,    lie  was  given  possession  of   their. ,   but  he  is  by   the  contract 
obligated  to   account  for  them.      The   contraot   ahowe  that   the  eoapany 
had   the   right   to   control   his   actions  with   reference   to    this  work  and 
the  right  to   direct   in  what  manner  the  work   should  be  performed, 
fie  was  to   report  daily,   if  his   employer  directed  him  to   do   so,  or 
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If   the  eaployer  directed   the  report   to  bo  made  weekly,    thon  ho  vat 
to   reeort  weekly.      In   oil   ooooa  he  *»i  to  giro  a  complete   account. 
Tho  pr ieoo   at   -  iicr   ho   oould    soil  ware   fixed  by  the    company.      Ho 
caul*  not   allow  dlaeounte  thereon   except  with    lto   consent.      If  ho 
411   to,    the  discounta  wore  d*ductM   from  hit   remuneration.      If  tho 
company   to   decided,   it   cojII   direot  hi*  to   repoaseet  any  machine 
whloh  he  had    told   and   -rhlch  tie  had  wished   to    retain,    and  he  m 
required  to  promptly  looato  tny  maoulne  told    to    the   tatief action 
of  hit   superior.      Ae   the  latt  paragraph   naows,    infendant    could 
disohwpo  him   at   any   ti-T.e   It   wished   to    lo    ao.      Indeed,    the   contract 
in    itt   terras   and    the  manner   in  wuioh  neynoldt  wat  required   to    per- 
form ooTTicot   thereunder   it  not   iiftsl    Liar  t*  1  ich  wat 
considered   in    the   cate  of    dinger  *ufr..    Op.    v.   hahn.   lc   iiup.    Ct. 
Hep.   17n,   vh«r*  tho  Supreme  Court  of  tho   ^.    S.    tit-  the  trial 
court   rightly  held   that   the   talesman   "wao  defendants   servant,    for 
whose  BflgXIgomM    in   the   courte  of  his   employ.. ©lit   the   defendant 
wat  responsible   to  the  plaintiff." 

Uoreover,   the  evidence  h-ro  discloses  that  at   the  very   time 
thit   accident  occurred  Reynolds  and  Carroll  were  on   their  way  to 
carry  out   specific  ordera  given  by  tho  man  iger  of   the  defendant   com* 

pany  which   directed  Reynolds    tc   &o   to    5614  ;»orth  Kimball   avenue, 

mattera 
where  l.e  had  made  a  tale,    for  the  pur  ose  of  straighten  injj/out   in 

tuch  a  way   that   ft  collection  of  the  ttoney  which  rat   claimtd  to 

be  due  wcul-!    result.      Jr.   the   recent    cate  of  hartley   v.    ;.od  BtH 

Trrxslt   Cq.  .    344   111,    534,   our   Supreme   court   tail,    quoting  from 

lei,  ten  Srpa.   v.    Induttrlal   Cogmlgslon.   33;    111.      27: 

* 'The    rit;ht   to    control    the  manner   cf  doing   the  work  ia    tne 
principal   consideration  which  determines  whether   the  worker   is   an 
employee  or  indepen  oatraotor.    (Decatur  nu,il«a;j   -^  i.J4ht  oo.   v. 

Industrial    hoard.    276  111,    472.)      The    test   of   the   relationship    it 
the   right    to    control.      It    is   no-,    the   fuel   of  uotual   interference 
with  the   eontrol,    tut   the    right   to   interfere,   waioli  makes  the   dif- 
ference between   an   independent    contractor    .aid   a   servant   or  agent,  •• 

The   absolute  rijit  of   Uaia  defendant   to   eontrol   the  actions 
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of   Hoyneldo  la   established  under  tula  contract.     *  ot   only  did   It 
have   th*   right   to   control  hi*   xctlons,    but    It  *»•   In    fact   c  strol- 
ling  thea  at    tho   tiae    this   ace id  on t   ooourrod. 

It  would  unduly  extend  this  opinion   to  review  at  length 
tho  oaaoa  which  are  cited  by  defendant;   praotically  all   oJ*  thea 
are    froa  other  Juriedlctiona.      tor  are  wo  ready   to   admit   that   they 
are  inconsistent  with   the  law  ©f  our  own   state,     However,    the  de- 
cisions from  this  jurisdiction  which  wo  have  cited  must  bo  regarded 
as   eonoluslTO  and  as   eettllng  the   queetion   so   far  as   this   court   is 
concerned.      In  conformity  therewith,  wo  hold   the   court   did  not   err 
in  refusing  to  dlreet  a  verdict   In  favor  of  defendant. 

Defendant   contends   that   the  court   erred  In   refusing  to 

give  at   its  request   tho   following  instruction: 

"Tne  jury  are  instructed   that   an   independent   contractor  is 
one  who   contracts  to    If  work,    rural  ekes  his  own  asslol*nts,   and 
executes   the  work,    and      ither   entirely   in   acoerd  with  his  own  Ideas 
or    in   accordance  with  a  plan   previously  rflven   to  his*  by    the   person 
for  whom  the  work  le  done,   without   being  subjoot   to    the  ordero  of 
the  latter  in   resect   to    the  details   of  the  work.      Dm  Jury  are 
further     instructed   that  a  porsoa  capi.  eyln&  an  Independent  con- 
tractor ia  not  responsible    fal    the  negli^eno*  -jr.  lent 
contractor  while   eo  engaged  as  an  Independent  contractor." 

Tho  brief  of  defendant   expresses   "aaaxeftent"  at   the   refusal  of 

this   Instruction.      Upon  the    record   as   it    appears,    the   question  of 

whether  under  this  written   contract  Reynolds  was  or  was  not  an   in- 

I 
dependent   contractor  was/question  of  law  and  not  a  question  of  fact 

for  the  jury.  Kosonbaua  Bros,  v.  Jovlne.  271  111.  354;  hartley  v. 
H*fl  PHI  Transit  Co..  289  111.  Ap;>.  229;  Pioneer  yireoroof  Con- 
struQtlon  Co.  v.  Sanson,.  176  ill.  lit.  It  was  thersforo  not  error 
for  the  court  to  refuse  to  instruct  the  jury  as  if  that  lssus  were 
one  of  fact.  This  instru  tion  and  others  concerning  which  defend- 
ant  eoaplalns  wore   therefore  properly   refused. 

It    is  next  urged   that   the  verdict  was   exceoelvo,    and   in 
tho  same  conn eet ion   it   le   contended   that   the  court   erred  In  giving 
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an   instruction  on   the  question  of  damages.      The   precis*   instruction, 
however,  was   approved   in  the  recent   case  of  Arndt  v.   mvorvlcw  Park 
Co...   299   111,   App.    210,   on  the  authority  of  Chicago  a  a.   Electric 
Rf    Cp,    v,    Ullrlqft,    213  111.    170;    i'araoloo   Co.    v.   ghoclock.    224   111. 
194;   Bronnen  t.    City  of  otroator.   2M  111.    468,   and  Gaucher  v. 
Peoria  Ky.    vo. .   164  111.    App.    455.      *•  adhere   to   that  decision. 

Defendant  urges  with  earnestness  that   the  verdict  of  the 
Jury  is  excessive  and   discloses  passion  and  prejudice.      It  points 
out  that  plaintiff  was  a  housewife,   not   a  wage   earner,   and  ur^.ee 
t   at    the  court  should  not  be  unmindful   of   the  faot   that   the  buying 
value  of  the  dollar   is  much  greater  now  than  when   fomer  Judgments 
for  large  amounts  were   affirmed.      Defendant   says  that   interest  on 
this  judgment  at   six  ner  sent  would   amount   to   J 2, loo  a  year;    that 
if  plaintiff   should  live  20  years    she  would  reoeive   in  interest 
$42,000  and  would  still  have  the  v35,uoo  left,   or  would  reoeive  a 
total  of  $77, M0«      Counsel   does  not   inform  us  just    'here  that 
aoount  of  money  could  be  now  invested  in  a  safe  place  to  yield  a 
rate  suon  as  :ie  names.      The  judgment   is  large   and   the  purchasing 
power  of  the  dollar  has  increased  (whether  permanently  we  are  not 
able  to   say)  ,   but   these  were  no  ligut  injuries  wnioh  this  plaintiff 
sustained.      There  was  a  crushing  injury  to  her  ri^ht   arm  in  which 
the  blood  veeeele  and  nerves  were  divided  and   the  bones  fractured 
in   small   pieces  above   the   elbow  joint.      Some  of   the  pieces  had 
fallen  out   of  the  wound   and  were  not   present  at   the   time  of  the 
Doctor's  first   examination.      Ihere  were  tnen   only  a  few   tissues 
holding  the   forearm  to  the  arm,   and   the  whole  wound  became   infected; 
the  skin  was   torn  fro*  ths  middle  of   HM  arm  to   the  forearm.      Plain- 
tiff was  in   a  condition  of  extreme   shock  from  the  injury  and  lost  a 
vast  amount   of  blood,    and   the   surgeon  was   compelled  to  uee  local 
anaesthetic     to  amputate  the  arm  above  the  elbow  on   the  nl^ht  of 
the   injury.      There  was    suppuration    in   ths  wound  after   the   amputa- 
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tion  and  «ob«  of  the  akin  ueed  aa  a  flap  axoughed.   The  wound  waa 
drained  continuously  for  eighteen  montha,  and  small  plaoaa  of 
specula  or  debris  came  out  of  tha  wound.   The  lower  and  of  tha 
bone  la  jagged,   A  physluinn  who  aaw  tha  wound  or  tha  stump  of 
her  ana  tha  day  before  tha  trial  teetified  it  waa  Irregular  and 
cowered  with  a  lot  of  aear  tlaaua  and  upon  Manipulation  of  tha 
arm  tha  oat  lent  Buffered  pain;  that  in  hi  a  opinion  her  art.  waa  loo 
tender  for  an  ttrtifloial  an  and  that  the  patient  atill  kept  the 
arm  bandaged  ao  the  clot  in*.,  would  not  touch  it.   Another  phyal- 
elan  teatlllad  that  plaintiff  waa  troubled  with  a  twitohlng  of  tha 
atump  which  she  waa  unable  to  control,  aalltt  twite  ing  waa  due  to 
injuries  to  tha  nerwea.   ahe  waa  n  the  hospital  three  weeks  dur- 
ing which  time  ahe  waa  unable  to   aleep  or  rest.   The  pain  in  her 
head  waa  Intense  and  fro.-...  t  :at  pain  even  now  aha  haa  little  relief. 
She  haa  been  dlrity  moat  of  Had  time  elnce  the  aocident  and  cannot 
atoop  witfiout  bringing  on  aewere  dlzsineaa.   She  waa  in  bed  at 
home  for  three  montha  after  ah?  returned  i  rot',  tha  hospital.   At 
tha  time  of  tha  trial  (a  year  and  eight  montha  after  the  accident) 
ahe  waa  in  be*  tha  greater  part  of  the  time  ewery  day.   Aa  the  arm 
waa  aloughing  it  had  to  be  dressed  ewery  day.   She  la  unable  to 
put  on  her  olothea  without  help  and  ia  unable  to  cut  a  niece  or 
meat  or  bread,  and  it  is  only  by  a  struggle  that  ahe  ia  able  to 
keep  the  atump  of  the  arm  from  jumping  or  twitching.   In  addition 
to  the  lose  of  the  arm,  her  knee  waa  severely  injured  and  at  tha 
time  of  the  trial  ahe  waa  unable  to  put  her  weight  on  it.   ahe 
racelwed  at  tha  time  of  the  injury  a  circular  four  inch  gouge  in 
tha  hip. 

The  werdlot  ia  large,  but  tne  injury  la  moat  aawera,  and 
wa  have  auatained  verdiota  aa  large  aa  thia  in  other  oaaea/  Lamar 
v.  Coll in a.  252  111.  App.  23d.   J a  are  here  pr eaented  with  a  case 
where  through  negligence  a  woman  in  the  prima  of  life  and  in 
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previous  good  health  must  throughout  all  the  year*  endure  the  pain 
and  suffering  of  a  dismembered  bod/.   Twelve  Jurors  and  a  fair  and 
impartial  Judge  have  award  the  evidence  and  awarded  damages.   ~e 
do  not  think  vo  have  the  right  sitting  as  a  court  of  review  to 
substitute  another  Judgment  for  theirs.   Ihis  verdict  doss  not 
"strike  everyone  wit;*  the  enormity  and  injustice  of  it,"  and 
Chief  Justice  i-ent  thought  that  was  the  rule  by  which  courts  of 
review  should  be  governed  in  consideration  of  such  questions. 
Coleman  v.  Southwlck.  9  Johns  U.Y.)  45.  approved  in  Maskallunas 
V.  Chicago  etc.  A.   n.  Co..  236  111.  App.  19a. 
The  judgment  is  affirmed. 

AlFIRMaD. 

O'Connor,  P,    J.    and  Me3urely,    J.,    specially  concur. 
(See  next  page.) 
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38624  MB.   PKBS1DI110  JU9TIGB  0  *CObi  OR   specially    concurring. 

In  my  opinion   tho  verdict   ol*   tho   jury   to   the    effect   that 
Reynolds,    tho  driver  of  defendant's   automobile,   «ai  guilty  of 
nogllgonoo  wnioh  caused  plaintiff ••   injuries   in  manifestly  against 
oil    tho   evidence.      Keynolin,    tho   drlvor  of    the  automobile,   Carroll, 
who  wee  with  him,    and   the  disinterested   witneee,   Rose,    all   tfave 
testimony   to    the   effect    th-it  Reynolds  was   forced   to    turn  hie   oar 
char  ply   to    the  north   to   avoid   a  head-on    collision  wit  a   tho  car 
driven  by  are.   Smith,   which   came   In  from  the   sout.'i   and   cut   acrceo 
in   front   of   the   east-bcunH   traffic      There   le  no   evidence  to    tho 
contrary.     And  although  plaintiff  has  sustained  very   severe  and 
permanent   Injuries  without   fault   on  her  part,   yet  we  tnln*  tho 
defendant   is  being  mulcted  out   of  #35,000   through  the  fault  of  a 
third   party.      Rut   Ihlfl  question   Is  not   presented   to    us  on   tills 
appeal,    and  we   think  wo  would  not  be  justified  In  raising  the 
question  here,    since  tho  defendant   is  represented  by  an  experienced 
counsel   and    the  point  hao  not   been   raised  or   even   suggeeted  by  him. 


kR.    JUUTICS  koSURKLY   specially   concurring. 

I   am  inclined   to   the  view  as   expressed   in   the   specially 
concurring  oolnlon. 
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Appellee, 

▼  •• 

A.    F.    DORMFT&R  MAfcUFACTUHUO 
COMPACT,    a  Corporation,    iuooeeaor 
to    tho  MAC  ItfOD  tAiiOy^CTUKttG 
COMPANY,    it  Corporation, 
Appellant. 
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MR.    JU3I1CU  MATCHBTT  DU.IY1RSD  THE  OPIftlO*  OF  THE   OOURT. 

*ritx    Buod   tho   defendant   corporation   in   trie  Municipal 
oourt,    in  his   statement  of   claim   setting  up  verbatim   an   agreement 
in  writing   dated  lay  d(    1929,    under  waion  he   claimed   defendant 
promised  to  pay  hi*  a  minimum  royalty  lor   an  exoluelTO  liconao   to 
manufacture  and    eell    sewer  point*  under  patents  wnion  had  boon 
obtained  by  him*      The  etatentont   averred   that  for  a  period  of  time 
beginning  January  1,   1930,   and    *niing  January  30,   19  31,    defendant 
owed  plaintiff  $690  and   that   payment  had  been  refused.      Sefeniant 
filed   an   affidavit   of  merits   asserting  as   a  tood   defense   to   the 
whole   demand   that   olaintiff  had   failed  to   perform   and   keep   certain 
promises  made  by  hi-     to   defendant  according    to   tne   tense  of  the 
contract;  in  particular,    that  he  failed   to   deliver  dies   for   tho 
six  inch   sower  points   and   that    certain   dies   furnished  by  him  s'or 
the  two   inch,   or  midget,    sewer  points,   were  defective.      ihe  affida- 
vit  denied   that  under   the   terms  of    the   contraet  defendant  was  obli- 
gated  to   pay  a  mini:  urn  royalty  or  guaranty  of   arty  kind   and  averred 
a  set-off    to   the   amount   of    £329.47, 

Thereafter,   by   leave  of  court,    an   amended   el  aim  of 
sot-off   for   the   sum  of  **we~was    liled   by   defendant.      There  was   a 
trial   by  the   oourt   and   findings   that  #650   was  due  to   olaintiff  on 
his  claim  and   that   there  was   due   to  defendant  on  its   olaim  of  off- 
sot   the   sum  of  $260.43,    and   Judgment  was    entered  in    f  jvor  of 
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plaintiff  and   against   defendant   for   the  baluiee  amounting  to 
1389.57.      That  Judgment  defendant   ■•cat    to    mMii  by    this  appeal. 
At   the   contentions  of  th«  parties  require  a  construc- 
tion  and   interpretation  of   tne  writing,   we   set  it  up  verbatim.      It 
is   in   the  form  of  a  letter  by   the  Maei.eod  kfg.    Company,   defendant'* 
predecessor,    dated  May  8,   192vt    addressed    to   plaintiff  and   accepted 
by  him: 

•Tuit   is   to    confirm  verbal   agreement    that  we  have  made  with   your 
eon,  kr.   Oeorge  Frits. 

W#  are   to  have   the   exclusive   selling   and  Manufacturing   rights 
on    /our  lino  of  sewer  points  during  the  life  of  your   present 
patents,   or  any   future  patents   that  you  may  develop  en  these 
artioles. 

After  January  1,   1S30,   we   are  obligated   to  pay  you  a  ainimam 
royalty   of  IfO.M   per  month,  or  our   contract   i*   subject   to   cancel* 
1 at ion. 

This  contract   cannot  be  cancelled  unless  we   receive  six  tenths' 
notioe  in  writing.  ^ 

You  are  to  >;ire  us   the  use  of  your  ideas  on   the  fidget   .>ewer 
Points  and   the  #"  JSewer  Points,   without  any   expense  to  us,   but 
we  are  to  maintain   them  in  good  working  condition  at  our  own  ex- 
pense.    *e  are  to  uss  our   tM8  on   the  4"   Sewer  Points,   without 
any   expense   to  you. 

In  cuse  you  cancel   this  contract,  under   the  provisions  above 
named,   you   are  to  pay  us   1*00,00  for  our   dice   and   any   stock  that 
we  may  have   on  hand. 

We  are   to  pay  you  a  royalty  of  10%  of  the  amount  of  our   sales 
of  sewer  points.      This   royalty  is  payable  on   the  15tn  of  the  &onth 
for   all    sales  of  the   previous   calendar  month. 

You  are   to  have  the  privilege  of  cheeking  over  our  sales 
records   at   any  time  that  you  so  wish,   in  order  to   satisfy  yourself 
of  the  correctness  of  our   royalty  payments. 

We  are  to  give  you   the  privilege  oi    buying  sewer  points  from  us 
for  retail   sales  from  your  garage  at  1511   Diversey  Parkway,   on   the 
basis  of  our  best  Jobber's  prices. 

Wo  are  to  purchase  your  present   stock  of  aldget   Uewer  Points, 
as  our  business  develops,    at  a  pries  of  35/  each,    and  pay  you   for 
any  parts   that   you  have  on  hand,    over   and   above   the  assembled 
■ewer  points,   at  your   cost     rice.     We  are  to  purchaee  your  6* 
sewer  points,   not   to   exceed   a  total   of  200,  at   a  pries  of  50s'. 

It    is    furtUer   understood   that,    in    case   you   cancel    this  contract 
you  are  obligated  to   take  not   to   exoeed  1,'vGQ  sewer  points  fro*  us, 
at   a  price  of   50*  on   the  6",    40*  on    the   4*    and   35*  on    the  fidget. 

We  agree  to   spend   >2500. 08   in    the  n«;   six  con  the   to  advertise 
sad  merchandise  your  product,    and  plan   to    spend   at  least    } V  0.00 
the   present  year   to   secure  a  suitable  outlet   in  quantity  for  your 
oroduct. 

Wo  are  ready   to   start  our  selling  eat  palgn  wltnin  a  day  or  two 
after  you  sign  both  copies  of   this  letter,   one  for  our   files  and 
one   for  yourself,    which  we  will   aeoept   as   a  contract.* 

*'or  the  purpose  of  showing  that  under   the  terms  of 

this   contract  defendant  wae  not  obligated  to   pay  a  minimum 
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royalty,   dsfandant  offered  is   evidence  correspondence  between   the 
parties  prior  to  May  8,   192V.      Upon  objection  by  plaintiff  the 
court   excluded   these  letters  upon   the  ground    that   the    entire  con- 
tract vat  contained   in   the  writing  of  May  6,   1929,    and   that   it 
could   not  be  varied   by   correspondence  of    the  parties   prior   to   that 
date  and  pending  the  negotiations  between   then  for  a  contrast.      De- 
fendant  contends   that   thess  letters  were  adrclseibls  upon    the  theory 
that   the    clause   of   the   c  ntract  of  hay   3th  with   respect   to    the 
minimum  royalty  was  aiublguoue,   and   cites  to   this  point  Jfuchs  & 
Lang  hfK.   IV.   v.   Uttrldga.   146   UX,   App.    350;   gel  tine  CbeialcaJ 
Co.    y.    ^ulfer.    152    111.    App.    303;    0.    h.    a   q.    liy.    V.    LaTtlett.    1  ?0 
111.    603,    and   Conway  V.    City   ? <'  ffilrtiflftg?,    274   111.    369. 

Uxors  are   two    reasons,   ws   think,   why   this   contention 
cannot  avail.      In  the   first  place,    ths  writing  is  net  ambiguous. 
It    states  distlnotly   that   after   January  1,    19 30,    defendant   Is 
"obligated   to  pay  you   a  minimum  royalty  of   £50.00  psr  month.  * 
there  is  no   ambiguity   either  patent  or  latent   in  this   statement. 
Ths  obligation   therein   assumed    is   clear  and  definite,    and  ws   can 
not   conceive  of  any  evidence  oi    the  prior  negotiations  which 
eould   throw   further  light  upon   the   intention  of  ths  parties   to 
determine  which,  of  course,    la  the  ultimate  objeot  in  the  construc- 
tion of  svery  contract.      In  the   second  plaos,    this  prior   corres- 
pondence was  offered  in   evidence  as  bearing  upon   the   issues  under 
defendant's   claim  of  offset.      Ws  havs  read    the   same   and   find  that 
evsn  if  admitted   In   evidence   it  would  not   in   any  way   tend   te  change 
the  plain  meaning  of  the   clause  in   question.      This   correspondence 
clearly  shows   that   ths  question  of  wnether  a  minimum  royalty  should 
bs  paid  was   thoroughly  considered  by  the  parties,   one   insisting 
that  the  contract   should   provids   for   such  minimum  payment  and   the 
ether  insisting  that  it   should  not   contain   such  provision.      There 
is  no   claim  that   the  provision  was   Inserted   by  reason  of  any  fraud 
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or  mistake,    and  we  hold   defendant   i*  bound   thereby  and   that   tho 
court  did  not   orr  In   exolu-iing  evidence  aa  against  plaintiff's 
claim.     Adaaa  y,   Klaanjy&n,.   »«  OXt   App.    898;   uaru.ony  Cafeteria 
COi   7,    lllaOlisJMsIl   3VW,P4.7   <*»-.    249    111.    App.    538;    Salaol  t. 
HQlQQSib  A  Upl^e  kfKt    Co.,    241   111.    Apf,.    102;    4allo  v.   *oaa.    327    111. 

*4il  atoning  Midland  coal  co.  v.  great  LaJcos  coal  &  Co*o  co.f 
334   111.    281. 

Defendant  also   contends   that   the   true   construction  of 
the   contract   is   that   if  the  amount  of  royalty  did  not  reach    the 
sua  of  $50  a  month,   plaintiff  conli   cancel    the  contract,   but   that 
he  was  not   to  hare   the  benefit  of  a  "cumulating  ohose   in  action," 
and  Insists  that   the  contract    should  be  so   construed.      A  large 
number  of  oases   such  as  Chicago  i'loux  to.   v.    Chicago.    243  111.    268, 
are  cited,    stating  the  general   rulestftat  the  object  of   construction 
is  to  arrive   at  the    intention  of   the  parties   an*  that  the  interpre- 
tation  out  upon   MM   contract  by   the  parties   themselves,    either 
contemporaneously  or   in   its  performance,   stay  be  considered   for   the 
purpose  of  ascertaining  and   determining   that   intention   and   that 
extrinsic  evidence  is  admissible  for   such  purpose.      There  is  no 
question  about   these  rules  of  law,   but   as  before   stated  such  evi- 
dence cannot  avail   against  a  clear  and  unambiguous  provision  in 
a  written  contract. 

Defendant   also   contends   that   plait. tiff  is  not   entitled 
to  recover  beoause   there  is  evidence  tending  to  show   that  plaintiff 
failed  to   eoaoly  with  eertain   conditions   precedent   on  his  part   to 
bo  performed   and  beoause  he  is   in   default   on  the  terms  of  his   con- 
tract.     An  examination  of  tho   contract,   however,    fails  to   disclose 
any   such  conditions  preoedent,    aud   the   findings  of  the  trial  Judge 
in  plaintiff's  favor  on   tne   issues  of  faot   are  entitled  to   the 
same  weight  as   the  verdict  of  a  Jury,     korble  v.   Bstate  of  Marble. 
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304    111.    829;    Hart  v.    fflUwn.    177    111.    App.    310;    Woo  re  v.   aalloy 
Co..,    222  111.   App.    295. 

It   is   further  urged  by  defendant   tnat   the   contract 
la  veld  end  unenforceable  for  want  of  mutuality.     Young.  va 
*UCESAA.   143  111.    436,    and  Yogcl   v.    I'oHoo.    137  111.    339,    are 
elted.      The   contract    ae  made  ie  not   subject   to   this  objection, 
but   if   it  were   the  performance   tnereunder  by  the  parties   ae   shown 
by  the   evidence  would  have  prevented  the   successful    interposition 
oi    the   eunpooed  defense.      Vred  Allen  Auto   •iupoly  up.    v.    Johns- 
aanvlUe,    211  111.   App.    217. 

Plaintiff  contende   that  as  the  notion   for  a  new 
trial   is  net   contained  in   the  bill  of  exceptions,   it   ie  not 
preo*rly  before  this  court,   and  cites  The  People  v.  Hoes.   243 
111.    App.    427,    nnd  £lackstone   ahoo  v.   A  ohm  on.    23,     111.    App.    4C1. 
Ae  the  trial  was  by  the   court  without  a  jury  this  question  is 
unimportant,   in   thli  case,      climax  Ian  Co.   v.   American  Tag  Co.. 
234   111.    179. 

There   is  no  reversible  error   It.   the  record,   and  the 
Judgment   ie  affirmed. 

AFFIRKSD. 

O'Connor,  P.  J. ,  and  keSurely,  J.,  concur. 
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k*.    JU STICK  HAlCiiETT   DELI V /.RED   TXX  OF  1*10*   0/   Illii   COyHT. 

Xh«     writ   was   sued   out   of   tult   court  by  4  of  en  .-'ant    to 
revertt  a  Jud4mtnt  of  #1000   rat  a  rod   by  default   for  vant   of  an   affl- 
daTit  of  meritt   on   July  6,    1931,    in   an   action  brought  by  plaintiff 
on  a  lifo  insuranoo  policy.      Vho  turcmont   in    tho   cute  was  returnable 
Juno  22,    1931.      Defendant   duly   filed   its   appearance   on   June  19th 
and   on   July  let,   prior    to    the   entry  of  the   Juigmer.t,    filed   ite   af- 
fidavit  of  merits,   which   aop^are   in    the   record    fjag   which   eet  up 
faote   that,    if  true,   would  huve  precluded   recovery  on   tho  part   of 
plaintiff.      It  wat,   of  couree,   error  for  the  trial    court   to   rater 
a  judgment  by  default  under  each    circumctanctt.      The  Judgment  was 
apparently   entered  through  inadver tenet,   which  ooko  about   la   thie  way: 
Rule  1  of  tho  kunleipal    oourt  providts: 

"All  oattt  brought  in  thlt  court  thall  be  given  a  number. 
In  filing  any  papers  or  filial  tat  attention  of  tho  court  to  any 
oatt   the  number  mutt  be  given." 

Defendant  had  been    sued   in    two   oattt,   which  were  ponding 
again tt   it   at   tnit   tlmt.      Ont  of  thttt  oattt  wat  entitled  Durnlan 
T,    **edtral  Lift   Insurance   to.,    an i   to   that   oatt,    purtuant   to   tht 
rult,    tht  number    "2781352"   wat   ftTOa*      The   other   oatt   (thlt  one)    wat 
tntitled  SlmmtTmma  v.    Federal  ,  ll>   Inturancc  up. .    to  wnicn  tho  nut- 
bor   "2084271*  wae      lven.      An   affidavit   of  meritt   for    eath  of  thttt 
tattt  wat  prepared    in   the   offio*  oi    tan  attorney   for  defendant    at    tat 
tame   time,    and,    apparently  by  mistake  of   tho   stenograoher,    tho  nuntbtr 
of  the   Durnlan   oatt  wat  writttn  on    the  affidavit  of  merito  prepared 
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and  entitled  as  ths  Zimmerman  cat*.  When  till*  afi  idavit  of  merits 
in  the  Zlmmer/aen  chb«  »»i  filed  with  the  clerk  ol  the  court,  the* 
clerk  did  not  detect  the  error,  and  instead  of  clucing  the  affidavit 
in  the  filet  of  the  Zimmerman  case,  he  placed  it  Iju  the  files  of 
the  Durni<vn  oaee.  The  clerk  and  the  court  w«r»  thus  aisled  Into 
believing  that  defendant  had  defaulted  in  filing  an  affidavit  of 
merits  witnln   the   time  required. 

Hule  1  of  the  municipal   court   seeae   to  be  prht-*rlly   direct- 
ed  to  the  clerk  of  the   court,      xhc  clerk,   we  h;»ve  no   doubt,    w.uld 
have   the  right  to   U.sist   that   the  affidavit   of  merits,    or  any  ether 
paper  presented   for   filing,    should  have  the   correct   court  nuaiber 
plaoed   thereon  before   filing.       ie  did  not   sc   insist  hers,    and   the 
aere   fuct   that  the  wrcn^,  court  nuaiber  appeared   on   the  affidavit  of 
merits   did  not  give   to    the   clerx   t.ie  ri^it    to   ills   it    Ml   u  cass 
other   than   that   in  which  it  was   entitled*      The  court  number  is  not 
an   essential   part   of   the   title   of   the  suit   at  lav,   and   the  Practice 
est   does  not   in   t*ny   of  its  previsions   require  that   suits   should  be 
numbered.      Defendant  was  tnerefcre  not  in   default  waen  the  Judgment 
was   entrred,    and   it  was  srror   for    the   court    to   enter   the   judgment 
order,    because   the   affidavit   of  merits  was   duly   filed  whei.    it  was 
reeeived  by  and  deposited  witr.    the   clerk.        25  Corpus  Juris  1124; 
Qflld.cn  yt   *o,*,lfl,   25  Rsrr.    350;    204  Pac.   602;  Manhattan   Co.   v. 
Lalmbcer.  108  I,  Y.   573,   15  *.  *.    712. 

Ihe   clerk  of  the  Municipal   court  has   incorporated   the  orig- 
inal  affidavit   of  merits  in   the  record  of   tnis   case.      It   is   stamped 

■filed  1931— July  1,    l\    ft.    2:49,    the  aunloipal   Court   of    -hicago 

Clerk."      .Someone   (and  defendant's  brief   says  he  was   unknown   to   de- 
fendant)  has    changed   the  number    so    that    the  correct  number  now 
appears  thereon   instead   of   the  incorreot  one.      As   this  writ  of 
error  requires  a  search  of   the  whole   record,    irrespective  of 
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other   and    further  proeeedlnga,   we   are   required    on   the   record   to 
hold    the   entry  of   the    Jud,;«<»nt  vai   erroneoue. 

The  record,   however,    further   ahowe   that  on  August  iGth 
defendant   filed  a  petition  before   the   Judge  who   entered  thle  Judg- 
ment by   default,    setting  up  the  ficto  above  recited   and   attaching 
thereto   and  making   a  nart  thereof  the  affidavit  of  nerits  watch 
had  been    filed   and  which  we   think   discloses   a  meritorious   defense 
to    the   aetion  brought.      The  petition  prayed   that  otner  cou.-tssl 
ahould  bt   ^iven  l*avc  to   Join   as   attoroeye   for  defendant;    that   tha 
order  whleh  had  been    entered  on   AU£uet   7tu   overruling  a  amotion   of 
defender.!    to   vacate   the  default   and  Jui^ir.eiit    should    be    eet   aalde, 
and  that   the  order  of  default,    as  well    as   the  order  of  Judtttent, 
both   entered   on   July  fl,   19  31,    ahoul ,1  be  vacated,   and   that  leave 
ahould  ba  given   defendant   to    amend    the  affidavit   of  cerite    formerly 
ftl*d  by  changing  the  number   tnereon    to  the  proper  cvurtn  umber. 
?he  oourt   at    firet  refused  per   iasion   to   file  t'.ie  petition,   but 
thereafter  by   stipulation   oi'  the   Dart lea   it  was   agreed   that    the 
reoord  night   ahov  that  the  petition  was  filed  Auguet  10,   1931,    and 
that  the    vrayer  oi'  the  petition  waa  denied, 

Aa  more  than   thirty  daya  had   alapaad   at    that   tine,    it   la 
apparent    that   the  proceeding  waa   under   section   20£  of   the  municipal 
court   act   (iimith-iiurd'e   111.    Kev,    State.    1931,    par.    471,    p.    971  ^ 
whia-i  previdaa   in    substance   tuat  a   final   Judgment,    order  or  decree 
of   the   court  nay  be  vacated,    aat    tside  or  modified   on  notion   within 
thirty  daya   after   the    entry  of  the   earns,    and   that    "if  no  notion   to 
vaeata,    aet   aaida  or  modify   any    such   agreement,    order  or  decree    ahai: 
be   entered  within    tnirty  daya    ii'tnr   tie    entry  of   auoh  Judgment,    ord« 
or   decree,    the    sane   shall  not  ba  vacated,    set   tside  or  modified   ex- 
canting  upon   appeal  or  writ   of  errcr,   or  by  a  bill    in   equity  or  by 
a  petition   to   said  kunicipal    court   aettin,;  forth  grounda  for 
vacating,    setting  aside  or  notifying   the    same,   which  would  bo 
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sufficient   to   sause   the   sar.e   to  be  vacated,    eet  aeide  or  modified 
by   a  bill    in   equity;    provided,    however,    that   all    errors   in   faet    in 
the   orosesdlngs  in    auoa  c  ase,   which  »i;ht  h*ve  been   corrected  at 
•eramoii   law  by   the  writ   of  error   c  prase  noble  may  be   corrected  by 
motion,    or  the  Jud^n.^nt  may  be   eet   -*side,    in   the  manner  provided 
by   law  for  etmilar  eases  in    the   circuit   Court.*     As  we   read  thia 
statute,    a  final    Ju^riuent   of   the  Municipal    court   after   thirty  dnya 
froo.   its    entry  may  be  vacated,    set   aside   or  modified    (1)    upon 
appeal   or  writ   of   error,    (2)    by  a  bill   in    equity,    (3)    by   a  petition 
to   the   .v.u:;icipal    court  which  would   be    sufficient   to    cauee   the   earn* 
to  be  vacated,    ret   aeide  or  modified  by  a  bill   in   equity,    and   (4) 
by  a  motion   in    the  nature  of  a  writ  of  coram  noble  aa   provided   for 
under  section   39   of  tne  Practice   act. 

Plaintiff   contende   that   this  petition   filed   on   August  10th 
la  not  before    this   court  and    IfcaYt  we  nay  not   consider    it   for  the 
reason   that   it   la  not   preserved  by  a  bill   of  exceptions,   or  its 
equivalent,    and   cites  a  large  nuwber  of  cases  whloh   correctly  hold 
that  affidavits,  motions,    etc.,    are  not  a  $  urt  of  the  record  unless 
so   preserved.      Vh«   petition  was  hers  filed  pursuant   to   section   20$ 
and  was    therefore    in    the  nature  of  a  pleading  which   is   a  part   of 
the   record,    although  not   incorporated   in    the   bill   of   exceptions, 
whether  we  regard  the   same  as  a  petition   in   the  nature  of  a  bill    in 
acuity  or   a  oroceedlng  brought   under  section   39   of   the  Practice   act. 
In   either  case   it   is   a  part   of   the   record  because  it   is  a  pleading 
in  what  amounts  to  a  new   euit.      £e  havs  exoreerly  so  held   In  Welley  v 
ftlsln.    257  111.    App.    171,    and   it  is  unnecessary  to    repeat  whet   was 
there   said,      uinoe   the  filing  of  the  petition  was  the  beginning  of  a 
new   euit,   it  was  not  neceepary   lor   defendant   to   except   to  the  order 
of   the   court   denying   its  a.oticr.   on   August   K,   HM.      »e   deeo.  it 
entirely  unnecessary   to   dlsouse   the  case   on   its  merits.      We  have 
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unll'orxly  erantad   reliai   wnsn  «*  petition  aaa   baaa   l'ilad  diacloylag 
faata  mod   circumstance  a  iuc,i  aa  appear  nare.      laai  v.    XajLongp.    .<4S 
111.    App.   «C;    ulaedori'  t.    ^ytt.    25c    111.    App.    122;    *fffr4  V,    ^#^-V>fti 
yhllllaaot)   *   ^p..   25«    111.    App.    247;  kcuratn  «  Swanion  CQtt»»uucUon 
Co.    ▼  .    Chtoago  |pb    Co..    252   ill.    App.    476;   kartin   v.    Jtaxr.    265 
ill.    App.    law  ,   r.re   a  law  oi    tna  nany   MM  which  aii*,ut  ba   cited. 

«or  tna  reasons  indicated  tux  a  cider  oi'  Au^et  lHh,  aa 
wall  aa  the  jui^matit  of  July  6,  l*>ol,  will  be  rev creed  and  tna 
cauae   remanded  Tor  a  trial   upon   tne  merita. 

kaVa&^]>  **d  tmutom . 

O'Connor,    |\    J . ,    and  keiiureiy,    J.,    concur. 
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LOUIS  KLECIA, 

Appellee * 

v* 

AHRAM  SBAT2S, 


APPEAL  WOM  MUHICIPAL 
COURT   07  CHICAGO* 


a****         i       265 1.A.  6  0  61 

MR*  JUSTICE  MATCHKTT  DELZTjKRSL  THE  OPIllOl*  OP  THK  COURT. 

Plaintiff  filed  an  aff  idavit  in  the  usual  form  for  the 
replevin  of  certain  personal  property  described  and  looated  at 
3167  Bitten  avenue,  Chicago*   The  property  consisted  of  certain 
articles*  such  as  mot  ion  picture  projecting  Machines*  portable 
electrio  fans*  amplifiers,  seats*  ushers*  uniforms*  etc.*  used  in 
conducting  a  theater  at  the  plaoe  above  Mentioned.  The  writ 
Issued  and  was  served  on  bran  /hats,  defendant*  who  gave  a  forth 
coming  bond  in  the  sum  of  $«»0C0  and  retained  possession  of  the 
property*   Thereafter*  he  filed  pleas  stating  that  he  did  not 
take  or  retain  the  property;  th-it  the  seats  wore  a  part  of  the  real 
estate  and  that  as  lessor  by  virtue  of  a  lease  ho  had  a  lion  upon  all 
the  property  for  rent*  which  was  then  due  and  unpaid |  that  the  lessee* 
the  Alston  Theatre  corporation*  was  the  owner  of  all  the  property* 
and  that  defendant  had  filed  a  bill  in  equity  In  the  Circuit  court  to 
foreclose  his  lien  under  the  lease*  There  was  a  trial  by  the  court 
and  at  the  conclusion  of  all  the  evidence  defendant  moved  to  find  the 
Issues  in  his  favor*   The  motion  was  overruled*  and  the  court 
found  the  is  ues  in  favor  of  plaintiff*  assessed  damages  in  his 
favor  to  the  amount  of  one  cent  and  costs  and  overruling  defendant's 
motion  for  a  new  trial*  entered  judgment  on  its  finding  of  property 
in  plaintiff  and  for  the  amount  of  damages  as  assessed*  By  this 
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appeal  defendant  seeks  to  reverse  this  judgment* 

Defendant  la  his  brief  cites  seotloiu  1  sad  2  of  the 
Replevin  sot  (:.aith«Hurd*s  HI*  Bev*  ^tats.*  chap.  1199  p.  2569) 
and  ho  oltos  but  oae  esse,  Rob ia eon  j-   "ujoJUf-   The  oseo  io 
incorrectly  oltod  as  being  reported  at  223  HI*  App*  519,  whereas 
it  is  found  at  233  HI.  vpp.  319.  The  eaee  follows  the  saoieat 
aad  well-known  rule  that  a  plaintiff  la  ropier la  Bay  reoover  only 
on  the  strength  of  his  own  title,  and  that  it  is  not  neceesary  to 
determine  whether  the  defendant  has  right,  title  sad  Interest* 
The  evidence  shows  without  dispute  that  plaintiff  is 
president  of  the  Is ton  Theatre  Corporation  and  that  this  corporation 
is  the  lessee  of  defeadaat  Shats|  that  under  a  olaia  that  there  was 
a  default  In  the  payment  of  rent,  defendant  took  possession  of  the 
theatre  aad  of  the  property  whioh  is  la  controversy*  The  record 
has  been  Imperfectly  abstracted,  and  an  examination  of  it  shows 
that  there  Is  evidence  froa  which  the  court  could  reasonably  flad 
that  plaintiff  personally  purchased  all  the  articles  named  la  the 
complaint  aad  la  the  affidavit  for  replevin  and  paid  for  them  out  of 
hie  personal  funds*   Defendant  offered  no  evidence  to  the  contrary* 
There  is  evidence  tending  to  show  that  the  reat  was  not  promptly  paid 
when  due,  but  there  is  no  evideaco  tending  to  show  that  defendant 
issued  or  levied  a  distress  warrant  as  in  such  case  ho  would  have  a 
legal  right  to  do.  The  evldeaoe  for  plalatlif  is  prima  ficle  sufficient 
to  establish  his  right  of  ownership  aad  possession  and  that  defendant 
is  vrongfully  withholding  his  property  froa  him* 

The  judgment  of  the  trial  court  will  therefore  be  affirmed* 

APTXnCKB* 

O'Connor,  P.  J.,  sad  Me  urely,  J*,  concur* 
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H.    W.    GitAlUM   et    ul., 
Appelless, 

VS. 

) 

M0JUXS  F1LBHAU   *t   al.. 

a*****.    )    265  I. A.  60 

MB.    JUSTICE  MATCHMTT    DALiVJUlED  7KB  OPIAIO*   OF   TUB   COURT. 

This  litigation   concerns    the  right   cl*     ronrty   and  posstss- 
ion  of  on  XI  car  eutoi/obils,  model   120 #    serial  number  aTYSO,  motor 
number  35274.      The   record    shews   that  on   June   24,    1931,   *.    A.   Samoa t, 
as   agent    for   plaintiff*,    filed  an   affidavit   of   replevin   in    the 
usual   form,    alleging  that  Morris  Zeldman ,   John  Doe,    et  al.,    un- 
lawfully took  the   automobile  on   that  date.      The  writ  issued  on   the 
same   day  returnable  on   June   30,   1931,    and  was  returned  by   the 
bailiff   that  he  had   renlevined   the  property   and  delivered  the   same 
to  plaintiffs  and   served   the  writ    on   def  endants,  *  orris  Zeldman, 
doing  business  as  Zeldman's  Service  Station,   and  also  on   John  Dos 
by  dslivering  a  copy   to    Clem  Zog&e.      On  June   30,    19  31,    Jennie, 
a  at  nan  JS.t   David   1.,    and  Abraham  Zeld&aa,    executors   and   trustees 
under  the  will  of  Morris  Zeldman,    and  Nathan  K. ,   David  I.,   and 
Abraham  Zeldman,   copartners  trading  as  M.    Zeldman  *  Sons,     ntered 
their  appearance  aa  defendants.      H    thsir  motion   plaintiffs  were 
ordered   to   file  a  bill   of  particulars,    and    they  complied   July  22,1931. 

The  bill   of  particulars   alleged  that  on   February  23,   1931, 
Cook,   Samuels,   Corroll   Co.,   a  corporation,   as  vendor,   executed   a 
conditional    sales  agreement  with  ens  Marcus,   vendee,    for  the  sals  of 
said   car,    it   being  provided,   however,    that   the    title   should  remain 
la   the  vendor;    that   the  ^Commercial   Acceptance  Company,    a  corporation, 
purchased    this    sales  agreement   and   a  note  of  Marcus,    which  was   give 
and   delivered  with  the  same;    that  Marcus  defaulted  on   the  contract 
and   thereafter  unjustly   detained   tha   auto  -oclle.      Tnere  was  a  trial 
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by   tht   court   and   ■   lin-iln*   that    the   rlkht   of   possession  was  in 
plaintiff  and   damages  were   assessed   at   one   cant  with  judgment 
for  the   damages   and  lor  possession  of    the  property. 

The  prineipal    contention   01    the   defendants   ie   that  the 
evidence   fail  a   to    diacloae  any   demand  wae  made   for   the   au  ton*  tile 
prior  to   suing  out   the  replevin  writ,   and   it  is  urged  that   the 
judgment   should  be  reversed   for   that   reason.      It   is    said    that   the 
possession  of  the  »uto- ofciie  was  initially  lawful   *hd   that  a  de- 
mand in   such  case  is  necessary  before  bringing  ault.      A  number  of 
eases  ar«  oited  holding   that  where  a  party  obtains  possession  of 
property  lawfully   an  aetion  of  replevin   eanuot  be  maintained 
until   a  demand  has  boon  mado  and   the  possession  refused,    and  wo 
underetand   that  general   rule  of  law  is  not   questioned.     Like  all 
general   rulae,  however,    this  rule  has  its   exceptions,    and   eases 
are  oited  by  plaintiff  which  noli   that  where   the  cireumotances 
enow   that  a  demand  would  have  been  unavailing  sueh  demand  is  not 
necessary.        3ueh  ia  the  rule  announced  in  acq  a  Chan*ll   Co...  v. 
Pennsylvania,  lq. .   291   111.    243,   where  Johnson  v.   Ho  wo.    2  Gilm. 
842,    and  Grang  v.   nrogcr.   22   III.    74,    are  eited  as  authority. 

The  conditional   contrast  which  is  in  evidence  was  made 
at  Slkhart,    Indiana,   and   it  provides  that   ths  purchaser  shall 
not   resove  or   attempt   to   remove  the   car  from  the  oounty  and   state 
where   the   sale  was  made  without   the  written   concent  of  the   seller, 
and   that  the  purchaser  shall  not   sell   the   car  or   any  interest 
therein.      There  is  proof   that    the  purchaser  n*ver  nude   iny  payment 
at   sll  upon  the   contract,   and    the  property  was  found   in  Chicago, 
Illinois,  outside  the  state  where  the  conditional   sales  agreement 
vac  made,    and   in    the  possession  of  defendants.      It  le  apparent   that 
since  the  autei  chile  was  not   in   ths  possession  of  the  vendee,    any 
demand  upon  him  would  i\»y<&  been   entirely  unavailing,    ac  he  would 
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have  been   unable   to   deliver   that   which   h*    11  d   not   posses*.      TVef  end- 
ante  offered  no   proof   whatever  upon   tho   trial.      defendants*    righto 
on   this   record  are  not   euperlor   to   th#  rights  of  fcareua.     SUUSL- 
Olllett   Co.    T.   Long.    318  111.    432;    SHeror-6U3,ett    Co,    vt   Iqnfo    236 
111.    App.    162;    Baytqn   ■joal*   Co, ,  v.    Qeneral   barfcet  Hpute    ip.  .    248 
111.    App.    279,    id.    335  111.    342.      Under   tho   clreun»st vices  dlenioeed 
thoro  lo  no   presumption   that   tho   automoMlo   canto   into   tho  possession 
of  defendants        lawfully.      Wo   therefore    -old  no    demand  was  necessary. 

Defendant s   also   urge  en   the   authority  of   ylow  yp    u'ijp<rt. 
54   111.   App.    134,    and  Svans  t.   jtovton.    8*   ill.    379 ,    that  Jurisdic- 
tion  of  a  court   in   a  replevin   eaoo  deoenda   on   an   ui'fidavit   bring 
filed  in   compliance  with  the   statute,    and   it   io  urged   that   such 
affidavit  wao  not   originally   filed    in    this    case.      It    appearo  fro* 
tho   record    that   on   order  was   entered  upon    the   trial   upon  motion  of 
plaintiff  a,    giving  then  l»*v->  to   amend  all   papers  on   their  faee, 
and   that   defendants   excepted   to    the   entry  of    that   6Vie*T«      The  afi'l- 
davlt   in   the  record   doee  not   appear  to  he  defeotlve,    and  apparently 
the   eoanlalnt  of  defendants  concerns  this  order.      The  order,  how- 
ever,  was  not  improper,     >rlnk  v.   Flanagan.   1  alia.    35;   ilraoatrlox 
v.    Cooper.    77   111.    366.     Moreover,    the  question  does  not   seem  to 
have  been  preserved   for   review  in  tuis   court  by  bill  of  exceptions. 
The  further  contention  of  defendants   that  a  new  plaintiff  waa  er- 
roneously  substituted   for   the  original   plaintiff,    to  which  they 
«**•  4ltii««»jq  ▼.  J— gj|  ^ftx.  1^7  IU.   App.   663  (whish  seems  to  be 
eontrary  to   the  later  case  of  Kealowkl   y.   Grossfsld  A  hoe  uo.. 
192  111.   App.    534)    likewise  was  not  preserved. 

It    is  urged  by  defendants    that   the   identity  if  the  particular 
property  wae  not   proved,   but  we  think   thie  was  established  by   the 
reeord.      Baldwin  v.    Smith ,   143  111.   App.    56.      i.o   evidence  whatever 
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vat    oubnlttod  by   dofondanto,    and    tho   dof*rt»oo  which    thoy   oook    to 
lntomoso  oooa  to  bo  puroly   toohnlcaX.      *o   think  tho   *rldorioo 
ou  bait  tod  by  olalntlffo,   whllo  Id   ooao  r»op*oto  »#•**!■ ,    1«  prima 
facto   oul*J'ioi«nt#    on*   tho   Jud*»«nt  wll      thwrefora  bo   affiraffd. 

AoVMaaV 

O'Connor,   P.    J.,   and  Mo3uroly,    J.,    ooncur. 
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SAXCT  WASBsAK, 

Appeifee, 

vs. 


CillCAOG   fXfLl    *   IkUSI    JC»I>AfcY    It    bl.,       ) 
Defendants. 

On  Aop»al   of  TO*  AM)  A.   lilLJ.TOl, 

Appellant. 


MTRRJOCrTORY   APPEAL    FRCtt 
SUi  JOUHT  OK  COOK 

)      COUBTY. 
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MR.    JU3TICS  K«3URT?LY  OTLIYaWtfl  TH*  OPINIO*   OF  THK    COUP?. 

This   in   an  appeal   fffB  an   interlocutor;'   order   annoit  ting  a 
receiver   la   a  foreeloaure  proceeding.      The   appeal   la  by  Xdward   a. 
Miller,   who     the  order   apnointing  the  receiver   deacrlb*a   as  the  owner 
of  the   equity  of  rod eir.pt ion.     He  was   served   ^ith  notice   and   appeared 
with  his   counsel,    and   the  notion    for   receiver  waa  continued   to  per- 
mit hi;    to  an  ewer   the  till,      instead  of  answering  he   demurred  and  the 
reeelver  was   thereu  >  n  appointed,     killer   firat  aaya   that   the  re* 
eelver   should  not  have  been  appointed  merely  because   the   trust  deed 
pledges   the   r*nte  and   authorises   the  appointment  of  a  receiver, 
citing  the  recent   caaea  of  /rank  v.   Slsgcl.   263  111.   Apo.    316,   and 
Davis  t.   Blair.    2&2  111.   App.    417;    theae   caaea    so  hold. 

However,   in  the  present  verified  bill   are  set  forth  other 
facts  than  those  which  were  under  consideration  Ir.    the   cases  cited. 
Theae  ar-,    that  the   amount  due  on  principal   and   Interest   amounted   to 
*5,15C;    that   the  general   taxes  on   the  property  conveyed  have  net 
been   paid   for  the  years  1928  and  19  29,   and  have  been    forfeited  be- 
cause of   this;    that    special  assessments  on   the  property  have  not  been 
paid,    and  that   there  have  been   forfeitures   for    this  failure  in   the 
year  a  1930   and  19  31;    that   the  premises  are   a  two-story  brick  building 
consisting  of  six   rooms,   whici     is  vacant,    with  no   one   in   possession; 
that  there  is  danger  unless   someone  is  put   in  possession   that   the 
premises  will  be   destroyed;    that    they  are  worth  not    to    exceed   .v5,000. 
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Theee   facts,    together  with   the  provision*   cl   the   tru»t  deed   eenve* 
ing   the   rents   and  authorising  the  appoint.  er*t  of   a  receiver,   wore 
sufficient   to   justify   the   appointment   by   the   chancellor. 

The  next  point   is   that  the  bill   is  defsc   iws  in   that  it 
does  not  atato   that   ths  original  mortgagers,  uraes  §«   Appling  und 
her  husband,    owned    the  oroperty   in   question  when    they  executed    ins 
trust  deed;   neitner  is   ths   interest  of     dward  A.  killer  described 
in   the  bill.      The  original  bill   alleges   that    -dward   *.  Hilar  and 
his  wife  and   urass  u.   Appling   and  hsr  nusband  have  or   claim   to   haws 
sous  interest  in   ths  premises  as  purcnnsers  or  otherwise,  but   that 
such   rights   are   subjeot    to    the   lien  of  ths   complainant.        This 
allegation   as   to  Uiller's   interest   is    sufficient.  If  hs   is    ths 

owner  of  the   property  by  purchase  subsequent   to   the   execution  of 
ths  trust  deed  he  snould  assert   tills  by  his  answer,      ihs  allegationi 
wars    sufficient    in    this   respect   to  nuiks   out   a  prliaa   f-ioij   cass. 
Hohrhof  w.    Schmidt.    218  111.    585;    f.ohm  y.   ttott.  187   111.    519.      Ths 
•mission   in   the   original   bill    to   allege  that   the  makers  of   the  nets 
and   trust  dssd  owned  ths  premises  at  the   tlae,    is  no   reason  why  a 
receiver   should  not  bs  appointed.      Ths  omission. is  at  best  aterely 
tsohni   al   and    the  bill  might   rea  lily  bs  attended  in   this   respect. 
In  fact    this  was   dons  by  an   emended  bill   which  alleged   that  at   ths 
tins   of  ths   execution  of  the   trust  dsed  uraoe  G.    Appling  and  her 
husband  vers  ths  owners  of  ths   rral   estate   in  fee  oiatpls. 

Ihe  receiver  was  properly  appointed  and   ths    interlocutory 
order  is  affirmed. 

AfVIRmKD. 

O'Connor,    P.    J.,   and  iatohett,   J.,    concur. 
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LI8LIB  /,  MUTBR  CO=PA*Y, 
Illinois  Corporation, 

Appnll* 

VO. 


TO  *9TIK  COUtAHY,   an   Illinois 
Coroeratlon,  LSSL1B  V.   MUTJOl, 
uJLABYl  madOM  kUTBn,    CHARLX8 
kUTKR  and  AhhA  MUTtt, 

Appellants. 
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**.  jmtic*  xxttmrt  otlivirsd  to  opiuoa  of  thh  cgbjit. 


This  appeal   is  by  defendant*   l'ro<-  *■■   1:  terloctory  order 
entered   on  ^oreatber  »3,   1    -51  #   wucreby  defendants  until    tho   furtner 
order  of  th#   court  voro   *njelr«ed  fro*  uelng  too  name   "huter"   alone 
or  wita  other  worde,   at  it*   oerporate  name   in   tho  advertising  or 
oalo  of,   or  as  a  brand  or  trademark  upon,   radio  parte  or  appurte- 
n  an  ceo   similar   to  or  imitating  tho  radio  parto  or  eppurtenanoea 
being  advertised  or   sold,  or  offered  for   sale,  by  eoaplalnant  at 
tho  time  of  tho  filing  of  tho  b  11  of  eoaplalnt. 

Vhe  bill   was   filed  lay  16,   1931,   was  based   on  ohargee  of 
unfair  competition  and  waived  an  ever  under  oath.      It   wee  duly 
verified.      Two  of  tho  deferents  were  served  by  summone  on  fcey 
18th  and  on   the   eaate  day  all    tne   defendants   filed   tu*lr   appearai.ee 
and   two  days  later,  key  2vth,    anowored  under  oath.     On  hay  26th 
•omplainant    filed  a  replication    to   the  answer,   and  ajaj   the   aaaa  day 
defendants  by  leave  filed  ah  amendment  to    th   ir  anewer.      it   tho   aamt 
day  complainant   filed  a  notion   for  a  temporary  Injunction,    and   an 
ardor  was   entered  referring   tne  notion   "for  a  temporary  injunction 
on  the  faoe  of  the  bill  of  complaint"   to  a  master.      Moil  order  on 
hay  2ft,   lftJl,   waa  amende*-    to   tue   effeet   that   the  notion   should  bo 
oonal dared  on  the  bill   of  eeatplalnt,    the  answer  and   the  replica- 
tion  thereto.      On  June  83,   19  31,   at  the  request  of  the  master   this 
station  was   sot   aside,    and   tho  notion  was   thereafter   continued   from 
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tine   to   ttae  until  Mewember   23,  *U#n  it  waa  considered  by  ths 
chancellor  on   tha  bill,    the  answer  and   tne   replication   and   too 
srdtr  appealed   from     entered. 

Tha  bill   alleged   in   subacute*   that  complainant,  A-eelie  7. 
Muter  Company  waa  orga  ised   under  %ae  lava  of  Illinois  October  20, 
1921  (  by  defendants;    that   tha  buaineaa  waa  conducted  by  > sails  f. 
Muter,   and   mat   thla  buolneoe  waa  the  manufacturing,    assembling 
and   aals  of  radio  parte   and   aedaaaoriea;    that  the  faotory   and  ef- 
fioaa  of    tha  Leslie  *".  Muter  Company  ware  located  In  Chloago;    tnat 
the  nana   "Muter"  beoame   tha  no at  prominent  and  beat  known  part  of 
tha  corporate  name;    that   tha  advertising  ol'  tha  company  e&phasised 
tha  nane   "Muter";    that   tha   printed  natter,    eartona,   bones  and   cata- 
logues of  tha  convolution  had  printed  on   them   "Dependable  Muter 
froducte,"    tha  word   "*uter"  being  printed  in  larger  lattara   man 
tha  other  wordt;    tnat   complainant  had  always  uaad   tb«   word    "Muter* 
aa  a  trademark  upon  many  of  Mat  product  a   aold;    that   tha  word 
"Muter"  had   a  wall   known  meaning   in   tha  trade  and  waa  prominently 
and  permanently   stamped  on  certain  of  its  products;    that  on  an 
artiola  known  aa   "guardian  approvad  lightning  arrester"   aold  by  it 
there  was  imprinted  upon  brown  poroalain   sladma    MM  words   "Muter 
Co.    Chicago, "  whicn  was  an  abbreviation  of    "Leslie  *.  Muter  ooaipany, 
Chicago;"   that   aimilar  words  ware  iiiprii.tod  on  other  producta;    tnat 
September     30,   192d,  Leslie  s%  Muter  and   tha  other  individual   de- 
fendant e  aold  all    their   stock   in   the  complainant  corporation  to   ths 
Stelnlte  iiadio  Company,   a  2>slaw^ra  Corporation,   for   a  large  pries, 
approximately  9900,000,   ax\A   that  by  reason  of   ths  fasts  est   forth 
defendants  wera   estopped   from  using   the  nans  of   "kuter  uo."   or   any 
nana   containing  the  word   "Muter,"  and  iron  using   tha  word   "Muter" 
aa  a  trader-ark;    that  no  twi  the  tending  ths   sale  of  the   etoek   in  tha 
oonplalnant   company ,  Lealle  *.  Muter  agreed   to   and   did  remain  aa 
president,   director  and  manager  ol'  tha   company  and    entered  into   a 
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eon tract  of    employment   dated   October   23,   1924,   with   the    Steinite 
Medic  Co.    at   a  large  salary;    that  ho  agreed  to   roaaln  la  the   employ 
of   tho   corporation  until   September  30,  19 3o,    and  during  that   tlao 
to  devote  as  much  of  hie   tlao  ao  ho  bad  boon  accustomed  to  do    to 
tho  business  and   affairs  of   tho  corporation  arid  not   to,    directly  or 
indirectly,   become  associated  with  or  In  any  way  aid   tho  buslnoae 
of  any  eonoorn  competing  with    tho  dteialte  hadi©  Company  or  any  of 
Its   eubsi  Ueries. 

Tho  bill    furtusr  alleged    that   shortly  aftor   tho  oalo  of  tho 
stock  Leslie  l\  tutor  soaeeivod   <*nd  began   to   curry  out    the  wrongful, 
fradulent   and  walicious  plan  of  rutnln**  tho  buslnsos  of  eoaul    lnant 
and  foiled   to  give  his  host  efforts   and  attention   to   compl ain m\  »s 
business;    thst  the   t-usiness  ceased   to  prosper  and  a  receiver  la 
baaaruptoy  *as  appointed;    that  the  claims  of  the  creditors  wore 
settled  after  about   thirty  days;    that  about  eight  won  the  before 
Leslie  /,  Muter  left   complainant  »s   employ  (aula*  he  did  la  hay, 
1930)   while  he  was  still  president,   director  aud  general  manager 
of  complainant,    in  violation  of  Hot   contract  dated  October  23,    1926, 
and  without   t  e  Jtao«l*dge  of  complainant,  ho  purchased  all   the   stock 
of  the  Compo  Manufacturing  Company,  a  cor  .oration  organised  under 
the  laws  of  Illinois,   on  September  23,  1929,    for  tho  object  of  manu- 
facturing, buying,    selling  ani  generally   trading  ia  mac  inery,    elec- 
trical devices  an-!   apparatus,    eupUlea  and   accessories,  radio,    tele- 
vision,  telephone  supplies  and  aceeouorieo;    that   the  place  of  busi- 
ness of  the   Coapo  Mfg.    Co.   was   in    Uiioago,    Illinois,    and  oa   the 
south   side  of   the   city,    as  was   tns   busin*sa  of   eoap.  uin *i;    that 
Leslie  ft  Muter   thereafter  gave   time  sad  attention    to   the  business 
and  affairs  of  the  Coapo   company  and  walle  employ sd  by  complainant 
became  director  and  president  of  it   la  violation  of  the  eald  contraot, 
and  that   la  October  or  November,   1M9,   caused   trie  Comae  Manufacturing 
Company   to  begin   to  imitate  and  duplicate   lte^s  of  merchandise  which 
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were  then  being  manuf aetured   and   *old  by  comp't  .ln&nt ;    that  en  or 
about  aovember  30,   1950,  Leslie  F.   procured  from  the  of flee  of  the 
Secretary  of  3tats  ef  Illinois  a  certificate   chan^im,;  the  name  of 
the  Corapo  kanufneturlng  Company  to   "The  Muter  Company;-  that  i- ••• 
lie  F.   hat   continuously  been    t.ie     rent  dent,  manager  and   director 
Of  the  Cempo  Kunufaeturlng  Company   and   that  the  ot  *cr   defendants, 
members  of  hie  family,  became  dlrectore  or  etockholdora  of  the 
corporation;    ftl at  Leelle  £.   in   conspiracy  with  the  other  individual 
defendant*  oauecd   this  name   to  be  eo   changed,   wilfully,   fraudulently 
and  wickedly,    in  order  to  oenfuee  and  aisle  ad  customers  of  eoaplain- 
eat  and   the  public  and  the  trade  generally  into  b*li*vintf.  that  The 
Muter  Company  was   the  same  corporation  as   complainant,   and  in  order 
to   defraud  complainant  and  appro  riate  its  good  noise,   good  will, 
trademarks  or  brands  and  business;    that  def  nianta  were  succeeding 
In   this  fraudulent,   vlaiced   and  wilful  design    uv1  that  many  were  mis- 
led into  believing  that  The  Muter  Company  wee   th«   samo  corporation 
as   the   complainant;    that  mail    *nd  telephone   calls   Intended  for  de» 
fondant  have   reached   and  been  delivered  to   oom?>lainant ,    and  vice 
versa. 

The  bill   also   charges  that  the   change  of  nam*  was  in  vio- 
lation of  section  24  of  the  Corporation  j*ct  of  the  Utate  of  Illl- 
noie;    that   pursuant   to    the  fraudulent   designs  defendants  had 
adopted  or   Imitated  the  billheads,    invoices  and   other  printed 
setter  of  complainant;    and  has  continued   so   to   do;    that   shortly 
after  changing  Its  name  and   in  pursuance  of  the  fraudulent,    «il 
and  wrongful  design     o  defraud   and  deceive,  defsndante  eoKmeaeed 
the  production  and  sale  of  radio   p-urts  and  appurtonenoee,    italtatlnjg 
the  function,  make-up,   use  and  appearance  of  trie  goods  being  manu- 
factured,   assembled  and   eold  by   compl  ilnant   and  continued   bo  to   Ao; 
that  in  pursiAfioe  of  the  fraudulent  and  deceitful   scheme  defendant 
company  has  marked  its  radio  parts   und  appurtenances   •kuter 
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Chioago"  or   "Ine  auter  Co.    Chicago;"   that  defendant  naa  been  d amine 
off  ltt  goode  ae   thou*  of  ooaplainant   and  will    continue   to   dr>   ee 
to  deceive  it*  ouetsaers  w;l   the   public;    that  defendant  has   filled 
erdere  intended  for  eeaplalnant  wad  baa  used   the  catalogue  page  a 
of  radio  parte  and  appurtenuncee  of  complainant  in   filling  ordore 
froa  prospective   custoraera  wit/i  its  owe  aerehandlee  representing 
the   saae  to  be   that   described  in   the   catalogued  ef  eoapl  » in  .ait. 

The  bill  averred   that   the   tradeonr*  or  brand   "Muter"   and 
"Muter  Company"   on  radio   parte  and  appurtenances  because  and  was   the 
sole  property  of  complainant  which   the  huter  Company  hae  been 
fraudulently  and  wilfully  appropriating  and  BltlM    that  complainant 
hae   in  writing  demanded   def  e>  danta  to   oeaee  and  deeiet   froa  theee 
aete  and   things,  but   that  defendants  have  rofused  to   comply  with 
the  deaand.      Ihe  prayer  of  the  bill   le  lor   a  perpetual   Injunction 
and  an  accounting. 

The  Joint  and   several  answer     of  defendants  adrlte  the  re- 
lationship ef  the  def<  :  dar.ta,    the    Iteoi    »rat    j  of  the  corporal lona, 
the  location  of  the  different  businesses  conducted  by  the  parties, 
the  sale  of  the  st&ek  ef  defcA  ante  in   the  Leslie  f«   Muter     ecpany 
to   the  oteinite  Kadio  Cs^pany;    that   the  name  "Muter"  warn  an   insepa- 
rable part  of  the  corporate  name  and  wae  known   to   the  custoaere  and 
buying  publle  and   trade  generally;    that   the  trude.  ark  of  aald  cor- 
poration vas   the  word   "Muter"  in  a  oharacterletio  type  in  an  oval 
with  &  spark  protruding  froa  the  upper  rl&ht  hand  and   the  lower  left 
bend   corner   of  the  oval    and   the  advertising  slogan  of   the    corporation 
wae     the  worde   "Dependable  tutor   t roducta"   in  a  characterl&tle   style 
ef  type,  with  eaphaale  on   the  word   "Muter;*   that   thia  trademark  and 
this   slogan  were  well  and  favorably  kno^n    dad   that  the  trademark  wae 
stamped  or   affixed  on   certain  described  prcducte. 

ihe   anawer  specifically  deniea  that   the  worde   "Muter  Co. 
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Chicago*   and   "kutcr  Chisago"  were  ever  uoad  as   tradevdrks  or   alogi 
by  caupl-Ylnant   and  states   that   tho  only  reason   the  words  wort  Im- 
printed on   tho   "guardian   *? proved  ll^nt.iinfc  arras tore"  and  othor 
articles,   as   alleged  In   complainant  'a  hill,  wao   that   such  ^.t 'eradia- 
tions rondortd  tho  words  more  legible  on   tho  Halted  npaoe  available 
on   tho  *»rtiole  and  woro  not  usod  because  of  any  advertising  value. 
Tho  anowor   alec  denleo  tho  allegations  of  tho  bill  with  referenec  to 
mall  addressed   to  ooaplalnant  un lor  names  othor  than  tho  Leslie  Jf. 
Hut  or  Co*;    that  tho  products  01"  tho   oojrpany  were   ewer  IHH  to 
the  customers,   trade  and  public  tjenorally  under   tho  name   "ttuter* 
and   "The  kutor  Jo.";   that  tho  good  reputation  o;    the  compi  iln.uvt 
eompauy.   Its  advertising  and  business  uiiuor  the  naue   "The  muter 
Co."   and  ol'  its  mershandiss  under  tho  nat&e   "muter",    eituer  su-.a  en  esd , 
was  developed,  waa  well  known  to  or  *as   encouraged  by  the  individual 
defendant*,    and    taat   ths  alleged  reputation  has  continued  up   to   the 
present   tia\e  and   etlll   continue,      aefen  laute ,   on   the   contrary,    stats 
tho   true  facto   to  be  that  only  a  small   and     At fini testes!   part  of 
the  in c  aing  uail  was  ever  so  addressed;    that  practically  every  oass 
where   each  error  has   intervened  is  attributable   to    st*negra;>nlo  and 
slerisal   errors. 

'/he  answer   specifically  denies   tiiat   the  price  paid  by   tho 
iiteinite  nmdio   Company   was  du*   to   the   value  ox'  tho   trademark   "kuter" 
sr  of  the  nans   "Muter  Co.,"  or  of  ite  alleged  tradename   "muter," 
or  due  to  any  of   the  other  reasons  alleged  in  tiie  Sill  and  denies 
that  dsfeadaate   are   ao topped   frum  uelng  toe  name   "The  hater  vo/ 
sr  their  own  proper  nane,    "Muter, "  as  ths  name  of  amy  business 
whlc ■  le  selling  radio  products.      *he  answer,   on   tue   ujitr  jr>,   avars 
th-t   tno  real   reason    far    the  ;aro..-i«  of   ins   stooa  in   tne  eompl alnast 
se&pany  by   the   Steinite  .iadls  Company  was   taat   tne  wtsinlte  Kadis 
Cocpwy   required   the  aaquluttlon  of   the   stock  carrying  witn  it   the 
substantial   buelncee  and   earning  reeorl   of   the  Leslie  i*.  Muter     o. 


.J.  I  (  a  ■  .     i  m  j 


■ 


its 


Hi 


■ 
I 


jv)';»i  J     i  I  rffl 


I    0    »J 

•  it/ 


vtf 


to  give  it   sufficient    standing   to  hawe   its  own   capital    stooic 
listed   lor   trade  en   the  Chicago   utooh  Kxehang*. 

Defendants  deny  that  ih*  name   "Muter"  or  "Muter    -o." 
woo  o  controlling  factor  or  an   element  of  groat  iopoetanee  In 
the  building  up  of  tho  business,   good  will   nag  oalo  of  tho  mer- 
ehendlse  of  tho   company;    that   tho  uee  el    their  proper  oaot  in 
tho  mane  of  tho   corporation   ltoolf  eouetitutss  a  tr«de-name  or 
trademark,   or    that   they  or  the  oo*p*ny  are   set  .pped   as   to   the 
oonpl*inunt  fron  using   t.  sir   corporate  name  or   the  proper  name 
"huter*  ao  asserted   in   the  bill,      Defendants  assert   that  they 
purchased  the   capital   stock  oi    the  Oompo  Mfg.   Co.    for   the  purpose 
of  acquiring  patents  and  patent   rights  In   an<!   to  a  fixed  resistance 
unit  manufactured  and   sold  under  tho  tradei&arJc   "Cnndohns."     They 
admit  tho  oon  tract  of  i-eclie  *.  Muter  whlcn  they   say  was  an   "em- 
ployment  contract"  with  the  ate in i to  Hadio   Coup  any,   dated  October 
23,   192a,    at  a  calsry  of   310,000   a  year,    lor   the  period   expiring 
September  30,  IP 30,   and  that  it  was  agreed  he  ehould  not,   directly 
or  Indirectly,   become  associated  during  that   time  witn  any  compet- 
ing enterprise.      They  deny   th*.t   after   the   sale  ol'   their   stock  i. ce- 
llo ¥,  Muter  conceited  and  began   to  carry  out  any  wrongful,   fraudu- 
lent or  malicious  plan  or  scheme  oi'  ruining  the  business  of  the  corn* 
pany  and   that  he  failed  at  all    times  to  give  his  best   slTorts  to 
the  company  and  lta  affiliated   co  pany,      ihey  deny   tnat  his  mis- 
management or  default  la  any  respect  had  anything   to   do  with  bank- 
ruptcy proceedings  brought  against  the   complainant   eompany,   but 
allege  that   thece  were  brought  about  by  the  dorelioteon  of  ethers, 
an-K   the  answer  sets  up  facts  at  length,  whic.,   if   true,  would  shew 
such  to  be    the   fact.      Defendants   expreesly  deny   that  Leclio   t. 
auter  left  the   employ  of   the   company,   ao  averred  in    the  bill,    and 
etate  that  in   the  middle  of  J  no,   19  30,  he  was  arbitrarily  and  with- 
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out   oause  dle%lesed.      They  demy  that   subsequent  lossee  w»w  is   any 
way  attributable  to  any  acts  on  bio  r»*rt  or  My  of  defendants  but 
state,  or   th?   contrary,    that   thsy  wore  duo  to   the  lack  of  business 
efficiency  on   the  port  of  ono  Jaoob  Abeleoa  and  his  family  aososlateo 
»bo  wore   la   oontrol  of  the   business.      They  oxpreesly   deny   that    tho 
purchase  of  etoca  In  tho  Compo  hfg.   Co.  woo   In  violation  of  the 
contract  of  employment;    that  lto  business  *»i  ever  In   competition 
with  the  business  of  tho  Leslie  V.  Muter  Co.;    that  the  Leellc  /. 
kuter  Co.  wao  In  any  way  act  ire   In  the  sale  of  reels  to  re  to   ra^io 
tot  manufacturers,   and  deny   that  Loollo  H\   kutor   took  an   act  Wo 
part   In  the  business  of   tho  Compo  kfg.   Co.   before  he  wao  discharged. 
They  deny  that  tho  investment  by  Leslie  f.  Muter  was   In   any  way  a 
violation  of  hit  employment  contract. 

The  answer  etateo  that  after  hlw  dlscnarge,  in  order  to 
altlgate  ale  damages,  Leslie  F.   entered   the  employ  of  tho  utah 
Radio  Produete  Co.   and  was   so   employed  from  July,   19  v.,   until 
October  ia,  1930,  and  ad&lts  that  in  October  or  kovembsr,  1930, 
Loollo  l\   caused  tho  Compo  kfg.   Co.    to  manufacture  items  of  mer- 
ohandlss  In   competition  with  Leslie  *'.   kuter  Uo.,    as  ho  had  a  right 
to   do   after   tho   expiration  of  the  employment  contract.      Defendante 
say  that  whether  tho  complainant  xaev  that  he  had   then  engaged 
ia  a  competing  business  or  not   they  neither  affirm  nor  deny  but 
call   for   strict  proof  thereof,      rhey   state  that   the   total   soles 
of  all   itomo  made  by    tho   Compo  Mfg.    Co.    in   the  year  19  30,   which 
could  bo  construed  as  In   competition  with  the  Loollo   9.  kutor   uo. 
amounted   to  #239.89.     They  admit  that   they  procured  the  change  of 
the  name  of   tho  Compo  afg.    Co.   to  the  Muter  co.;   that   tuls  included 
Leolio  v.   Muter's  own  proper  name  and  that  of  hie  family;    deny 
that   tho  name  wao   changed   for  any  fraudulent,   wilful  or  wicked 
purpose  or   to   confuse  or  mislead   the  cuetomero  or  the   public   und 
tho  trade  generally,   or   for    the   purpose  of  defrauding  complainant 
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or  appropriating   its  nua*,   good  will,    tradejfcar.e  or  business,    and 
ever   that    th<*y  did  not  la   May  way  vloh   to  be  oonnootod  with  the 
low  business  morale  now  dominant   In   tho   affairs  of   iho  i-eelle   t, 
Mutor  Co.,    and    toot   thsy  do  not  approve  of   tho  methods  and  aeaner 
In  which  Jaeob  Aboloon   and  nlo  family  aecoclatss  have,   through   In- 
experience,   inefficiency  and  low  buolnooo  ldaalo,   dragged    their 
fair   family  none  of  "Muter"   through  financial   and  buolnooo  aire 
and  brought   It  Into  disrepute.     They  expressly  dony  that  ao  a  re- 
oult  of  any  fraudulent,  viokod  and  willful   designs  and  aoto  of 
defendants,    the   customers  of  conpluinant   and   the  public  and   tho 
trade  generally  have  been  mlslsd   Into  believing  that   defendant   lo 
the   earn*  corporation  ae   the   eeapialnant;    tnat   there  has  been,  con* 
fusion   In   the  mall  and  telephone   calls  and  that  eowplalaaat  has 
boon  delayed  or  daaagod  In   Its  business  and   reputation   thereby; 
that   the  change  of  tho  none  e'rea  tho  v,oa*po  J*fg.   Co.    to  the  utter 
Co.   was  In  violation  of  section   24  of  the  I   rporatlon   «*et,   but,   on 
tho  contrary,   aver   such  ohango  lawful.      They  deny  that  tho  adoption 
of  the   sane  stylo  and  typo  of  invoices  and  billheads   as  had  prowl* 
ously  been  used  by   tho  Loollo  if,  Mutor  Co.   was  pursuant   to   any 
fraudulent  design  or  scheme  of  defendants   and   that   there  lo  any 
advert ialng  value  associated  'it.,  the  sane.      They  say  that  the  bill- 
heads and  lnvoioeo  were  adopted  merely  pursuant   to  good   business 
usage.      They   deny   that   they  have  designed   to  defraud  or  dooeivo 
oosiplalnant,    the  public,   efts   cast  oners  or  tho   trade  generally  or  to 
pain  off  goodo  of  the  tutor  Co.    ao  thooe  of  complainant;    that   If 
tho  huter  Co.   hao  produced  or   sold  any  articles  that  laltate  any 
function  or  make-up  of  those  of  complainant,   it  hao  not  done   so 
with  the  deeign   to  defraud  but  because  eucn  parte   are  eea^on 
property  in   the  radio   trade   and   are  not  protected  witn  any  patents 
and  are  open  and   free  to   all  i&mnufasturere.      i'hey  deny  that  tho 
hutcr  Co.  has  marked  ite  radio  parts,    etc.,    "auter  vhlcage,"  but 
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admit   that   It  h»*s  Marked   ths   sons  with   ite    corporate  ism,    "The 
huter  Cowpany  uhicego,"  or   the   initials   "T.J&.C."  which  i»  the 
baeie  of  Its  new  trademark,    as  it  has  a  legal    right   to  do.      They 
expressly  deny  any  desirs  or  intention    to    represent   the  product* 
of  tb*  defendant  ooapany  ae   the  produota  of  the  oenpl  tin  »nt  or   to 
deceive  and  defraud;   4 any   that    they  acaopted  ordoro   for  aerehundlso 
intended  for  complainant  or   that   they   fraudulently  filled  order*. 
They   eay    that   the     otal  of  all  lteas   that  have  boon  Manufactured 
and   aold  by  defendant  *uter  Company  up   to   and  including  hay  13, 
1931,   which  by  any  possibility  could  b*   construed  as   competing 
lteas  of  aercn.-iu.dies  with  aoreh&ndlso  Manufactured  by  complainant, 
does  not   exceed   the   sue  of  $3324.24.      They   aver   that   eoaplalnant 
dooo  not   coHi«   Into   court  *ith   clean  hands,    in    tftat  it  has   atte&pted 
and   lo  atteeiptlnft   to   infringe  upon  patent  ri&hta  in  and  to   its  re- 
el etar.ee  unit,   known   to   the  taado  under  the  trademark   •Candohme," 
owned  by  the  defendant  company  and  has  recently  employed  one 
Villiara  D.   itoCord,    a  f enter  w.ployoe  and  part  owner  of  the  Conpo 
Mfg.   Co.,  who  wan  one  of  the  contracting  parties  to   sell   ths  capi- 
tal stock  of  the  Ceapo  Mfg.   Co.    to  Leslie  J\  huter.      They  expreeely 
deny  any  and   all  wanner  of  unlawful   confederacy. 

*o  shall  not  further  fellow   the  allegations  of  the  answer. 
It  1*  sufficient,  we   think,    to  say   that   it  expressly  denies  any 
intention  of  fraud  or  deception   in   any  way,   end  it  must  have  boon 
regarded  by  comyl    inant  as   suff  icienl   for   the   reason   that  no   ex- 
ceptions thereto  were  filed.      The  court  had  before  It   the  till, 
whic  .  was  verified,    this  answer,   which  was  verified,    and  the  repli- 
cation of  eoaplalnant   thereto.      ihe   oeurt  was  obligated  to   Giv* 
proper  consideration   to   the  answer.     Under  such  clrcuastanoeo  a 
preliminary  injunction  will  usually  be  denied.      7  Egcy.   of  IViMi 
31*4  krone  v.   Krone.   21?  kd.   77;    Mi  Corpus  Juris,   3BS. 

It  will  be  noticed,    too,   as  def  »nd  *nts  point  out,    that   the 
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injunction   aa  granted  wae  a  mandatory  on*.      It  doea  net,    aa  a  pre- 
liminary injunction  is  ueually   intended   to   <!■■,   preaerve   tne   atatua. 
It  deatroya   the  atatua  and  grant  a   to   complainant    the  eaae   relief  aa 
if  tho  cauae  had  ooon   finally    disposed  of  after  a  hearing  upon   tho 
■orlta.      This   oourt  haa  ol early  defined    the  purpoee  of  a  prelimi- 
nary injunction,      a  prol  imlmary  injunction   ia  generally  auv>poaed 
to  be  prevent  We   in   character,    and  ita  purpose  usually  ia   to  pre- 
serve  the  atatua  jjga.  until   a  final  uearlng  or  to  prcteot   and  pre- 
serve   property  from  great   and  immediate  injury.      Tho  doctrine  haa 
been  veil   stated  in  32  Corpua   Jurie  2    ,    aa  follows: 

■An   interlocutory  or  preliminary  injunction  ia  a  provisi  nal 
remedy  granted  before  a  hearing  on  the  merita,    and   ita  sole  object 
la   tc   preserve   the   aubjeot   in   controveray   In  ita   then   existing   con- 
dition,   and  without   determining  any   question  of   ri^hi. 

If   the  faeta   conclusively    ahov   tuat   it  would   be   inevitable   and 
unjust  to  award  an  injunction,   the  oourt  haa  no  discretion  in   the 
matter  but  must  refuse  it.      A  temporary  injunction  nay  he  refused 
where  a  permanent  injunction  might  he  granted.    *** 

An  injunction  will  not   be  granted  when  good   conscience  doea  net 
require   it.   wa^re  it  will    operate  oppressively  or  contrary  to   Jus- 
tice,  where   it   la  not  reasonable  and   equitable  under   the  circum- 
stances of  the  caae,   or  where   it  will   tend   to  promote,    rather  than 
to  prevent,   fraud   and   injustice.* 

In  aaflwWflfc..  ><?i   Tt,  w,9Q4f.    247   111.    Apo.   170,    Ifcl*   court 
after  much  eon  alteration  defined   Ita  duty   upou   appeals   from  inter- 
locutory orders,    ae  follows: 

*  I '   e  primary  purpoae  ol    Mat   statute   le   to   permit   a  review  of   the 
exerclae  of   the   discretion  lodged   in   the   chancellor  with  the  our  >ose 
of  determining  whether   the   interlocutory  order  probably  was  necea- 
aary   to  maintain   the   statue   MM    and   preserve   the   equitable   rights 
of   the   parties.*        (iiign  on   Injunctions,    4th   sd.,    seo.    1696;    32 
Corpus   Juria,    p.    20;    tiallton  v.    People.    tf3   111.    App.    396,   and   trled- 
man  v.   foeUor.   23S  111.   App.   199,    are  to  the   same  effect.,' 

That   that  rule  has  sinee  been  cone;  stently   followed  win   appear  from 

an  examination  of  yjahwlcit  v.  Lewis.   25d  111. App. 4^2;   :  uhl   v.   Clarh. 

261    111. App. 491;   tin  cola   True*    f|  fartif~"w   y.   i»»laoB.261    -11. App. 370. 

3ince  thia  injunction  ia  mandatory   in   ita  nature  and  doea  not 

preserve  the   statue  quo.  but,   en   the  contrary,   destroys   it,   teivlnfc  to 

complainant  all   the  benefit  whieh  it  mi  nt  obtain  by  a  decision   in 
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it*  favor  upon   the  merits,    It  would  seem  it  must  b*  held  to  here 
been   iworcvidently  granted,   unless,    ae   coapl*in;ijit  contends,   on   the 
uncontradicted  facte  end   admissions  made  by  defendants,    ecmplainant 
le   entitled   te   the  order.      Comolilri-\nt   earnestly   insists    tint   tnis 
Is   the  case,    relying  principally  upon   the  aut  verities  of  Van  Auk  en 
v.   Van  Auk  en   St eas  Specialty  Cq.  ,    67  111.    App.    24-  ,    and  Up* ell    r-lao- 
jJtiiJLIieJaBliM   g°«   *•   ^C^ell  Klcotric  Co..   110  111.    App.,   132, 
both  of  wiioh  follow  the  leading  case  of  dolasp iir.y ,  .iloLne«.    oto.    Co.. 
37  Conn.    278.     Sine  on  unfair  Competition,    3rd   ed.  ,   192?,    pp. 
263-277,      84,      235,      250,    as  well    r*o   the   oases    there   relied  on,    is 
also   oited.     Neither   the  Van  Auk  an  case  nor  the  case  of  fcoi>l^f 
however,   involved  an   appeal   from  an  interlocutory  order,    and  in   that 
respeot  these  cases  arc  distinguishable  frcr    the   one  which  we  are 
here  required    to   consider. 

It  would  be  an  almost  impossible  task  to  review  the   oases 
from    this  anri   other  jurisdictions  passing  upon  phases  of  this  ques- 
tion.     Th*r*   is  no   claim  here   that   these  defendants  have  contracted 
away  tbe  ri$;ht   to  uce   their   o*/n  nar.es.      1'he  unower   expreeoly  denies 
every  allegation  of  fraud  or  fraudulent   intent,   and  fraud   is  certainly 
never  to  be  presumed.      The  theory   of  complainant's  oase  is  and  must 
be  that   on   the  admitted  fiets  defendants  are   equitably   estepped  from 
using  their  names  whioh  had  been  given  by   their   consent   to   the  cor- 
poration Leslie  1*.  fcuter  Co.,  when  it  was   first  organised.      The 
question  of  law  here   to  be  decided   therefore  concerns   the   ri^ht  of 
a  defendant   in  the  absence   of  soae   (Agreement    to    the   contrary  on  his 
part  to  use  his  own  nans  for  business  purposes  in   competing  with 
another  who  uses   the   same  or  a  similar  name.      The  cases  have  been 
collected   in  an  annotation   to   the   case  of  aeligajan  v.   if  en  ton,   286 
Pa.    372,   133  Atl.    561,   as  reported  in  4^  A.L.R.    1186.      The  general 
rule  seems  to  be  that  in   the  absence  of  a  self-imposed  restraint  a 
natural  person  has  a  right   to    the  honest  use  of  his   family  name  in 
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aonluctinrc  any  business,    though  it  asy  be   detrimental   to  others, 
and    such  rlcht  has  been  uoheld   In    the   follow inp   cases  decided  by 
the   Supreme  cou  "t  of  Illinois:      dasrltpn  Boiler  *o.    v._  Jaaelton, 
Tripod  Boiler  Co.  .   142  111.    494;   Kanft  v.    iUi,q«r»f    200   111.    386j 
Kegtor  Johnaon  Mfpf,  Co.   y.   Alfred  Johnson  ajc*v?  Co..   313  111.   10«. 
The  rule,  however,   la  aubject   to  limitation*,   whion,    us  waa    rtited 
in  J»   I.    Case  iqow  Wor*.s  ▼.    J.   1.    Case  XhreshlnK  »ach.    Co. ,   162 
Wis.   185,      155  h.W.   12a,   are  baaed  upon   "sinply   the  principles  of 
old-fashioned  honesty,-    and   there   se^ras   to  be   substantial   afMa*. 
aent    that   even  a  Kan 'a  own  nam*  must  not  be  ussd  with   the  fraudulent 
intent  of  apnropriating  another's   reputation  or  good  will  or  of 
passing  off  hie  goods   aa   those  of  another,  particularly  wh«re  tha 
name  h».s   acquired  a  second  try  msaning.      To    this   proposition,    also, 
Mil  Illinois   eases   agree.      See  also  AllsgreUi  v.   AUfgrettl   Choco- 
lata  Cream  Co..   177  111.   1S3. 

It   also  seems   to  be  the   rule   that   a  defendant's   right   to 
the  use  of  his  own  name  may  under  peculiar  circur.rtuncss  be  up* 
held   but  only  upon   conditions  ii^pcsec,   suctu.  as,    that  he   sfciU  wake  a 
olear  differentiation  between  his  uats   and    Usfti  cf  the  other  party, 
and   to   this  proposition   the  oases   cited  also   cotx-it    th*>  courts  of 
thin   State. 

Complainant ,  however,    ccntr^ds  h.:re,    as  we  understand  it,   on 

the  authority  of  Van  Auken  Co.   v. jy§  AuJten   ^teaua  Specialty  Co.. 

57  111.   App.    240,    that  it  is  urui soeasary  to   establish   the  fact  of 

fr*uid  in  order  to  justify  the  issuance  of  an  injunction.      The  court 

there   etated: 

"The  tendency  in   this   cass  to   confuse  and  mislead  by  the 
resanblunos  or  similarity  of   fckt    two  names   is  so  obrious   that  no 
mult ioli cation  of  words  could  make  it  clearer,    and  upon    that  mors 
tendency,   without    reference   to   shy   question   of  fraud   which   the 
parties  haws  argued,  ws  are  of  opinion  that   tha  decree   should  be 
affirmed,   whicn  is  accordingly  done." 

Th»re   is  language  to   th*  s**ma   of  foot  in  McNeil   Bleotrlo  A  Telephone 

Cw.   y.   tt&gsil  HIectric  Co..   110  111.   App.    132,   indicating   th%t   ths 
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aero  assumption  of  a  similar  name,   althcug..  one'*  own,    should  bo 
considered  oo  eonsti  tuting  fraud.      In  construing  this  lan^uihgs, 
however,   it  ttuot  bo  remembered  thai  in  both  the  vnn  AWlil  •»*   ths 
neFsll  casta,   tho  eauoo  had  b«en  h-  ard  upon  ita  merits  and  a  pre- 
liminary Injunction  was  not   in  any  way  involved.      It  lo  alaa  apparent 
that  In  both  oaaoo  aotual   fraud  had  boon  abundantly  proved  in   tho 
opinion  of  tho  court.     Here,   every   inferw.ee  of  fraud  had  boon 
denied  by  the  answer.     Defendants  vero  «nti  led  to  have   tho  lssuss 
tried  upon  tho  merits  bsl'ore   the   case   should  be  iinally  decided. 
It  stay  bo  that  upon   «ucu  Hearing  fraud  will  be  proved   to  tho 
satisfaction  of  tho  chancellor,    and  if  so,    complainant  of  oouroo 
would  be  entitled   to  a  permanent  injunction.      Upon  that  question, 
however,  we  exprees  no  opinion*      Xhe  decision  may  well  await  tho 
entire  record  where  all   the  facts  will  be   disclosed. 

Tho  order  for  tho  preli ■iffjsjse  injunction  will   be  reversed. 

HSVHR0KD. 

O'Connor,  P,    J.,   and  »o3urely,    J.,   concur. 
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WILLIAM  J.  DILLOM  and  JAMKS  L 
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Opinion  filed  March  16,   1932 
MR*    PRSSiaitfii   JUSTICE  HEMEL   DELIVERED  Ml   OFINIOM   OF   THE   COURT. 

This   la   an  appeal  by  the  dsfeadanta  fro*  a   Judgment 
for  $1,531,   entered  upon  the  verdict  of  a  Jury  in  favor  of  the 
plaintiff*     the  auit   wis   for  money  claimed  to  be  due   for  extra  work 
and  nAteritie   furnished  by  the   plaintiff  upon  verbal  orders  of  the 
defendant*  during  the  course  of  the  construction  of  a  two  flat  build- 
ing in  the    'illnge  of  arookfield* 

the  declaration  oonaiats  of  a  apeoial  count  *nd  the 
oonaon  counts,  and  seeks  to  recover  ;3,492.      The  defendants   filed  a 
plea  of  the  general  issue  and  two  special   ple*a.      One   is   a  plsa  of 
set-off  alleging  th-t   the  plaintiff  was  indebted  to  the  defendants 
in  the  sua  of     #3*765,  and  the  other  plea  is   th  t  of  payment* 

The  evidence  of  the  plaintiff  is,   substantially,   that 
ths  original  oontraet  dpited  Ootober  27,   1923,  did  not  provide   for 
a  sun-parlor  to  be  exteaded  "Pore   the   first   floor*      The   front  wall 
of  the   building  had  -ilre*.dy  been  built  alaost   to  its  height  when 
Josephine  Maaek,   one   of  the  defendants,   visited   the   building     nd  told 
Fred  Glffert,   foreman  for  the  builder,  Joseph     ens Ik,   that  she 
wanted   The  eua-parlor  extended  to   the  second   floor,   and  also  wanted 
the   front  doors  ohanged*     She  was  told  by  CJiffert  tht  it  would  cost 
{$1000  or  acre,   and  ahe  replied,   "All  right",   and  tht  she  would  pay 
the  oost*      The  wall  wae  then  taken  down  in  order  to  meke   the  change 
for  the  extension  of  the  sun-parlor*      It  *lso  appears   froa  the  reoord 
that  Christine  loaorous,   the  defendants*   daughtsr,   testified  that 
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■be  heard  her  father  and  aother  speak  of  the  front  wall  of  the 
building  being  torn  down*  It  also  appeare  froa  the  evidence  that 
the  plaintiff  aensik  net  Mrs*  aasek  at  the  building  and  *sksd  her 
who  gave  the  order  to  tear  down  the  front  wall*  and  Ure.  Maeek  told 
hia  that  ehe  had  given  the  order*   The  plaintiff  then  advised  her 
that  it  would  eoat  considerable  aoney  to  make  the  ohange  in  the 
sun-parlor  and  front  door*  and  th  t  he  would  let  her  know  the  oost 
of  this  ohange*   A  ehort  tiaf  thereafter  he  -oet  Ure*  Masek  and  told 
her  that  the  ohange  would  oost  about  SHOO*  Mre*  Maeek  stited* 
aocordlng  to  the  plaintiff's  testinony*  thit  ehe  did  not  oare  what 
the  eoet  would  be,  she  wanted  the  ohange  aade  and  th»t  she  would  cay 
for  the  aaae* 

There  ia  a  conflict  in  the  evidence  regarding  the  brlok 
pier  on  the  baok  porch  being  an  extra*  and  its  ooet*   There  is  evi- 
dence th  t  two  extra  dormers  were  built;  that  Mr.  and  *rs*  aaeek 
promised  to  pay  for  the  aaterial  nnd  labor*  end  that  the  ooet  of 
the  doraers  wae  $140  eaoh*   The  plaintiff  also  testified  th  t  it  would 
oost  tZbO   to  tear  down  the  wall;  1360  for  new  briok  and  labor,  and 
$400  to  build  the  sun-parlor  on  the  second  floor  of  the  building* 
asking  a  total  of  U100* 

Froa  the  evidenoe  offered  by  the  plaintiff  it  further 
appears  th»t  four  brackets  for  bookoaase  cere  installed  upon  the 
request  of  *rs*  Massk  at  a  cost  of  S13.O0  eaoh.  There  v«s  a  charge 
of  36  for  an  additional  partition  in  the  baseaent*  $186  for  Material 
and  labor  for  the  extra  painting*  and  th  t  there  was  a  chaags  aade 
froa  a  wooden  flour  in  the  vestibule  and  front  porch  to  a  mosaic 
floor*  and  th.».t  this  ohange  ooet  ;16  for  the  oarpenters  in  preparing 
the  floor*  and  £187  for  the  aosalo  work*   After  allowing  a  credit  for 
ocrtdin  ioe-boxee*  the  total  claimed  for  thie  extra  work  aaounte  ts 
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It  alto  appe.rs  froa  the  evidence  of  tea  defendants 
that  tha  building  wae  not  oompleted  on  April  1,  1924,  the  data  fixed 
for  ooapletion,  but  on  May  34,  1934;  that  tha  defendants  sored  into 
the  building  on  May  49  1934,  before  ooapletion;  that  Masek,  one  of 
the  defendants,  testified,  in  eubstanoe,  that  the  gae  sad  water  pipes 
were  not  oonneoted  with  the  mains;  th  t  he  paid  John  Blelek  b0*00 
for  painting;  Halvlk,  :i57  for  scraping  the  floors;  Bolny,  .58  for 
building  the  stairs,  and  th  t  oertain  other  items  were  paid  by  thle 
defend  nt;  th  t  August  Sobotka,  a  witneea  appearing  for  the  defendants, 
teetifled  th  t  he  was  an  offioer  of  the  Oloero  Trust  6  Barings  Bank; 
th«t  he  paid  out  of  the  building  aooount  of  the  kasek'e  in  the  bank, 
113,000;  that  $11,110  was  paid  to  tfenslk,  the  building  contractor, 
and  the  balance,  -..1,890,  was  paid  to  the  sub-contractors* 

The  first  objection  of  the  defendants  to  be  eonsidered 
is  that  the  verdict  of  the  jury  is  manifestly  against  the  weight  of 
the  evidence.  The  evidence  offered  by  the  plaintiff  and  the  defend- 
ants w<ts  heard  by  the  jury,  and  while  there  is  a  conflict  in  the 
evidence,  the  record  disoloses  evidence  whioh  tends  to  support  the 
plaintiff's  declaration,  and  unlesa  we  c?n  say  froa  the  whole  record 
that  the  verdict  and  judgment  are  against  the  manifest  weight  of  the 
evidence,  this  court  will  not  disturb  the  judgment  enterdd  upon  the 
verdict  of  the  jury. 

The  jury  had  the  opportunity  of  observing  the  witnesses' 
appearance  end  candor  while  testifying,  the  truth  of  their  several 
statements,  nnd  their  interest,  if  any,  in  the  outooas  of  the  liti- 
gation, all  of  whioh  are  faotors  in  determining  the  lssuee  betweai 
the  >->rties,  and  froa  the  record  we  ■-■re  not  inclined  to  sustain  the 
defend«nte  upon  this  point* 

The  defendants  ooaplaln  th-t  the  court  erred  in  refusing 
to  give  instructions  Sos*  3  and  5*  The  plaintiff  in  instruction  No.3 
was  required  by  law  to  establish  his  onus*  by  a  preponderance  of  the 
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evidence  before  ht  oould  recover*   Instruction  so*  "4-  it  to  the  sans 
eff cot  "that  as  a  matter  of  law  the  burden  of  proof  is  upon  the  plain- 
tiff *  and  it  is  for  hin  to  prove  his  ease  by  a  preponderate  of  the 
evidence".  The  oase  submitted  to  the  jury  did  not  consist  solely 
of  issues  upon  the  declaration,  but  altt  included  affirmative  iseuss 
raised  by  the  defendants*  As  to  those  issuss,  the  burden  of  proof 
was  upon  the  defendants,   -iohelieu  Hotel  Cot  v*  Xnt-  motional 
litJMst  ^fWMWftt  nwfcl  i40  111*  348. 

The  instructions  refused  by  the  court  imposed  a  burden 
upon  the  iaintiff  not  sanctioned  by  law  in  requiring  the  plaintiff 
not  only  to  establish  by  a  preponderance  of  evidence  the  averments  of 
the  plaintiff's  declaration*  but  also  to  establish  his  o«ae  by  evi- 
dence offered  by  both  the  plaintiff  and  the  defendants  upon  the  issues 
of  the  case,  the  defendants  concede  th  t  instruction  so*  4  was 
properly  refused  by  the  court  for  the  reason  that  the  instruction 
required  the  plaintiff  to  establish  his  ease  not  only  by  his  own  evi- 
dence* but  also  by  th«t  of  the  defendants*  The  spnlie  tion  of  the 
rule  of  law  contained  in  the  refused  instructions  to  the  issues 
before  the  Jury  was  such  as  likely  to  mislead  then*  and  the  oourt  was 
fully  Justified  in  refusing  to  give  these  instructions  to  the  jury* 

The  defendants  also  contend  th  t  the  oourt  erred  la 
refusing  to  perait  the  defendants  to  introduce  evidence  to  the  effect 
that  the  contract  introduced  by  the  plaintiff  was  not  complete. 
This  contract  in  evidence  warn  signed  by  both  parties,  together  with 
the  specific  aeons,  tut  the  claim  is  that  the  plans  were  not  accepted 
and  do  not  constitute  part  of  the  eigned  contract*   The  trial  oourt 
permitted  the  defendants  to  offsr  evidence  that  the  plans  were  not 
signed  by  the  defendants  for  the  reason  th  at  they  were  not  la 
accordance  with  the  plans  aad  specifications  drawn  by  en  arohiteot. 
This  fact  was  before  the  jury  and  the  court  was  undoubtedly  right  in 
act  permitting  the  defendants  to  lntroduos  svidenoe  to  change,  alter* 
or  vnry  the  terms  of  the  written  oontraot. 


. 

■       .. 

M*tf$t;l  ^ritfn  to 

(XJH  t6a 

l 

B«v  &SSXB&  Mtti    •«    «&>s  ••    BlBlBtf 

JS»W    •«  i     ■      I 

a  oJb  bar 
ion   «i*m  »a«i 

I  •*•*  * 

is  x<2  nr^vt   fli  I  :  !*»•<?»   i 

at  ttt?  t^jobt'M  b**  ttuo*  od*  er. 


S 

It  is  insisted  th  t  the  provisions  in  the  oontraot 
for  *  rbitr-tion  in  ones  of  differences  between  the  parties  must  be 
submitted  to  -in  arbitrator  whose  deoision  upon  any  questions  between 
the  parties  should  be  final*  The  defendants  oall  attention  to  the 
faot  that  the  declaration  is  silent  as  to  any  averment  that  an  offer 
to  arbitrate  was  aade,  or  that  the  sans  was  refused  or  waived  by 
the  defendants,  and  beoause  of  failure  to  arbitrate,  the  plaintiff 
oannot  maintain  his  motion.   The  rule  is  th  t  where  the  it ens  sued 
upon  ars  for  sxtr?  work  and  ma. terials  furnished  of  a  different 
character  fron  those  speoified  in  the  contract,  the  provision  in 
th*  contract  for  arbitration  does  not  apfly>  Chicago  and  Kaetern, 
Illinois  railroad  So«  v.  tfownn,  187  111.  316,   *"roa  the  evldenoe  it 
is  apparent  that  th*  work  and  materials  furnished  by  the  plaintiff 
at  ths  request  of  the  defendants,  nrnno  part  of  the  original  contract. 
Therefore,  the  forties  were  not  required  to  submit  this  controversy 
to  arbitration.   Siting  Chicago  *nd  Eastern  Illinois  l>.     *.  3o.  v. 
Moron*  supra. 

One  of  the  provisions  in  the  contract  is  as  follows: 

"And  for  the  true  and  faithful  performance  of  all  and  every 
of  the  covenants  and  agreements  aoove  Mentioned  the  parties 
to  these  presents  bind  themselves  each  to  the  other  in  the 
penal  sun  of  $1,000,  as  fixed  and  liquidated  damages  to  be 
paid  by  the  failing  p*rty,M 

The  defendants'  contention  is  thrit  enaik,  the  eontraotor, 

did  not  show  any  good  reason  for  the  delay ,  or  a  salver  by  the  defend* 

ants  of  the  provision  in  the  contract  for  the  completion  of  the 

contract  within  the  time  specified,  There  is  evidence  in  the  record 

that  Mensik  wis  delayed  by  the  change  of  the  wooden  floor  to  a 

aosalo  floor;  that  extra  brackets  were  ordered;  also  mill  work  for 

ths  ssoond  floor  sun-parlor,  and  a  coal  bin  and  partition  were  ordered 

and  built,  all  of  which  took  olaoe  fron  the  1st  to  the  15th  of 

April  of  that  year. 
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The  defendant s  insist,  however,  th  t  the  oase  of 
m-Ml-Bus  1J»M  v.  rfffferson.ahof  fttprcs.  357  111.  App,  150.  is  author- 
ity for  the  right  of  the  defendants  to  reoover  Sl,00fl  *e  licuidated 
damages,  the  amount  provided  for  in  the  contract.   It  would  be  un- 
reasonable to  enforoe  the  oroviaions  of  this  contract  where  the  de- 
fendants requested  work  to  be  done  whioh  required  further  time  after 
April  1,  1933,  the  date  fixed  in  the  coutr.ot  for  completion. 

This  oourt,  however,  held  in  that  ease  th  t  -hether  or 
not  a  provision  in  an  agreement  for  an  amount  payable  on  default  is 
one  for  liquidated  damages  or  a  penalty,  and  it  is  doubtful  what  the 
intentions  of  the  i artiee  are,  gathered  from  the  instrument,  the 
courts  will  construe  such  provision  to  be  t  penalty  whioh  would 
warrant  a  recovery  by  the  Injured  party  for  compensatory  damages. 

The  reasonable  construction  of  this  provision  in  the 
oontraot  is  that  of  a  penalty  rather  than  a  forfeiture  of  U000f  ae 
liquidated  damages* 

There  is  no  evidenoe  in  the  record  of  actual  damages 
smmt  ined  by  the  defendants  herein  by  reason  of  the  delay,  and  there- 
fere  there  is  no  merit  to  the  defendants'  contention  upon  this  oint. 

Instructions  Nos.  6  and  7  relate  to  defendants  damages 
and  were  properly  refused  by  the  oourt  in  th  t  the  instructions  <re 
but  oonoluslons  and  do  not  correctly  instruct  the  jury  that  the 
defendants  in  the  instructions  iMMPt  the  affirmative  to  establish  theii 
speolal  plens  by  a  preponderance  of  the  evidenoe* 

The  defendant e  complain  th  t   undsr  the  rules  of  the 
Superior  Oourt  of  "ook  County  the  trial  court  did  not  afford  them  an 

opportunity  to  be  heard  and  to  at  te  their  several  objections  to  the 
instructions  offered  by  the  .«arties,  given  and  refused.   The  reoord 
does  not  disoloee  th  t  the  defendants  esksd  for  and  were  denied  a 
he-ring,   v.e  therefore  assume  th»t  the  tri-1  court  followed  the  rules 
of  the  Superior  Court, 

*e  have  considered  the  objections  made  th\t  we  regard 
material,  -nd  finding  no  error  in  the  reoord,  the  judgment  le 
affirmed,  Arrieurn. 

FRIIJID  AMD  wILSOi.  JJ.  00100ft.  "^  ' 
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PIOPLJE  Of  THI  3TA  VK&Mt 

Defendant  in  Error, 
▼• 

JOH1   FRI2MAI, 


Plaintiff  in  *rror.  265    I. A.    6  0  7 


Opinion  filed  March  16,  1938 
MR.    PRESIDING  JUST10I  MXBSL   OSLUSRSO  Tut   OrisIOW   OF    I  HI  COURT. 

Plaintiff  in  error,   John  ireeaan,  hereinafter  o^lled 
the  de/endnnt,  woi  found  guilty  of  oonteapt  in  the   Crialnal   -ourt 
of  Ooojt    -  junty  on  Maroh  Id,   1931,   *nd  tentenood  to  60  d'.ys   iapriaon- 
sent   in  the  house  of  Correction.      Froa  this   judgment  of  the  oourt, 
the  defendant  sued  out  a  Mil  of  error  and  the  o&use  is  now  ,  ending 
in  this  court. 

The  polnte  urged  for  reversal   by  the  defendants  are: 

finding  of  the  Oourt  ie  fat*lly  insufficient 
to  support  »   judgment  of  guilty. 

The  trial  Judge  mie apprehended  the  nature  of  the 
aliened  criminal  not* 

The  attachment  for  oonteapt  in  this  onse  afforded 
no  legal  basis  for  the  fi.-idlng  of  fact  -md  judgment  of 
the  court. 

The  suffioisnoey  of  the  faote  appearing  in  the  order 

before  this  oourt  ie  queetioned  by  the  defendant.     The  facts  in 

the  order  *re,  substantially,   th  t  a  o«oe  was  being  tried  in  the 

Criminal  Oourt  of  Cook  bounty,   entitled  The  feople  w.   Irene  Breedlowe, 

for  robbery  growing  out  of  the  robbery  by  Irene  Breedlowe  froa  one 

San  Lewlne,   on  March  3,  1931;   th   t  counsel   for  the  defendant  Irene 

Breedlowe  demanded  a  trial  by   Jury;  that  the  defendant  adwised  ths 

oourt  that  shs  did  not  desire  a   jury  trial,   but  deaired  to  bo 

tried  by  the  honorable  Harry  a*    *lsher,   the   judge  presiding.     The 

oourt  upon  questioning  oouussl  appearing  for   Irene   dreedlowe  was 

sdwissd  that  he  had  been  retained  uy   the  defendant,  whereupon  th 
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defendant  adwised  the  oourl  that  she  had  not  retained  couaael  and 
wanted  an  immediate  trial;   that  the  oourt  observed  one  John  Freeaan 
loitering  around  the  oourt  room,   and  upon  being  adwised  by  the  s*ld 
eounael  th  t  he  era  retained  to  defend  said  Irene  ftreedlowe  by 
John  freeman,     the  oourt  oaused  John  freeaan  to  atep  to  the  b»r,  and 
he  arae  sworn  and  questioned  as  to  hia  interest  in  this  orialnal  ease. 
Jean  Freeaan,  after  being  sworn,   testified  th-t  he  was  requested 
by  Lson  lope  to  engage  oounesl  for  the  defendant  Irene  Breedlowe, 
-»nd  paid  hia  freeaaa  130*00  whieh  he  in  turn  was  to  pay   to  counsel 
to  represent  her* 

Leon  Pope*  called  as  a  witness*   testified  th   t  he  did 
not  at  any  tlae  t~lk  to  John  Freeaan  with  referenoe  to  obtaining 
counsel   for  Irene    >reedlove;   th->t  he  did  not  at  aay  tine  engage 
counsel  for  Irene  Breedlowe,  and  did  not  pay  John  Freeaan  230,00, 
or  any  other  sua* 

The  oourt  again  oiused  John  freeaan  to  be  sworn,  and  in 
open  oourt  John  rw»an  testified  that  he  had  *led  when  he  testified 
in  oourt  that  he  had  been  paid  $30,00  by  Leon  Pope  with  whloh  to 
retain  an  attorney  for  irene  areedlore. 

It  further  appears  froa  the  order  that  John  .»reeman 
wilfully  and  corruptly  lied  and  ooaaltted  perjury  in  the   presence  of 
the  oourt,   ^nd  th  t  he  stands  in  oonteapt  of  oourt  for  swearing 
falsely  in  the  presence  of  the  court,  auoh  false  swearing  being 
adaltted  by  hia  in  the  presence  of  the  oourt  when  he  eaid  that  he 
lied  to  the  material  things  concerning  whloh   he  had  testified. 

It  also  appe^re  froa  the  order   th-t  the  oourt  sentenced 
John  rreeaan  to  the  house  of  Correction  for  a  term  of  60  daye  for 
ooateapt  of  oourt,  unices  sooner  discharged  by  law. 

The  record  before  us  contains  only  the  order  of  the  court 
oo Mi t ting  the  defendant  to  the  Heuee  of  Correction  for  the  tera  fixec 
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and  the  point  aide  by  the  defendant  is  th  t  the  oourt  erroneously 
ooaaitted  bin  for  the  re  son*  stated  in  the  order  of  oeaaltaent. 

It  ie  a  rule  of  lav  th-t  in  «  proceeding  to  co-unit  and 
punish  for  contempt  for  false  swearing  in  the  preeenoe  of  the  oourt, 
the  oourt  must  bare  knowledge  of  its  falsity*  vhioh  is  indispensable 
in  order  th-it  the  oourt  any  exercise  its  authority  to  v.unish  for 
such  contempt,  -nd  this  oust  appeir  froa  the  witness's  own  -dnisalon 
th»t  his  evldenoe  is  false,  or  by  unquestioned  or  incontrovertible 
evidence*   Otherwise,  the  oourt  would  act  merely  upon  its  belief  or 
conclusion  derived  fron  evidence  he»rd,  and  not  upon  the  facts  of 
which  it  had  Judicial  cognisance.  People  v,   tone.  161  111.  App.4?5j 
?22£ic  ▼•  iiLUJU  1W  W4  App.  139. 

Fron  the  record  in  this  onse  it  appears  thnt  the  trial 
court  knew  froa  the  defendant's  own  admissions  made  in  open  oourt 
that  his  testimony  w-a  false,  and  the  defendant  knew  »t  the  time  he 
testified  th- 1  it  was  false,  and  did  so  vith  intent  to  Interfere  with 
the  trial  then  ending  between  the  People  of  the  <it-te  of  Illinois 
»nd  Irene  3reedlove.  in  the  Griaina  ^ourt.  reop^e  v.  Hi  lie,  aupr*. 

This  defendant,  a  stronger  to  the  proceeding,  retained 
a  lawyer  to  «ppe  =r  in  the  Oriainal  Court  when  the  trial  of  Irene 
tireediove  was  about  to  prooeed.  The  appearance  of  this  attorney, 
when  the  oase  w*s  oalled,  was  without  the  consent  of  Irene  rireedlove, 
and  she  voiced  her  objection  to  such  appearance.   All  of  thie  appears 
in  ths  Court's  finding  und  order  entered  in  this  o?uae» 

hen  freeaan's  activity  was  called  to  the  attention  of 
the  oourt,  he  attempted  to  justify  his  procedure  by  testifying  that 
one  Pope  asked  hla  to  rat  in  counsel  to  appear  for  Irene  breedlove 
in  the  Jriainal  Oourt,  ».nd  when  confronted  by  the  witness  >ope,  who 
testified  and  denied  the  st  tenant  ar.de  by  freeann,  he  adaltted  that 
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his  tastiaony  was  false  and  th*t  he  hud  lied  to  the  court*  This 
▼•it  an  unwarranted  interference  with  the  procedure  of  the  court  and 
w«a  a  dlraot  oonteapt  in  the  presence  of  the  court;  nnd  the  court 
oould  proosed  to  pass  judgment,  nhioh  it  did,  tnd  punish  the  defend*  nt. 

Counsel  calls  our  t  tension  to  the  objection  m->de  by 
the  defendant  thjt  the  oourt  erred  in  its  attachment  order  for 
oenteapt  commanding  the  sheriff  to  take  John  Freeaan  to  answer  unto 
the  People  of  the  lw*ti  of  Illinois  for  a  contempt  of  oourt  in  not 
attending  said  oourt  as  a  witness,  and  that  this  attachment  la  a 
contradlotion.  of  the  order  of  oonteapt  entered  by  the  court  in  the 
case  now  before  us* 

In  the  case  of  .-pools  ▼.  (iard.  259  111.  338,  the  court 
hold  that  where  aots  constituting  oonteapt  hawe  been  done  in  the 
presenoe  of  the  oourt-  and  constitute  iireot  contempt  -  an  order  of 
commitment  may  be  lawfully  entered  without  any  preliminary  proceeding* 
So  in  the  case  at  bar  the  not a  of  the  defendant  in  the  presence  of 
the  oourt  were  a  direct  oonteapt  and  punishable  as  such,  and  the 
order  of  ooaaltaent  in  this  esse  w?e  lawfully  entered,  »nd  the 
attachment  for  John  Freeaan  for  failure  to  appear  as  a  witneas  does 
not  Halt  or  contradict  the  order;  it  was  issued  solely  to  bring 
treeaan  before  the  court*  Therefore,  the  court  w«s  fully  justified 
in  proceeding  in  a  summary  manner,  ?.s  it  did  when  it  entered  the 
commitment  order*   Objections  were  not  offered  by  the  defendant  to 
the  oourt  procedure,  ^^  objection  was  nade  by  hla  for  the  first  tlae 
In  this  court  to  the  suffloienoy  of  the  ordsr. 

The  point  is  Also  mnde   th  t  the  alleged  statements  of 
John  treeaan  were  not  ande  rfter  he  aaa  sworn  in  ths  ease  entitled 
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People  of  the  St  no  of  Illinois  ▼.  J  rone  drsedjlowot   As  to  tht  juris- 
diction of  the  court  in  the  eonteapt  proceeding,  this  contention  is 
immaterial.  This  proceeding  is  one  against  John  frreesan  for  direct 
eonteapt  of  court,  who  by  his  oonduot  intended  to  embarrass  ■  obat- 
ruot  the  oourt  in  the  adalniatntion  of  Justice.   »'eoplc  ▼•  Jard.  supra,. 

It  is  contended  by  the  defendant  th-t  in  the  use  of 
the  word  "perjury"  in  the  order  the  oourt  overlooked  the  fact  that 
a  trial  for  perjury  aust  be  upon  an  iudiotaent,  and  therefore  the 
oourt  erroneously  found  the  defendant  guilty  of  a  eonteapt  of  oourt 
and  punishable  for  false  swearing*   A  somewhat  siallar  question  was 
passed  upon  by  the  Appellate  Sourt  in   0*1011  jr.  Ths  .-eosle.  113  111. 
App.  135,  where  the  oourt  said: 

" .  f  the  aot  oeaplainsd  of  is  I  contempt  of  oourt, 
the  faot  that  it  aay  be  declared  to  e  a  oriae  by  statute 
does  not  aake  it  any  less  I  eonteapt  of  oourt,  nor  does  it 
change  the  oharsoter  or  nature  of  the  offense,  or  deprive 
the  oourt  of  its  inherent  right  to  proteot  itself  by 
iaposing  proper  punishment  therefor." 

the  order  of  oomaltaent  is  sufficient  in  law,  and  the 

oourr.  wns  fully  justified  in  the  punishaent  inflioted  upon  the 

defendant  for  the  tera  fixed  in  the  order.   It  is  therefore  sffiraed. 

ORDER  APFIRMRD. 

CIO  AID  WILSON,  JJ,  OOSCUH. 
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A.  G«  Q0CKRX, 

Appellee, 

t.  v/'MuireiPAi.  om 

•ESJSS. '"s- 1"°-  *  ^ 6  5  l.A.  'e  0#7 


Corporation, 

Appellant. 


Of  CHICAGO, 


Opinion  filed  March  16,  1932 

MX*  PtMIDIaG  JU3TICK  HSBKL  0KLIVFR£O  THIS  Oi'IMIO*  OP  THE  COURT. 

This  is  an  appeal  by  the  defendant  froa  a  Judtaent 
for  1278*84,  entered  in  the  Municipal  ;ourt  of  Chicago,  after  a  trial 
before  the  court,  in  favor  of  the  plaintiff,  for  daaages  to  hie 
automobile  arising  out  of  an  accident  which  occurred  on  July  18,  1929, 
at  the  intersection  of  Ulveraey  and  Oakley  ; venue a,  in  Jhioag©, 

The  question  in  this  oase  is  largely  one  of  faot,  and 

whether  the  evidence  is  sufficient  to  sustain  the  judgment  entered 

by  the  court.   In  this  connection  the  defendant  contends  th-t  the 

plaintiff  has  the  burden  of  proof  to  establish  that  the  accident  was 

proximately  caused  by  the  negligence  of  the  defendant,  and  also  that 

the  plaintiff  was  not  fiUilty  of  negligence  contributing  to  the 

aooident. 

In  order  to  determine  whether  the  plaintiff  has 

established  his  oase,  as  required  by  this  elementary  rule  of  law,  it 

will  be  necessary  to  examine  the  reoord  and  deolde  from  the  evidence 

offered  by  the  lsintiff  whether  he  has  complied  with  this  rule. 

The  facta  in  this  oase  are,  substantially,  that  the 
plaintiff  and  the  defendant's  Ariver  were  driving  their  respective 
motor  oars  east  on  Oiversey  avenue  on  the  south  driveway ,  and  that 
the  aooident  occurred  at  Oakley  and  Diver sey  Avenues;  that  Oakley 
Avenue  extends  only  to  Jiversey  Avenue  from  the  north. 

The  plaintiff  testified  that  on  July  18,  1929,  he 
was  driving  his  3tudebaker  car,  whioh  w«s  oniy  two  months  old. 
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th.it  the  accident  occur r«d  one  block  east  of  ^eatera  'ramie  at  an 
unknown  intersecting  street',  th  t  ha  w«e  traveling  in  tha  canter  of 
tha  street  nd  g->.»  the  defendant's  truck  half  &  blook  eaet  of  western 
Avenue,  whan  tha  defendants  truck  was  south  of  hla  e*r;  that  tha 
driver  of  this  truck  turned  south,  which  testimony  the  plaintiff 
corrected  by  testifying  th  t  the  dr*ver  turned  to  the  north  and  did 
not  give  a  signal  of  auoh  intention;  that  at  the  tine*  the  plaintiff 
could  not  stop  hla  oar,  and  the  truck  and  the  plaintiff's  oar 
collided.  The  plaintiff  teatifiad  as  to  the  condition  of  hla  oar; 
that  It  was  daaaged  and  that  he  paid  a  repair  bill  of  t278«84. 

John  ft,  fatkins,  a  witness  called  by  the  plaintiff, 
testified  that  he  saw  the  defendant's  truck  ten  feet  iron  the  corner 
of  Oakley  and  Oiversey  Avenues;  that  when  It  got  to  the  corner  it 
made  a  swift  left  turn,  and  that  at  the  same  tine  he  saw  the  stude- 
baker  ooaing;  that  the  truck  was  to  the  right;  that  he  saw  no  signal 
given  by  the  driver  of  the  trunkl.  that  he  saw  the  truck  turning  and 
then  the  oraah  followed;  th <t  he  expected  an  accident  beoause  he 
■aw  the  cere  close  together, 

John  laaaoe,  an  employee  of  the  defendant,  testified 
that  he  was  driving  defendant's  truck  at  15  or  18  alios  an  hour; 
that  the  traffic  was  heavy  and  that  he  stopped  at  Oakley  Avenue  to 
go  north;  that  a  south  bound  oar  was  oofcang  toward  hla  on  Oakley 
/venue  near  the  east  ourb,  and  on  the  left  elde  of  the  street  because 
a  furniture  truck  was  standing  on  the  west  elde  of  Oakley  Avenue 
10  or  15  feet  froa  the  corner  -?hare  luaber  waa  being  loaded;  th<»t  he 
stopped  in  the  center  of  the  intersection,  facing  slightly  northwest, 
waiting  for  the  south  bound  oar  for  a  period  of  25  to  30  seconds 
whsn  a  oar  struck  his  truck  in  the  rear;  that  he  si nailed  with  his 
hand  about  30  feet  froa  Oakley  Avenue  oefore  turning  to  the  left* 

Arthur  J.  Miller,  called  by  the  defendant,  testified 
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that  ht  waa  driving  a  ear  south  on  Oakley  Avenue  near  the  east  ourb; 
th*t  ho  wae  about  160  feet  north  on  Averaey  Avenue  when  he  aaw  the 
defendant* a  truok  etor  In  the  oonter  of  the  interseotlon  headed  a 
little  to  the  north;  th-t  when  he  reached  the  corner  he  stopped  beoauss 
of  traffic,  and  that  when  he  and  the  defendant's  truok  were  waiting 
for  eadh  other  and  for  the  trnffio,  the  pialntiff'e  oar  a truok  the 
defendant's  oar  in  the  rear;  th it  ho  did  not  sse  the  defendant's 
ohauffour  giro  a  signal* 

While  there  is  contention  th  t  the  evidence  ie  insuffic- 
ient to  support  the  plaintiff's  claim  for  damages,  it  is  conclusive 
that  the  plaintiff's  oar  was  damaged  in  this  aocldsnt  and  there  is  no 
evidence  t*v  t  contradicts  the  plaintiff's  as  to  this  fact*  The  reason- 
ablenesa  of  the  oh  oges  in  the  repair  bill  is  not  contradicted  by  any 
evidence  offered  by  the  defendant*  and  we  therefore  oonoludo  th-.t  it 
was  not  error  to  admit  the  receipted  bill  of  the  Studebnker  Sales 
CJompany  for  ths  repairs  Bade  upon  plaintiff's  automobile. 

The  question  before  this  court  is  one  of  fact.  The 
trial  court  was  in  a  position  to  observe  t;ie  demeanor  of  the  witnesses* 
and  in  a  better  position  to  pass  upon  their  credibility  and  to  pass 
judgment  on  the  *eight  of  the  evidence.  This  court  in  a  eass  of  this 
character  will  not  reverse  ths  judgment  unless  we  find  from  the  record 
tnst  the  judgment  la  against  the  manifest  weight  of  the  evidenoe.  This 
wo  are  unable  to  do  in  the  instant  o<*ae.  We,  therefore*  conclude  that 
tho  trial  court  did  not  err  in  determining  that  the  plaintiff  exercised 
due  oare*  and  th-vt  ths  defendant's  driver  negligently  turned  north 
so  closely  in  front  of  plaintiff's  oar  at  Oakley  and  ^iveraey  avenues 
as  to  eauss  ths  damage  to  plaintiff's  automobile.   The  judgment  is 
therefore  affirmed* 

JUDOttMT  AfFIRi»I0. 
FRU1D  Alii)  MILS  OK*  J  J.  SOtiCUR* 
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CHICAGO   TITLE  A  TRUST  COMPACT, 
as  trustee, 

Appeli.ee, 


MILLIE   STICKLE*,    et   el., 

(Defendants) 

BROADWAY    BRIAR   BUiLDIwO   CORPORA- 
TIOM, 

Appellant. 


■RLOCUTORT  Q%at^jT 
8UPKRI0R  COURT  OF    / 
COOf  COUIt/. 

265I.A.  607" 


Opinion  filed  Marob  16,   1932 
MR.    PRESlJlJiQ  JUSTICE  HE9S2.  DELIVERED  THE  (TUMI  OF  THE  COITRT. 

Thle  ie  en  appeal  by  the  Broadway  Briar  Building 
Corporation,  owner  of  the  premises  involved,   from  an  order  entered 
en  October  30,   1931,   appointing  a  reoslvsr   pendente  lite   for  the 
property.     The  complainant,  the  Chioago  Title  A  Trust  Company,   filed 
its  bill  on  October  17,  1931  for  a  foreclosure  of  the  truet  deed 
therein  described,    part  of  the  relief  prayed  for  being  for  the 
appointment  of  a  receiver. 

The  bill   recites  the  exeoution  on  depteaber  15,  1938, 
by   .mills  ntloklsr  and  jnoob  H.    .tickler,   her  husband,   of  404  bonds, 
aggregating  #170,000,   #4,000  payable  in  4  years,   5  ye?rs,  6  ysars 
and  7  years  respectively,   g&,000  in  8  ye*rs,   and  9  ye»rs  sad 
U  36,000  in  10  ye»rs,   with  interest  at  6jb  payable  semi-annually, 
and  the  exeoution  and  recording  of  the  trust  dsed,  oonveylng  the 
real  eetate  therein  described  to  the  complainant  as  trustee,   to 
sscure  the  pay sent  of  these  bonds* 

Ths  bill  alleged  th:t  a  default   in  the  payment  of 
interest  amounted  to  $3,00,  whloh  fell  due  on  ttproh  IS,  1930,  sad 
interest  due  on  ?ept caber  15,   1930,   in  the  amount  of    -w84,00;   aad 
of  the  interest  due   on  U-«rch  15,   1931,   of     143.   and  ths   interest  due 
on  -  art ember  15,  1931,   of  34800;   and  aleo  default   in  ths  payment  of 
the  principal  amounting  to  ,   and  of    "7500.   bonds  due  on 
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September  15 »  1931,  by  reason  of  whloh,  the  legel  holder  of  one  of 
old  bonds  has  served  notice  upon  the  complainant,  as  euoh  trustee, 
•f  hie  eleotlon  to  deol-re  nil  of  the  bonds  duo  sad  payable,  »nd  has 
request  d  the  complainant  to  institute  proceedings  to  foreoloes  the 
lien  of  said  trust  deed. 

The  provisions  of  the  truat  deed  as  to  the  rights  of 
the  owners  and  holders  of  said  bonds  upon  default  in  the  payment  of 
principal  or  interest,  and  to  havln.;  a  receiver  appointed,  are  fully 
est  forth  in  the  bill  of  oomplalnt. 

The  bill  also  alleges  upon  information  and  belief  th-t 
the  property  is  inadequate  snd  insuffioient  security  for  the  pro* 
tootion  of  the  holders  of  the  bonds,  and  th-t  the  present  fair,  market 
value  of  the  premises  is  approximately  $160, 000.00. 

It  is  oharged  in  the  bill  of  ooaplalnt  thnt  the  defend- 
ant Broadw«y  Briar  Building  Oorpor  tion  holds  title  to  the  premises) 
that  Millie  Stiokler  >jtnd  Jaoob  H.   tiokler,  her  husband,  Broadway 
Briar  Building  Oorpor  tion,  benjamin  Is  «lttilm?n  and  k,    Freeman, 
so  Trustee,  under  a  junior  trust  deed,  m  made  defendants  to  this 
bill  of  oomplalnt. 

The  bill  was  verified  by  A.  Cdmund  Peterson,  who  says 
that  ho  is  the  duly  authorised  agent  of  the  complainant,  and  that 
the  allegations  of  the  bill  are  true  to  his  knowledge  and  belief, 
exoept  as  to  suoh  matters  ss  arc  alleged  upon  information  and  belief, 
and  tb»t  as  to  thoee  matters,  he  is  oredlbly  informed  and  believes 
the  same  to  be  true. 

Summons  was  made  returnable  to  the  November  term,  and 
was  returned  by  the  sheriff  not  served  on  any  of  the  defendants. 
An  order  was  entered  on  October  iO,  1931,  appointing  a  reoelver  as 
prayed  for  in  the  bill  of  oomplalnt,  and  on  aovember  4,  1931,  the 
eourt  approved  the  receiver's  bond  and  the  complainants  bonds. 
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The  flriar  Uuilding  Oorpor  tlon,  a  defendant  and  owner  of 
the  promisee  subjeot  to  the  trust  deed  being  foreclosed,  oontende 
that  •  reoeiver  should  not  hare  been  appointed  ejt.  -parte  without 
notioe  to  the  defendant  to  be  af footed  thereby,  before  it  had  the 
opportunity  to  be  heard  in  relation  to  its  righto* 

The  reoeirer  was  appointed  in  the  eaoe  at  bar  without 
aotual  notioe  to  the  owner  of  th*  premises,  or  to  any  of  the  defend- 
ants named  in  the  bill  of  complaint.   It  appears  from  the  reoord  that 
a  notioe  was  prepared  and  dl  rooted  to  the  3riar  Building  Corporation 
(U.  A.  Brlnker,  >  resident),  that  the  complainant  would  appear  before 
the  court  on  Ootober  30,  1931,  and  ask  that  a  receive*  be  appointed 
for  the  ;  remises;  that  the  notioe  was  not  served,  and  the  reason  for 
failure  to  serve  It  is  stated  in  the  affidavit  of  Joseph  inidzinski, 
which  is  in  effect  that  on  Ootober  29,  1931,  affiant  attempted  to 
serve  the  notioe  upon  n*  A.  irinker  as  president  of  this  defendant, 
st  No*  11  w0uth  La  Salle  Street,  Chioigo,  at  the  last  known  address 
of  the  defendant,  but  th  t  affiant  was  unable  to  find  M.A.  drinker 
at  said  address;  th  t  he  made  due  and  diligent  inquiry  as  to  the 
present  address  of  drinker  and  was  unable  to  find  hie  address.   Af- 
fiant is  silent  as  to  any  effort  made  by  the  oonplainant  to  serve  any 
of  the  other  officers  or  agents  of  this  defendant. 

it  appears  from  the  adjudicated  cases  that  it  is  a 
well  settled  praotioe  to  require  notice  by  the  moving  party  to  be 
given  to  the  adverse  party  of  an  application  for  the  •ppointment  of 
a  receiver  over  his  property,  exoept  in  oasee  of  gravest  emergency, 
such  as  the  absconding  of  the  defendant  and  irreparable  injury  to 
the  property;  and  th  :t  the  rule  of  praotioe  requiring  notioe  le  an 
inflexible  rule  which  the  courts  are  not  at  liberty  to  Ignore, 
exoept  as  aoove  stated,  English  v.  The  People.  90  111.  App.  54; 
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flmaeolid.ted  atanlsr  Klnlng  A  Milium  Qo.   t.    Loebor.  96  111.   App.   128; 

owr  a  sf  sis  jo.  t.    huaftn  A  lunm  co«»  *?-  Ms  App.  sis. 

Courts  in  the  appointment  of  a  receiver  without  notioe  should   rooeed 

with  great  caution  as  in  doing  so  they  exereiss  an  extraordinary 

power,  which  nay  provs  drastic  in  effect.   English  v.  Ths  Beop^f. 

supra,  this  oourt  quoted  from  High  on  receivers, Sec.  113.  as  follows! 

"To  w-irrant  a  oourt  in  entertaining  an  aoplloatioa  for 
a  reoeiver  without  notioe,  it  mist  he  dearly  shown 
that  the  delay  which  would  result  from  giving  notice 
would  defeat  the  rights  of  plaintiff,  or  would  result 
is  great  injury  to  hla.  And  when  the  relief  is  sought 
upon  an  e_x  payts  application,  upon  toe  ground  of  extreme 
neoessity,  the  particular  facts  and  circumstances  render- 
ing such  summary  proceeding  necessary  should  be  set  forth 
in  the  application,  -nd  |  mere  statement  of  opinion  as  to 
such  necessity,  even  though  made  under  oath,  will  not 
justify  a  departure  from  the  established  rule  requiring 
notice  of  the  r*f  pixo  tion." 

The  bill  of  complaint  does  not  charge  facta  as  a  partlo- 
ular  ground  for  the  necessity  of  a  summary  proceeding  to  appoint  a 
reoeiver  in  this  oass  without  notice.   To  appoint  a  reoeiver  to 
deprive  the  defendant  of  the  possession  of  its  property  <m*i  the  right 
to  collect  the  rents  the  defendant  should  have  been  served  with 
notice  before  suoh  order  was  entered. 

The  order  w%.s  erroneously  entered  by  the  Chancellor,  and 
for  the  reasons  given  in  this  opinion,  it  will  not  be  neooss-ry  to 
consider  the  other  questions  raised  in  the  record.   The  order  is 
therefore  reversed. 

OftDCR  SKY 

FRIKHO  AMD  ULSON,   J  J.    OOKOtfR. 
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R.  M.  LadiLLE, 

Appellant, 
▼• 
QIOTUI  I.  IKIMEOY,  ct  al, 

*-**•«,      j        26  5  I.A.  607H 

Opinio*  filed  liaroh  16,  1932 
MR.  JU8TI0I  FRIKUD  0£i,IVtHW)  T  t*  OPIsIOw  OF  THI  COURT, 
Plaintiff  brought  an  notion  in  replevin  in  tho 
Municipal  Court  of  v'hloago  for  furniture,  roods,  ohattele  and  equip* 
aent  used  in  tho  operation  of  the  aelland  Apartment  Hotel.  The 
bailiff  «ade  r  turn  of  the  writ  ehowing  that  ell  of  the  property 
Mentioned  had  been  levied  upon  and  turned  over  to  plaintiff,  except 
linene  end  blankets,   i'laintiff  thereupon  filed  a  statement  of  claim 
in  trover  covering  the  linene  and  blankete,  to  which  defendant  filed 
en  affidavit  of  aerite  denying  conversion.  Trial  was  had  by  the 
court  without  a  jury*  Defendant  did  not  dispute  the  right  of  plain- 
tiff to  poeaeeaion  of  the  artielee  described  in  the  replevin  writ 
exoept  ae  to  57  ioe  boxes,  57  etovee  and  57  ia-a-door  bode*   consider- 
able  testimony  of  a  conflicting  nature  vae  adduoed  upon  trial  under 
the  count  in  trover,  the  trial  court  finding  for  the  defendant  upon 
this  issue.  The  assignment  of  error  baaed  upon  thie  finding  of  the 
court  le  not  argued  in  plaintiff's  brief,  and  hee  apparently  been 
waived  upon  appeal.  Oefendante  do  not  here  question  the  right  of 
plaintiff  to  poeaeeaion  of  the  artlolee  deeorlbed  in  the  writ, 
exoept  the  said  beds,  ioe  boxes  and  etoves,  and,  therefore,  the  eole 
question  preeented  for  review  le  whether  the  oourt  properly  found  that 
the  last  mentioned  chattels  wer-  the  property  of  the  defendant  and 
not  of  the  plaintiff. 

The  faots  ae  to  whioh  there  le  eubetantlally  no 
dlepute,  disclose  th  it  on  Deoember  18,  1928,  QeKorrest  A.  Matteeoa 
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tad  Edward  A*  Msginnis  conveyed  by  warranty  deed  to  Mary  Louise 
Kennedy,  George  K*  Kennedy  and  Lulu  0.  Kennedy,  94  truateee  under 
the  last  will  tad  teetaaeat  of  Burr  A.  Kennedy,  deceased,  the  prealees 
known  aa  the  *ella.nd  Apartment  Hotel  in  Chioago.  The  deed  contains 
no  refereaee  to  appurtenansee  or  fixtures*  but  conveys  only  the  real 
estate  therein  desorlbed.  The  said  deed  was  aade  pursuant  to  a  con- 
tract of  exchange  entered  Into  between  the  parties  Oeoeatoer  1,  1938, 
wherein  Matteaon  and  •agirmis  agreed  to  oonrey  to  the  Kennedys  the 
prealses  In  question,  together  with  i  | urtenancee  thereunto  belonging, 
excepting  certain  furnishings  sa  stipulated  toy  the  following  pro- 
vision of  the  contract: 

"It  Is  Understood  *nd  Agreed  between  the  portion 
hereto  th  t  the  furniture  in  the  aellaad  Apartment  Hotel  la 
owned  by  the  partlee  of  the  ssoond  part  (Mattesoa  and 
Maginals),  and  that  thsy  haws  aa  agreement  with  a  Mr*  Dine, 
tenant  of  the  Hotel,  -hereby  Mr*  Ulna  has  purchased  the 
furniture  froa  0.  A*  Matteaon  A  0o*  at  a  price  of  *15,000*00* 

It  Is  Kurther  Understood  th*t  snld  furniture  is 
not  included  in  this  contract •  " 

It  further  appears  froa  the  evidence  that  Joseph  M* 
Dine  ead  Maude,  his  wife,  by  ohattel  mortgage  dated  October  34,  1938, 
conveyed  to  Matteaon  and  Maglnnie  the  furniture,  goods,  chattels  aad 
squlpaaat  in  aald  ielland  Hotel,  specifically  scheduled  in  a  type- 
written document  consisting  of  8  or  9  pages  attached  to  the  ohattel 
mortgage.   The  57  beds,  ice  boxes  nd  stores  ars  contained  in  this 
typewritten  schedule.  The  foregoing  chattel  mortgage  was  duly 
acknowledged  and  filed  for  record  in  the  offloe  of  Recorder  of  Oeeda 
ia  and  for  Joo*  County ,  Illinois,  on  October  30,  1938,  aad  duly 
recorded* 

Default  having  been  aads  in  the  payaent  of  the  notee 
toy  Ulna  aad  hie  wife,  the  chattel  aortg&gora,  Matteaon  and  M<<glnnlc, 
foreclosed  the  ohattel  aortgage  after  the  real  estats  had  been  con- 
veyed to  the  Kennedys*  aad  told  ths  ohattsls  in  at  ths  s<tls*  Sutose- 
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quently,  on  January  9,  1930,  Matteson  nnd  *aginnis  sold  said  furni- 
ture, goods  and  chattels  to  one  Harry  aelnstein,  who  executed  a 
ohattel  mortgage  covering  the  identical  property  mentioned  in  the 
Dine  ohattel  Mortgage,  and  oauaed  the  'einatein  mortgage  to  be  duly 
acknowledged  and  recorded  in  the  'eeorder's  Offioe  of  Oook  County, 
Illinois,  om  January  14,  1330. 

einatein  likewise  defaulted  in  the  oayment  of  the 
ohattel  mortgage  notes  executed  by  him,  and  on  March  19,  1930, 
Matteson  and  Mnglnnis  gave  notioe  of  sale,  and  thereafter  on  March 
23,  1930,  sold  to  a.  M.  LaSnlle,  plaintiff,  for  the  sua  of  ?6,OO0, 
the  property  mentioned  in  the  ohattel  mortgage. 

from  the  foregoing  facts  in  evidence,  it  appears  that 
when  Matteson  and  M&glnnis  sold  the  real  estate  in  question  to  the 
Kennedys  in  December,  1988,  they  stipulated  in  ths  contract  of  ex- 
change that  the  furniture  in  the  aotel  had  been  sold  to  Dine  for 
$15,000,  and  was,  therefore,  n  t  included  in  the  exchange  with  the 
Kennedys.   Plaintiff  insists  that  this  agreement  put  the  Kennedys 
upon  notice  as  to  the  name  of  the  tenant,  as  well  as  the  name  of  the 
owner  of  the  furniture  in  the  hotel,  by  reaaon  whereof  it  became  the 
Kennedys'  duty  to  asoertain  whether  there  was  any  chattel  mortgage 
upon  the  furniture,  goods  and  Chattels  or  equipment  in  the  'totel, 
and  that  if  they  had  made  any  incuiries,  or  examined  the  public 
records,  they  would  have  ascertained  that  the  Dine  chattel  mortgage, 
which  included  the  5?  beds,  stoves  and  ics  boxes,  was  a  matter  of 
record  and  preceded  in  point  of  time  the  conveyance  of  the  real 
estate  to  the  Kennedys.   In  support  of  his  position,  plaintiff  cites 
the  ease  of  Sword  ▼•  juox.  12'?  111.  487,  wherein  the  court  discusses 
at  length  the  duty  imposed  upon  purchasers  of  real  estats  to  asoer- 
tain by  an  examination  of  the  records  whether  articles  apparently 
attaohed  to  the  soil  as  permanent  fixtures  ?rt  subject  to  liens  an 
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personalty,  and  oonoiudes  thnt  there  it  such  a  duty.   In  the  course 

of  its  opinion,  the  court  si  id: 

"The  later  authorities  have  relaxed  the  rule  of 
law,  and  have  done  eo  in  oonsideT- tion  of  the  nubllo  oonven- 
lenee,  rnd  in  the  intereet  of  trade  and  oorameroe.   And  while 
it  may  be  objected  that  under  thie  ruling  the  examination  of 
title  to  realty  will  necessarily  involvs  the  examination  of 
the  obattel  Mortgage  record,  to  determine  whether  artiolee 
apparently  attached  to  the  soil  ae  permanent  fixtures  are 
subject  to  llene  ae  personalty,  we  can  see  no  harden lp  in 
holding  th.it  as  to  artioles  which  necessarily  retain  their 
individual  characteristics  after  being  annexed  to  the  soil, 
and  whloh  say  or  may  not  be  fixtures,  and  whioh  it  ia  apparent 
nay  bs  removed  without  material  injury  to  the  freehold,  the 
purchaser  or  incumbrancer  of  the  realty  will  be  r  uired  te 
take  notioe  of  what  is  apparent  upon  the  public  reoord.   it 
will  not  be  questioned  that  he  would  oe  required  to  take 
notioe  of  judgment  liens,  although  not  apparent  upon  the 
land  reoord.  So, also  of  tax  lions,  although  ths  saas  ars 
not  apparent  upon  the  land  reoord,  nor  kept  in  the  offioe  of 
the  recorder  of  deeds,  tiere,  the  character  of  the  property 
was  auoh,  th  t  before  it  could  be  put  to  uss  it  must  necess- 
arily be  plaoed  upon  and  so  attached  to  the  land  ae  that  it 
might,  and  would,  if  so  Intended,  become  a  fixture.  The 
parties  had  dons  everything  ia  their  power,  by  a  compliance 
with  the  statutes  of  the  State,  to  preserve  thie  lien.  If 
the  lien  may  not  thus  be  preserved,  no  one  could  buy,  on  time, 
property  whloh  may  become  a  fixture,  and  secure  the  purchase 
money  by  a  chattel  mortgage  thereon,  for  eo  eoon  as  it  is  ut 
Into  use  the  lien  of  the  mortgage  would  be  extinguished,* 

This  court,  in  the  ease  of  Andrews  v.  Chandler.  37  111, 
App.  103,  relying  upon  the  authority  of  Sword  v,  low,  supra,  eubse- 
quently  held  th.»t  several  hundred  opera  ohaire  which  were  screwed 
to  and  at  taohed  to  the  floor  of  a  theater,  >  ere  ohattele  reeerved  by 
mortgage,  and  not  part  of  the  r  alty,  and  that  the  chattel  Mortgage 
was  valid  as  against  subsequent  purchasers  or  mortgagees  of  ths 
real  estate. 

Defendants  ssek  to  distinguish  the  case  of  Sword  v.  Low 
by  pointing  out  that  the  purch-  ssr  of  the  real  estate  there  hsd 
aotual  knowledge  th- 1  the  ohattele  were  covered  by  a  mortgage,  where* 
as  la  the  o^se  at  bar  they  say  th»t  no  aotual  notice  of  adveree  owner- 
ship was  given  to  the  Kennedys*   It  will  bs  observed,  however,  th- 1 
the  contract  of  exchange  heretofore  referred  to  between  Mnttsson  and 
Maglnnis  on  ths  one  hand,  aad  the  Kennedys  on  the  other,  expressly 
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8t'»«d  that  the  furniture  in  the  hotel  w->e  owned  by  Matteeoa  and 
ilaglnnls,  and  th-t  they  hid  an  agreement  with  Ulna,  tenant  of  the 
Hotel,  far  the  purchase  of  the  furniture  froa  then  at  a  stipulated 
prioe  of  315,000,  and  the  agreement  expressly  states  that  "eaid 
furniture  le  not  included  In  this  oontraot."   This  we  believe  was 
sufficient  notice  to  the  Kennedys  that  soae  of  the  cquipa^nt  described 
as  *  furniture"  within  the  hotel  was  expressly  excluded  froa  the  con- 
vey anoe  of  the  real  estate  by  warranty  deed*  hawing  thue  been  put 
upon  notice,  it  wae  inouabent  upon  the  Kennedys  to  aake  inquiries  or 
exaalne  the  public  records,  froa  which  it  could  easily  haws  been 
ascertained  that  the  specific  articles  here  in  controversy  were  the 
subject  of  a  ohattel  aortga  e,  and  falling  to  pursue  the  inoulry,  we 
believe  they  cannot  now  clala  the  ohattel  an  being  part  of  the  realty. 

Defendants  argue  th-,t  the  vendors  of  the  property  had 
full  opportunity  to  protect  their  Interests  by  expressly  reserving 
the  o  at tela  in  question  to  theaselves  on  the  faoe  of  the  deed  to  the 
Kennedys.   H  cannot  agree  with  this  contention,  however.  The 
warranty  deed  was  a  oonveyanoe  of  real  estate  and  not  of  personal  prop- 
erty, and  it  was  not  Inouabent  upon  fcatttson  and  Maglnnls  to  aake 
reservations  of  personal  property  in  the  deed  conveying  real  eetato. 

There  Is  another  reason,  however,  why  these  chattels 

should  have  been  awarded  to  plaintiff.  On  January  9,  1930,  the 

Kennedys  executed  a  lease  of  the  hotel  in  Question  to  einstein,  who 

had  executed  a  ohattel  mortgage  on  the  saae  date  to  atteson  and 

Maglnnls.   In  a  rldsr  attached  to  said  lease,  the  following  appears 

over  the  signature  of  the  Kennedys  and  ftelnstein: 

"It  is  understood  th  t  said  lea  see  have  purchased 
froa  De Forrest  a.  aattsson  and  Edward  A.  Ilaglnnls  the  furn- 
iture, carpets,  drapes,  curtains,  furnishings  and  othsr  equip- 
aent,  goods  and  chattels  in  said  hotel,  and  that  they  have 
given  unto  said  De* or rest  a.  Matteson  and  idward  A.  Maglnnls 
a  Chattel  Mortgage  bearing  even  ante  herewith  upon  said  furni- 
ture, carpets,  drapes,  ourt»ins,  furnishings  and  othsr  equip- 
ment, goods  and  chattels  and  the  leasehold  of  said  prealses, 
to  secure  a  proalssory  note  or  notee  evidencing  a  part  of  the 
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purohase  price  of  said  furniture,  goode,  chattels  and 
equipment. 

It  la  further  agread  thnt  in  eaaa  the  holder  or 
holdara  of  auoh  chattel  mortgage  foraeloaa  upon  tha  s«».me 
beeauae  of  any  default  in  tha  terae  tharaof  and  aall  a->id 
goad  a,  ohattela  and  leasehold  under  the  terma  of  auoh 
Chattel  Mortgage,  tha  puroh-vser  at  any  auoh  Chattel  Mortgage 
Sale  ahall  hare  the  right  to  pay  the  rent  due  under  the 
tenia  of  e*id  *eaee  without  any  obligation  on  their  part 
requiring  tbea  to  ao  pay  aaid  debt. 

witness  the  handa  and  aeala  of  the  aaid  lessors 
leaaeea  thia  9th  day  of  January,  1930." 


Signed  nnd  eealed  by  the  part lea* 

Of   thia  document,  the  Kennedys  apparently  recognized 
the  chattel  Mortgage  thnt  was  eubaequently  foreclosed  and  the  gooda 
covered  thereby  which  were  aold  to  plaintiff.  An  inapeetlon  of  the 
ohattel  mortgage  diaoloaea  that  the  beds,  ice  boxes  and  stoves  in 
question  were  apecifioally  aentioned.   If  there  could  be  any  question 
aa  to  the  validity  of  plaintiff 'a  firat  contention,  we  beliewe  th- 1 
the  Kennedya,  by  the  foregoing  agreement  attsohed  to  the  lease,  recog- 
nised the  elnatein  ohattel  mortgage,  which  cowered  all  the  equipment 
in  the  hotel,  and  thsreby  eatopped  themselves  from  claiming  th  t  theae 
chattela  were  attached  to  or  a  part  of  the  realty. 

The  trial  court  was  evidently  of  the  opinion  th*»t  the 

ohattela  in  queation  were  attached  to  and  *  p*rty  of  the  realty  and 

made  ita  flndlnga  solely  on  tfeMMs  issue.   Counsel  oy  their  briefa, 
dewote  a  oonaiderable  part  of  their  argument  to  thia  question*  How- 
ewer*  in  view  of  our  conclusion  th»t  the  Kennedya  had  notloe  when. 

they  purchased  the  property  th«t  certain  furniture  wna  reaerred  to 
the  grantors,  and  ileo  beoause  they  recognized  the  ohattela  aa  separ- 
ate from  the  real  eatate  under  the  teinstein  lease,  we  deem  it  un- 
neoeesary  to  determine  the  queation  whether  the  epeolflo  ohattela  in 
controweray  were  fixturea  or  furniture. 

For  the  reasons  stated  herein,  the  judgment  of  the 
Municipal  Court  will  be  reversed  <*nd  remanded  with  instructions  to 
enter  a  judgment,  finding  the  right  to  the  poaaeaslon  of  ami  the 
property  deaorlbed  in  the  replevin  writ  in  pleintiff. 

RETIfWED  AND  REMANDED  WITH  ISST  UICTIOIS. 

HE8E1,  P.J.  AMD  WILSOM,  J.  COsCUt*. 
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A.  R.  PRIOR  and  8.  PRICI, 

(Plaintiffs)  Appellees 

▼. 

$f  AfX  iJAUi.   • 
Corporation, 

(Defendant)   Appellee, 


On  Appeal  of 

SlMlAM  H.  *iXCH  and  SOL  A  hOrtMA|0 
(Petitioners)  Appellants. 


APPEAL  nioi 
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Opinion  filed  March  16,  1933 
MR,  JUSTICE  i'tiUUQ   DKLXYSRJED  |M  0^ aMIO*  Of  HH  COURT. 

A.  R.  >rioe  «nd  §.  irioo,  as  plaintiffs.  recovered 
judgaent  is  the  Municipal  Court  of  Chicago  against  the  iouth  -hor» 
State  bank  for  #3907.00  asd  sosts.  siaiaa  H.  /sloh  and  Sol  a. 
,of faaa.  as  attorneys  for  plaintiffs,  filed  their  petition  is  the 
sis*  proceeding  to  enforce  their  lien  for  attorneys  feee  upon  the 
said  judgment,   tiaintlffe  filed  their  answer  to  the  petition  and 
upon  the  iesues  thus  joined  the  court  heard  the  eauee  without  a  jury 
and  allowed  petitioners  the  sua  of  -.550.0)  attorneys  fees  and  also 
£76.00  for  expenses*  which  itea  is  not  contested  in  this  proceeding, 
petitioners  hare  proseucted  this  appeal  froa  the  judgment  thus 
entered.  contending  that  they  are  entitled  to  i,i   .   for  their 
•errlees. 

Briefly  et-ted,  the  petition  allagee  that  *eloh  and 
hoffaan  were  retained  by  plaintlffe  to  prosecute  and  collect  a  clala 
against  the  South  Shore  Utate  Sank;  tht  no  definite,  fixed  or 
certain  fee  was  agrsed  upon,  but  th  t  a  reasonable  charge  was  to 
he  sads  for  thslr  lsgal  aerrloee;  th*t  the  payasnt  of  any  fee  was 
contingent  on  the  aueoess  of  the  litigation  or  upon  the  collection  or 
ooa promise  of  plaintiffs'  claia;  that  petitioners  rendered  waivable 
serwloee  in  prosecuting  the  clala  to  judgment;  th-t  1,500.00  was 
a  fair  aad  reasonable  fee  for  their  aerrloee. 
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Plaintiffs*  answer  denied  having  retained  eeleh  ns 
their  attorney,  but  averred  that  they  had  retained  Hoffman  and  agreed 
to  pay  hla  1150.00  as  a  fee  for  all  services  rendered  and  to  be 
rendered  in  said  oause,  and  th»t  said  fee  vis  not  contingent  but  was 
to  be  paid  at  all  events. 

The  court  found  th^t  the  statutory  reoul resent e  re- 
lating to  attorneys  liens  (Cahllls  Illinois  Revised  Statutes,  Chapter 
13,  .eotion  13)  had  been  fully  complied  with;  that  plaintiffs  had 
retained  both  petitioners,  >eloh  nnd  Hoffman,  to  represent  them;  that 
no  agreement  h-*.d  been  m^de  for  the  payment  of  J150.00  to  cover  all 
^rvioes  rendered;  that  no  definite,  fixed  or  certain  fee  had  been 
agreed  upon,  and  thwt  petitioners  were  entitled  to  reoelvo  a  reason- 
able foe  for  their  services,  which  was  found  by  the  eourt  to  be 
#910 .00. 

As  grounds  for  reversal,  petitioners  urge  (1)  that  no 
traverse  having  been  mads  by  plaintiffs1  answer  of  the  allegation 
that  11,500  was  a  reasonable  fee,  the  allegation  therefore  stands 
admitted;  nnd  (2)  that  the  evidence  sustains  the  averment  of  the 
petition  thnt  the  services  were  reasonably  worth  31, 500. 00. 

There  is  no  force  to  petitioners*  first  contention. 
Under  the  pleadings*  the  sole  issue  presented  for  determination  was 
ths  amount  to  which  petitioners  were  entitled  for  their  legal  services* 
The  court  having  first  found  th-t  no  definite  sum  had  been  agreed 
upon  between  the  parties,  was  required  to  fix  a  sum  th*t  would 
reasonably  compensate  petitioners  for  their  services.   Upon  this 
question  considerable  evidence  was  adduoed.   .  etit loners  offered 
their  own  evidenoe  and  that  of  *n  attorney,  all  of  whom  etated 
that  in  their  opinion  substantially  one  third  of  the  amount  recovered 
by  plaintiffs  in  the  main  litigation  would  bo  reasonable  oomponsation 
for  services  of  this  character.   Plaintiffs  off  red  the  evidence  of 
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two  other  sttomeye,  one  of  whoa  represented  the  defendants  in  the 
main  notion,  end  their  est  last  te  of  a  f*ir  and  reasonable  value  of 
petitioners'  services  was  placed  at  approximately  1400*00.   It 
appears  that  the  opinions  of  the  petitioners  and  their  witness  were 
based  upon  the  statement  of  'he  questions  and  issues  involved  in 
the  main  litigation  and  the  consequent  necessity  for  consulting 
Authorities  and  holding  consultations  with  referenoe  thereto.  It 
appears  to  us,  however,  that  there  were  only  two  real  questions  in- 
volved in  the  law  suit;  one  was  whether  a  signature  had  been  forged 
to  a  check,  and  the  sodond  was  whether  the  signature,  even  though 
forged,  was  afterward  ratified  by  the  etc  and  conduot  of  the  oerson 
urported  to  have  signed  the  check.  It  is  sometimes  difficult  to  as- 
cert-in  the  value  of  legal  services,  especially  where  the  testimony 
is  conflicting*   In  so  doing  it  is  proper  for  the  court  to  take  into 
consideration  the  professional  skill  and  standing  of  the  persons 
employed,  the  nature  of  the  controversy,  both  with  regard  to  the  amount 
involved  and  the  questions  raised,  as  wsll  as  the  result  of  the  liti- 
gation.  Evidence  was  adduced  by  both  sides  on  those  various  questions 
and  the  court  was  in  a  position  to  determine  what  amount  should  be 
allowed  to  petitioners  as  a  fair  and  reasonable  fee  for  their  serreoes* 
V«  have  examined  the  abstract  of  record  ears fully,  and  are  not  dis- 
posed to  disturb  the  court's  findings  as  being  contrary  to  the  manifest 
weight  of  the  evidence* 

There  being  no  other  assignment  of  error,  the  judgment 
of  the  Municipal  Court  will  be  f  firmed. 

DB>  ,   .  .  AAD  WILSON,  J.  0CH0UR* 
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J.  WA83ERMAM  and  A.  MILDER, 
doing  business  as  »A88EHaAI 

«  m 

Appellants, 

MRS*  AN1A  *ULVAMEY,  also  known 
a«  A*  X.  MULVAEET. 

Appellee. 
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Opinion  filed  Mar oh  16,  1932 

MR.  JUSTICE  FtUEMD  DELIVERED  THE  Oi'IElOM  OF  THE  COURT. 

A  judgment  by  confeeelon  was  entered  in  favor  of 
plaintiffs  and  against  defendant  in  the  Munioioal  Court  of  vhioago 
for  ?82*35,  consisting  of  $66*00  rent  for  the  aonth  of  May,  1930, 
Alleged  to  be  due  under  a  written  indenture  of  leaes  entered  into 
between  the  parties,  and  $17,50  ae  attorney's  feee* 

Shortly  thereafter  defendant  filed  a  notion  to  open 
the  Judgment,  supported  by  her  affidsvit,  adaitting  the  execution 
of  the  lease,  the  tern,  and  the  rental  stipulated  in  the  lease,  and 
alleging  that  plaintiffs  refused  to  deliver  poeseeeion  of  the  dealsed 
premises*  Ths  oourt  opened  the  judgment,  giving  defendant  leave  to 
t  and  defend* 

Upon  the  hearing  defendant  testified  th-  t  when  ehe 
sought  to  nove  in  the  preaises,  whioh  was  an  apartaent  in  plaint if fe' 
building,  ehe  found  the  ssae  occupied  by  another  tenant;  th*t  plain* 
tiffs*  agsnt  told  hsr  he  oould  do  nothing  sbout  it,  and  oould  give 
her  no  proaise  *s  to  when  ehe  night  obtain  possession;  that  ehe  vent 
to  the  deaieed  apartnent  two  or  three  tines  between  lay  1,  1930, 
the  first  day  of  the  tera,  and  May  7,  1930,  and  on  the  latter  d-te, 
being  unable  to  obtain  possession,  moved  out  of  the  building  into 
other  quarters* 

John  Erure,  another  of  defendant's  witnesses,  testified 
that  he  lived  with  defendant  and  was  present  on  Kay  let  and  3rd  when 
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defendant  triad  to  got  possession  of  the  demised  premises,  but  oould 
not  do  so*  beoause  otner  tenants  were  living  in  the  apartment  at 
tho  time,  and  the  door  thereto  was  looked  so  that  defendant  oould 
not  enter* 

Mary  Kruxe  corroborated  her  husband* s  testimony  and 
that  of  defendant  by  stating  th-.t  she  also  was  present  on  the  two 
dates  mentioned  when  defendant  sought  to  gain  possession,  hut  oould 
not  beoause  the  deaised  premises  ware  still  occupied.    ' 

One  Pioard,  a  witness  for  plaintiffs,  testified  that 
a  week  prior  to  May  1st  he  sdvieed  defendant  that  he  oould  not  giro 
her  tho  exact  date  when  she  oould  sore  into  the  premises,  beoause 
tho  foraer  tenants  had  not  vacated;  that  the  tenants  then  in  possess- 
ion wowed  out  about  May  3rd,  and  he  so  adwised  defendant  but  she 
refused  to  wove  into  the  apartment  at  th?t  time  beoause  it  w%s  dirty* 

Plaintiffs  contend  that  although  Pioard  had  not 
oeapleted  his  testimony,  and  although  plaintiffs  had  other  altnessss 
and  other  evldenoe  to  present,  the  trial  oourt  refused  to  hear 
further  evidence,  but  made  a  finding  for  defendant. 

Sowers!  points  are  raised  by  plaintiffs'  brief,  but 
tho  controlling  Question  is  whether  under  the  evidence  presented, 
defendant,  as  lessee,  is  liable  for  the  payment  of  rent  under  the 
covenant  of  the  written  instrument.  It  is  oonooded  th>t  ds fend ant 
entered  into  the  lease  in  question,  and  agreed  to  pay  the  stipulated 
rental  for  the  deaised  premises  at  the  rate  of  £65.00  per  month 
beginning  May  1,  1930.  Defendant's  only  excuse  is  that  the  tenant 
then  in  possession,  whose  term  had  expired,  hold  over  without  right, 
and  that  being  unable  to  obtain  possession  on  Hay  1st,  the  first  day 
of  the  term,  and  for  several  days  thereafter,  defendant  was  justified 
in  refusing  to  enter  and  became  absolved  from  the  obligation  to  pay 
rent  under  the  ritten  indenture  of  lease.   It  appeare  to  be  undisputed 
that  plaintiffs  were  willing  to  allow  defendant  to  oontinue  to  occupy 
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another  apartment  in  the  same  building  where  she  then  resided  and 
had  resided  for  some  time  prior  to  May  lit,  until  such  time  as 
possession  of  the  demised  premises  oould  be  obtained,  but  defendant 
was  apparently  unwilling  to  do  this. 

Undsr  the  settled  rule  in  this  state,  the  covenant 
for  quiet  enjoyment  under  a  lease  means  only  that  ths  lsssor  shall 
haws  such  titls  to  the  premisss  as  will  enable  him  to  giro  a  good, 
unencumbered  lease  for  the  term  demised.   It  Implies  no  warranty 
against  the  aot  of  strangers*   Such  a  oorenant  is  undsr stood  to 
oonfsr  upon  ths  losses  a  right  to  enter  upon  the  premises,  but  nothing 
more,  and  has  newer  been  oonetrued  to  embrace  an  obligation  on  the 
part  of  the  lessor  to  plaoe  the  lessee  in  possession  of  the  premieeo. 
Therefore,  if  the  p*rty  holding  over  is  a  mere  wrong-doer,  ae  in  the 
Instant  oase,  the  right  of  the  lessee  after  the  date  fixed  for  oom- 
menoement  of  the  tenancy  is  as  effectual  to  dlsposssss  him  as  was 
th->t  of  ths  landlord;  in  fact,  the  landlord  is  not  entitled  to 
possession  and  oan  maintain  no  action  to  reoorer  the  premieeo,  the 
right  of  Immediate  possession  being  in  the  losses  alone,  and  he 
must  bring  the  action.   It  was  so  held  in  the  early  leading  oase  of 
Qasgolo  t.  Chambers.  73  111*  75,  and  followed  by  later  authorities* 
Muller  t*  aorantaln.  183  111*  a  pp.  154}  £a«mWX  v.  Young.  108  111* 
App.  853;  Held.  t.  tier^qfc,  101  111.  UO. 

The  court  should,  of  course,  hare  allowed  plaintiffs 
to  adduoe  suoh  further  testimony  as  they  had  without  interrupting 
the  procedure  when  plaintlffe*  first  witness  had  teetified  only  in 
part,  but  ewen  according  to  defendant *s  own  evidence,  we  beliewe 
the  trial  court  was  not  justified  in  finding  the  issues  for  defendant 
under  the  rule  of  law  applicable  to  the  case*   Plaintiffs  had  made 
a  prima  facie  oase  by  showing  the  execution  of  the  lease,  the 
oottmenoetent  of  the  term  and  the  maturity  of  the  rent,  ill  of  which 
facts  are  admitted  by  defendant,  both  in  her  petition  and  In  her 
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testimony  befor*  the  court.   The  defense  «m  of  an  affirm  tire 
nature,  and  fad  burden,  therefore,  rested  uoon  her  to  enow  that 
possession  wae  withheld  through  some  fault  of  plaintiffs.  This  the 
evidence  utterly  fails  to  disolose,  *nd  the  oourt  should,  therefore, 
here  allowed  the  Judgment  as  originally  entered  in  favor  of  plain- 
tiffs to  stand  in  full  foroe  <nd  effeot* 

For  the  reasons  ststsd,  the  judgment  of  the  lover 
oourt  will  be  reversed  with  directions  to  expunge  from  the  record 
the  judgment  entered  and  to  allow  the  judgment  ns  originally 
entered  to  stand* 

fUCfCRSKD  kUQ   RX&AJiDBB  WITH  UlRZCTIOMv. 

HIIBIt,  P.J.  AID  WILSOSf,  J.  CQaCL  . 
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PHOPLI   Or    fHI  3TATK    Or   ILLIMO] 
Defendant   in  Error, 


Ul  001,  0»    <pUOA||#^ 

Plaintiff  in  Error. 


I     umiQlfkL  (NNW 

265f.ETQ8 


Opinion  filed  March  16,  1932 

«r.  justice  raisiD  dehvercd  the  opiuiom  or  th*.  uo      , 

The  defendant,  Lou  ttow,  w- a  oonTleted  in  the  xuniolpal 
Court  of  Chicago  of  wixlful  and  malicious  assault  with  a  deadly 
weapon  upon  one  Frank  0.  «ol,  in  violation  of  the  statute.  The 
oause  was  tried  by  the  oourt  pursuant  to  a  waiver  of  trial  by  Jury, 
resulting  in  a  sentenoe  to  the  houss  of  Correction  for  one  y«*r. 

it  it  first  urged  as  grounds  for  reversal  tb  t  there 
Is  a  fatal  vnriano*  between  the  information  and  the  proof.  The 
information  designates  ths  psrson  oh*>rged  with  the  crine  m  l  r 
On*  and  not  Lou  Oow,  whioh  is  ths  nans  glwsn  by  the  defendant.  The 
defendant  is  of  Chinese  ancestry,  and  his  counsel  earnestly  contends 
th*t  the  court  should  take  Judicial  notioc  of  the  fact  thnt  the 
nans  of  a  nan  of  Chinese  ancestry  consists  regularly  of  his  patro- 
nymic or  family  nans  first,  to  whloh  is  appsndsd  ths  other  name  or 
names  which  aerre  to  diatinguieh  him  from  the  other  members  of  his 
particular  family;  th  t  ths  patronymic  of  the  defendant  in  thle 
ssss  Is  Lou  and  not  tsjnj  as  st  ted  in  the  information,  and  there- 
fore the  doctrine  of  idem  iftPflnj  doss  not  apply.  Ths  only  oass 
oltsd  in  sup  ort  of  ths  oontentlon  as  to  a  warlanse  is  si 111 an  w. 
Peesle.  6  111.  App.  537,  where  defendant  was  indicted  for  an  assault 
upon  one  i  rank  olaokburn  with  intent  to  oommlt  murder,   ihe  jury 
returned  a  verdict  finding  him  guilty  of  an  assault  upon  ths  person 
of  Edward  liiaokburn.   Ttie  oourt  stated  th  t  the  variance  was  fatal 
reversed  a  judgment  of  conviction  entered  by  ths  trial  oourt. 
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The  reoord  in  the  instant  case  does  not  disoloae  that  the  name  of 

the  defendant  wae  spelled  by  any  witness,  lnoludlng  the  defendant 

himeelf,  nod  we  are  therefore  unable  to  determine  whether  hie  name 

le  correctly  spelled  sa  Law  or  Lou.  However,  there  le  only  a  slight 

variance  la  the  spelling,  and  we  are  of  the  opinion  that  the 

principle  of  idea  so nana,  applies*   eoent  decleions  of  our  Supreme 

Oourt  seen  to  sustain  this  conclusion.   In  people  v.  ormaoh.  302  111* 

333,  an  indictment  for  murder  ileged  that  defendant's  name  was 

einstrub,  whereas,  the  proof  showed  hie  name  to  be  eintrub.  The 

court  held  th*t  the  variance  was  not  fatal,  inasmuch  as  the  two 

spellings  hare  substantially  the  same  pronunciation  eo  th*t  the 

defendant  could  not  be  misled  in  preparing  hie  defense,   in  People  v. 

Zlderowaky  335  111.  332,  prosecution  was  had  for  robbery.  Ihe  in- 

dlotment  reoited  the  name  of  the  person  robbed  as  Lonson  while  the 

record  showed  his  name  no  be  Lunson.  The  court  hsld  that  this  variant* 

wae  not  fatal.   In  Fee  .;le  t.  Jammnmon.  178  111.  app.  313,  it  ■*•  held 

that  a  variance  between  the  name  ilea  anils  and  Sign  Mills  was  not 

fatal.  The  oourt  in  lte  opinion  said: 

"The  modern  rule  is,  that  the  varlanoe  as  to  names 
alleged  in  an  indictment  and  approved  by  the  evidence  is 
not  no  be  regarded  as  material,  unless  it  shall  be  made  to 
nnpear  to  the  oourt  th  t  the  jury  was  misled  by  it  or  that 
some  eubetantlal  injury  was  done  to  the  aeoueed  thereby, 
euoh  ae,  that  by  reason  thereof  he  wis  unable  to  intelli- 
gently make  hie  defense,  or  w >s  exposed  to  the  danger  of 
n  eeoond  trial  on  the  eame  charge.* 

*e  believe  the  foregoing  deoisions  correotly  state  the  rule  in  thle 
state.  Moreover,  the  question  of  variance  between  the  Information  and 
the  proof  was  not  in  any  manner  r  ised  in  the  trial  court,  and  there- 
fore oannot  be  raised  on  review.   It  was  so  held  in  People  v.  Aeocv. 
304  111.  404,  and  ^eoole  v.  elaman.  396  111.  156,  wherein  the  court 

said: 

"If  there  wis,  in  fact,  such  a  variance,  it  is  but 
fair  to  the  parties  and  to  the  oourt  trying  the  oaee  tht 
such  objections  should  be  made  on  the  trial  in  the  court 
below,  and  there  is,  therefore,  no  foroe  in  thle  objection." 
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It  la  next  urged  th*t  froa  I  consideration  of  the  whole 
evidenoe  there  appe  rs  a  reasonable  doubt  as  to  ths  defendant 'a  guilt, 
and  therefore  the  judgment  of  oonwlotlon  should  not  hnve  been  entered 
against  hia.   Ths  stmts' s  oass  wis  preeented  by  the  testlaony  of 
thre»'  witnsssss.   Frank  U.  i-oi,  ooaplalaiag  witness,  testified  that 
on  June  4,  1930,  while  standing  In  front  of  the  Oak  Tong  Association, 
3109  Archer  Avenue,  in  Ohleago,  he  ess  the  defendant,  Lou  Oow, 
drlTlng  a  oar*  Loi  wae  standing  on  the  eldswalk  on  the  south  slds  of 
the  strset,  and  Ohlng  Sing  and  John  Lee  were  with  hia*  As  he  stood 
there,  the  oar  passed  by  hia  and  stopped,  Jew  rook  oaae  out  of  the 
oar  and  startsd  shooting,  Lou  Oow  also  oaas  out  and  drew  a  revolver* 
Lou  Oow  w*s  the  driver  of  the  oar.  The  witness  stated  he  saw  three 
revolvers*  He  heard  a  gun  fire  as  he  ran  up  to  the  ssoond  floor  of 
the  building  and  then  heird  four  or  fire  other  shots.   On  subsequent 
exaalnntion  he  discovered  three  bullet  holes  through  the  door  and  one 
through  a  glass  window*  Nobody  was  struck  by  the  bullets*  On  cross- 
exaainatlon  i-oi  teetifled  that  Jew  rook  fired  first  ond  hs  did  not 
know  who  fired  ths  other  shots*  He  stated  Jew  Fook  got  out  of  the 
autoaobile  first  and  then  Lou  Jow  oaae  out  »nd  pulled  a  gun*   All  of 
the  occurrences  teat if led  to  took  place  about  9  o* clock  at  night, 
and  before  it  was  entirely  dark* 

Offloer  Frank  drady,  another  witness  for  the  stnte,  tee- 
tifled he  found  a  couple  of  bullet  holes  at  3103  Archer  Avenue  that 
looked  to  hia  like  fresh  holes*   Upon  inforo-tion  furnished  hia,  -rady 
went  to  the  ketropole  Hotel,  where  defendant  reelded,  and  arady 
waited  until  he  oaae  boas*  The  offloer  nrrived  st  the  hotel  at  about 
9:45  and  the  defendant  oaae  hoas  at  about  11:30  p. a*  Upon  arriving 
at  the  hotel,  defendant  told  the  offloer  th*t  he  had  Just  been  down- 
town* Later  that  night  at  the  >eteotivc  haixeau  he  enld  he  had  been 
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downtown  getting  grooorieo  or  eonethlng  like  th*t  and  know  nothing 

of  the  shouting. 

Jon  Sing,  tho  third  witness  for  the  st-ts,  testified 
that  ho  was  oustodlan  for  the  Oak  Tong  Association;  th«t  on  the  even- 
ing  of  Juno  4t  1930,  about  9  o*  clock,  he  M  standing  with  ths 
ooaplalnnng  witness  and  another  nam  partly  in  front  of  the  door  that 
leads  upstairs  to  that  place,  when  he  saw  the  defendant  drive  paet 
In  a  e»r.  The  ear  then  stopped,  aoweral  sen  stepped  out  and  sons 
shots  were  fired.   The  witness  stated  he  eaw  three  revolvers ,  includ- 
ing one  in  possession  o:  defendant  and  heard  five  shots  fired. 

Lou  Jew  testified  in  his  own  behalf  and  stated  he  was 
employed  as  a  waltsr  at  3330  South  Stats  Street;  th*t  on  the  night 
of  June  4,  1930,  about  9o*olook  he  was  in  his  room  at  the  uetropole 
Hotel;  th  <t  he  had  not  told  the  police  of fleer  he  was  downtown 
getting  grooeriee,  but  had  eta ted  he  was  downtown  purchasing  sons 
tea  aedioins;  hs  denied  hiring  driven  an  automobile  on  the  night  in 
question  or  hiring  a  revolver  in  his  possession  or  shooting  st 
Frank  Lol  or  anyone  else  at  the  nla.ee  designated  as  3109  Arohor 
•'.venue;  thnt  he  had  been  ill  in  bed  three  or  four  days  prior  to 
June  4th,  but  wan  feeling  sonewhat  better  on  that  day  and  went  to 
South  Clark  Street  to  get  eons  nelioine;  th  t  they  had  to  nake  up 
ths  medioine  and  he  waited  there  until  about  U  or  11:15  and  then 
went  back  to  the  Motropole  Hotel  where  he  was  arrested  by  Officer 
Brady*  On  orooa-exanl nation  dsfendant  stated  he  could  drive  auto- 
mobiles but  had  nsver  driven  one  in  Chicago;  th-t  he  had  gone  down- 
town with  one  Clark,  a  ohocker  cab  driver  who  lived  at  the  Metropele 
Hotel;  tht  he  had  nade  an  effort  to  find  the  cab  driver,  who  had 
since  the  ooourrenee  left  the  hotel,  but  without  avail,  and  did  not 
know  where  to  find  the  oab  driver  at  the  tine  of  the  trial. 
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Ida  Robinson,  the  colored  aald  who  had  charge  of 
cleaning  defendant •s  apartment  at  the  hotel,  stted  th-t  she  saw 
Lou  aow  at  the  hotel  on  the  night  of  June  4th  at  about  ths  tlae 
that  the  shooting  Is  alleged  to  have  oocurred.   On  eroes-exaalnation 
witness  seemed  to  be  oonfused  as  to  ths  date,  stating  "I  do  not 
reosll  the  day  he  hi  arrested,  X  really  don't  know  ths  day," 

The  oase  wis  tried  before  the  oourt  without  a  jury  4 ad 
the  trial  Judge  who  heard  the  evidence  had  an  opportunity  to  obserre 
the  t  rlous  witnesses  and  determine  the  fsots  of  the  ease.  The 
ooafllot  between  the  state' e  witnesses  and  th  t  of  the  defendant  is, 
of  eourse,  irreoonoiiable.   Defendant  atteapted  to  eetahlish  an  alibi 
and  it  we  for  the  oourt  to  deteralne  whether  the  state  eetablished 
defendant's  guilt  beyond  a  reasonable  doubt*   -e  are  not  disposed 
to  disturb  the  finding  and  judgnent  of  the  oourt  upon  the  question  of 
fact  presented. 

It  is  lastly  urged  that  the  oourt  aade  some  reaarks 
which  tended  to  minimise  the  evicienoe  of  the  witness*  The  remarke 
showed  impatience  on  the  part  of  the  oourt*   Inasmuch  as  the  oase 
was  hoard  without  a  jury,  however,  we  do  not  regard  the  court's 
remarks  as  reversible  error* 

The  judgaent  of  the  municipal  Jourt  will  be  afflraed* 

arilRMJU)* 

MEl£L,  r.J.  AMD  WILSON,  J.  QCAGV    . 


£*v#ft*tf  *&*  *um  •** 

..-<.,,    :.         . -.-,    ■•■(,      ■         .•      Kt\      ..,■.■    ftjtoT    (    fc<    ;;-'v    rXJjq     •:■• -r.v- -'.:•■■■■  "for- 

*X 


.     , 


MM 

JAM£S   A.    JIALCOM, 

(Plaintiff)   Appellant, 
V. 
L.    A.   ORAfMO# 


3 


(Defendant)     Appellee.  )  <W  t>  O    l.A.    50o 

Opinion  filed  March  16,  1933 

MR.  JU^TICK  ITK1SND  OK^lVEiUCO  THZ  OrlhlCI  OF  TKC  COURT. 
Plaintiff  brought  an  aotion  in  the  Superior  Court  of 
Cook  County  for  personal  injuries  sustained  by  his  and  for  damages 
to  his  automobile,  arising  out  of  a  oolliaion  between  his  automobile 
and  tb  t  of  defendant  at  the  intereeotion  of  Sacramento  and  Jackson 
Souls vards  in  Chioago.  The  ea.se  was  tried  before  the  oourt  and  a 
jury  resulting  in  a  verdict  of  not  guilty  in  favor  of  the  defendant 
and  judgment  accordingly* 

The  declaration  consisted  of  four  counts,  the  first 
of  which  charged  general  negligenoe  on  the  part  of  defendant.  The 
second  count  alleged  t,hat  defendant  violated  the  provisions  of  the 
Motor  vehicle  Law  with  reference  to  speed.  The  third  count  charged 
the  failure  of  defendant  to  comply  with  Section  103  of  the  ordinances 
of  the  west  Chicago  Park  Commissioners.  The  fourth  count  alleged 
that  defendant  willfully  and  wantonly  rm  his  motor  vehicle  into, 
upon  and  against  the  automobile  which  the  plaintiff  was  driving. 
At  the  oonolusion  of  all  the  evidence  offered  on 
behalf  of  plaintiff  and  defendant,  the  oourt  allowed  defend  nt't 
motion  and  instructed  the  jury  to  disregard  the  fourth  count  of  the 
deolarstion,  which  charged  the  defendant  with  willful  and  wanton 
negligence. 

It  appears  from  plaintiff's  testimony  th  t  on  April 
lb,  1930,  at  about  9:30  p.m.  he  mmmj  driving  his  Hupmoblle  Sedan  in 
a  northerly  direction  on  Sacramento  boulevard  on  the  right  head  side 
of  the  street  at  about  30  miles  per  hour;  that  the  signal  light  was 


itsq 


s 


o 


* 


SS6X   tai  rfoxeU  bsXil  noifliqO 


,ttXXtqfiA      (fauUbw*11 


1$ 

■ 


•O    gjftjfti.  J    six*    o* 

iMIft 

►it*  aet  ta«6  ui  «i>T«v»X«t* 

#©i&i»r  &  ni  salf.i y»BT 

- 

»a*3  *t8H*do  dnidw  to 

:.3Jkd*\T    S«S#0£ 

. b'1    ad* 


V 

tt&gt-do  fa 

fet$»XXj«  #■■  , 

&'                                                                                    ftc*  tllta:  ?X*rfttf 

«*rla   lo   lawce   d  -  noifttt 

t»inen  to              .  1*  tf*i«  *.T*.fra  ,aoi#Ax&Xttft 

.■      • '•■    :;      n 
XitijA  a©  *  jnt  a'ttJttitici  uvrt  t«*  . 

ox  *i«*tft  arXidocq^a  e*ti  g                um  sri   •«.«{  Ottff  *«*;;  |§MI  «QX 

©fciy  JbflAd  f  rt&X-T  9 (it  m  bi*r9luots  ofotx :«n©j»S  no  Jtoif ©t* .  ;  « 

tear  frf^ii    X«fi$l«t  tfl*f   i.^jf*    ;iuofJ  it;   ttXJft  OR  tirtc  *lft   trff  to 


8 

green  and  had  retained  green  about  30  to  35  feet  before  he  a:<  roaohed 
Jackson  Boulevard;  th.tt  there  were  two  oa.re  going  east  on  Jaokson 
Boulevard,  and  two  other  oars  standing  at  the  light  going  west,  and 
also  one  oar  on  Sacramento  Boulevard  approaohlng  toward  the  south. 
According  to  plaintiff  it  wae  the  oar  in  the  center  of  the  street 
going  eaet  that  wae  Involved  in  the  accident*  Another  oar  also 
going  eaet  and  oloeer  to  the  curb,  stopped  at  the  signal  light*  Plain- 
tiff stnted  that  the  ear  toward  the  curb  was  :bout  50  feet  off  the 
intersection  when  he  first  saw  it,  and  the  one  in  the  oenter  of  the 
street,  defendant's  automobile,  see  about  75  feet  fro*  the  intersec- 
tion, and  that  both  cars  appeared  to  be  slowing  deem*  At  that  tine, 
plaintiff's  oer  was  about  30  feet  south  of  ths  sidewalk  on  Saommento 
Boulevard,  Hawing  the  green  signal  light,  plaintiff  proceeded  aoroee 
Jaokson  Boulewsrd,  when  according  to  hie  testimony,  his  left  front 
wheel  cane  In  contact  with  the  right  front  wheel  of  defendant's 
oar,  and  he  was  dragged  about  6  feet  east  before  coming  to  a  stop* 
Plaintiff  testified  that  defendant's  oar  proeeeded  about  150  feet 
off  the  intersection  after  the  collision*   It  further  appears  from 
plaintiff's  testimony  that  there  is  a  three  flat  building  on  the 
southeast  corner  of  the  intersection,  a  three  story  building  on  ths 
northeast  corner,  a  hotel  built  up  oloee  to  ths  sidewalk,  on  the  south- 
west oorner  and  a  two  story  residence  on  the  northwest  corner.   Plain- 
tiff further  stated  that  when  he  first  saw  defendant's  oar,  the  latter 
was  "about  three  tines  off  the  crossing,"  that  plaintiff  had  the  green 
light  and  proceeded  to  cross  the  lntereeotion  and  did  not  see  defend- 
ant's oar  again  until  immediately  prior  to  the  collision,  when  plain- 
tiff1 swerved  to  avoid  the  aooldent  and  wae  struck  by  defendant's  car* 

Milton  1*  walker,  called  as  a  wltnsss  on  behalf  of 
plaintiff,  testified  th°.t  he  was  driving  south  on  Sacramento  Boulevi 
and  as  hs  approaohsd  Jaokson  doulevard,  he  had  the  green  light;  that 
he  wae  driving  on  the  west  slds  of  ths  street,  and  as  hs  proceeded 
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out  to  the  intereeotion,  defendant1 «  ear  "shot  la  front  of  him", 
and  immediately  thereafter  ho  hoard  a  oraah  of  the  two  oare;  that 
defeadaat'e  oar  passed  la  froat  of  his,  walker's,  at  a  rate  of  about 
25  or  30  ailee  aa  hour;  thnt  Walker  then  prooeedod  to  oroaa  the 
intersection,  stopped  hio  oar  aad  went  baok  to  see  what  had 
happened,  and  found  the  Hudson  oor  driven  by  defeadant  about  3  or 
4  houooa  approximately  50  to  100  feet,  beyond  the  intersection. 

Oofeadant  teetifylng  as  a  wltneea  in  his  own  be half # 
stated  that  ho  was  driving  east  oa  lack eon  boulev-rd  with  hie 
daughter  and  her  child  at  about  SO  or  85  miles  aa  hour;  th-.t  as  he 
approached  Sacramento  loulevord  about  7b  or  80  feet  froa  the  inter* 
section,  he  observed  the  groon  light;  that  he  wae  following  aaothsr 
automobile  whioh  was  6  or  8  feet  ahead  of  hla;  that  ho  did  not  look 
at  tho  signal  lights  again,  but  when  he  reached  the  oenter  of 
Sacramento  uoulew<rd#  he  observed  plaintiff *s  oar  cooing  north  aad 
kept  going  straight  ahead  to  avoid  the  accident;  that  plaintiffs 
oar  struck  his  in  the  rear  fender;  that  he  had  no  opinion  as  to 
how  fast  plaintiff's  oar  was  going,  except  th*t  hs  thought  it  was 
going  faster  than  his  own.  Defendant  further  testified  that  he 
observed  the  green  light  at  Sacramento  boulev  rd  when  he  was  about 
a  block  west  thereof;  that  he  was  driving  along  about  3  or  4  feet 
froa  the  curb,  but  as  he  approached  Sacramento  Joulevard  he  pulled 
over  toward  the  north  and  followed  the  oar  in  front  of  him,  which 
kept  right  on  going,  until  the  collision  occurred* 

There  were  no  other  occurrence  witnesses,  but  Edward 
£ubat,  a  est  Park  polios  officer,  who  testified  on  behalf  of 
defendant  8t;  ted  thnt  when  he  heard  the  onsh,  he  was  about  one  half 
block  from  the  intereeotlon,  and  when  he  arrived  at  the  ooraer  of  Jack- 
eon  and  Saeraaeato  rfoulev  rds  he  saw  the  two  machines  off  the  oenter  of 
the  intersection,  a  little  toward  the  eoutheast  corner  of  the  two 
streets;  that  he  arrived  at  ths  sosne  of  the  accident  about  a  minute 
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after  It  oocurred;  that  he  aid*  and  filed  *■   report  of  the  accident 
at  the  tine,  but  had  not  read  It  over  prior  to  the  trial,  which  oc- 
curred about  a  year  after  the  accident  happened* 

Aa  grounde  for  reversal.  It  la  first  urged  that  the 
question  of  willful  and  wanton  negllgenoe  wae  one  of  faot  for  the 
jurf  to  determine,  and  th-t  the  oourt  erred  In  withdrawing  thle  count 
from  the  jury* a  consideration.   As  a  baeis  for  this  eo/tentlon,  it 
is  argued  that  defendant's  failure  to  w  toh  the  signal  eights  as  he 
approached  the  intersection  in  a  closely  built  up  neighborhood,  was 
some  CTidenoe  of  willful  and  wanton  aiaconduot  on  his  part;  that 
hawing  observed  the  green  light  while  still  75  or  80  feet  froa  the 
intersection  did  not  justify  defendant  in  assuming  that  the  light 
would  continue  green,  but  that  he  should  hare  approached  the  crossing 
carefully  so  that  he  could  stop  hia  automobile  if  the  light  changed 
to  yellow  or  red,  and  that  hie  failure  to  exerolse  the  required  degree 
of  care  amounted  to  such  n   disregard  of  the  consequences  and  indiffer- 
ence to  the  rights  and  safety  of  others  as  to  constitute  willful  and 
wanton  misconduct. 

Under  the  decisions  of  our  courts,  there  la  a 
difference  between  negligence,  whether  ordinary  or  gross,  and  conduct 
which  la  willful,  wanton  and  in  reckless  disregard  of  the  rights  of 
others*  fhis  difference  is  in  kind  and  not  merely  one  of  degree* 
Consequently,  where  faots  show  tb  >t  the  injury  for  dnmage  of  which 
plaintiff  complains  is  the  result  of  the  negligent  act  or  conduct  of 
the  defendant,  then  the  faot  that  such  negllgenoe  nay  be  said  to  be 
of  such  a  degree  as  to  be  considered  gross  negligence,  cannot  sup  ort 
a  charge  of  willful  or  intentional  injury  by  the  party  accused* 
.♦rlnestaff  ▼.  Mew  York  central  R.  **  Co. .  353  111*  Aop*  M9«  flainr 
tiff  oltes  numerous  oases  in  which  the  question  of  willful  and  wanton 
misconduct  is  discussed,  but  we  are  of  the  opinion  th»t  the  ciroum- 
stanoos  of  this  oaao  aa  testified  to  by  the  occurrence  witnesses,  does 
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not  constitute  willfulness  *>nd  w-mtonnsss  on  the  part  of  defendant* 
aooording  to  the  deolsione  in  thle  state,  and  that,  therefore,  the 
fourth  count  was  properly  withdrawn  froa  the  jurysoonsiderntion. 

The  controlling  question  in  thie  ease  is  whether  the 
rerdiot  of  the  Jury  wan  against  the  manifest  weight  of  the  evidence. 
The  only  disinterested  witness  who  testified  to  the  events  lending 
up  to  the  collision  was  Milton  a.   ilksr,  and  it  appears  froa  his 
testiaony  th-it  plaintiff  had  the  green  signal  as  he  approached  the 
intersection,  and  was  entitled  to  the  right  of  way,   Walker  testified 
that  hs  hiaself  had  proceeded  to  the  intersection  when  defendant *s 
oar,  traveling  at  a  considerable  rate  of  speed  "shot  in  front  of  his*. 
defendant,  aooording  to  hie  own  testiaony,  did  not  look  at  the 
signal  lights  after  hs  passed  a  po^nt  75  or  80  feet  west  of  3aor*aentK 
Boulevard.   At  th  t  tine  he  had  the  right  of  way,  but  he  was  not 
Justified  in  assuming  th«t  the  light  would  continue  green,  especially 
in  view  of  the  fact,  as  he  hiaself  testified,  that  he  observed  the 
green  light  one  blook  west  of  ^aoranento  **oulevird,  and  should,  there- 
fore, have  antioipated  that  it  night  change  at  any  aoaent.   Defendant 
does  not  assert  thit  the  light  continued  green  after  he  reached  the 
intersection;  he  did  not  look  .at  the  signal  as  hs  orossed,  and, 
therefore,  did  not  know  whether  it  continued  green  or  changed  to 
saber  or  red.  Under  the  clroumat moss,  it  was  his  duty  to  approach 
the  crossing  carefully  and  not  depend  on  the  oar  6  or  8  feet  ahead 
of  hin  whicb  prooeeded  through  the  intersection,  withoot  hiaself 
exeroising  the  care  th-*t  ie  ordinarily  required  of  a  person  driving 
in  a  built  up  neighborhood  in  the  city, 

'or  t  e  reasons  stated,  we  believe  the  verdlot  wao 
against  the  aanifeet  weight  of  the  evidence,   Accordingly ,  the 
judgaent  of  the  Superior  Jourt  will  be  rever  ed  and  the  ciuse  re- 
aanded, 
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Opinion  filed  March  16,  1932 
MR.  JUSTICE  FHIEiD  MLXfBRIl  THE  C  COURT. 

This  1«  an  appeal  by  he  def«nd»nts,  Joseph  li.  iicuttas 
et  al,  from  a  Judgment  entered  in  the  Superior  Court  of  Cook  County, 
in  the  sua  of  il  V   .  tft  account  of  personal  injuries  sustained  by 
the  plaintiff,  Williaa  V,    disson,  Defendants  were  contractors,  en- 
gaged in  the  erection  of  I  building  for  the  HM  loetouok  Company 
t  -lewel*?nd,  Ohio.   In  line  with  their  oontraot  for  the  concrete, 
awsonry,  carpentry  and  finishing  of  the  building,  defendants  had, 
two  or  three  d  yo  before  the  accident  in  whlob  plaintiff  w*s  injured, 
placed  |  temporary  two  by  four  or  two  by  six  beaai  across  the  rt  irway 
at  the  north  end  of  the  building.   This  cross  brace  extended  entirely 
noroes  the  stairway  and  whs  about  five  feet  four  or  five  inches 
abowe  the  tre-d  directly  beneath  it.   Soae  n  tural  light  seeped  in 
on  this  cross  ieoe,  but  there  w-s  no  artificial  iiluain  tioa.   l«in- 
tiff  was  a  ateasfitter  eaploysd  by  the  Spohn  Heating  A  Ventilating 
Company,  sad  had  been  working  on  the  building  for  three  or  four  weeks* 
On  the  date  of  the  accident  he  had  been  working  on  the  roof,  had  been 
ordered  into  the  b  senent  to  get  n   o«n  of  "dope",  left  the  roof  by 
e  ladder,  went  down  the  west  st*lrway,  secured  the  "dope",  then 
walked  to  the  north  stairway,  went  up  the  stairs,  then  crossed  the 
first  floor  to  the  west  stairray  to  the  seoond  floor,  then  bask  aeross 
to  the  north  stairway  and  went  from  the  seoond  to  the  third  floor  in 
and  on  th-t  stairway.   Ilnintiff  started  up  the  steps,  sounted  the 
first  set  of  steps  to  the  landing,  looked  down  at  the  steps  and  turned 
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going  up  to  the  third  floor  on  the  second  set  of  riser*  with  hit  hand 
on  the  rail.  He  had  gone  up  two  or  three  steps  when  his  head  hit 
the  obstruction  or  braoe  «oross  the  stelrway,  whereupon  he  jerked  his 
head  back,  struck  his  nose  on  the  brsoe  and  then  beo->ae  unconscious. 
He  wns  taken  to  a  hospital  where  he  remained  about  two  weeks. 

The  declaration  ch.rged  that  plaintiff  wee  employed  by 
the  Bpohn  Heating  *  Ventilating  Uoa  any,  and  th  t  defendants  were 
ereoting  n   building  for  the  Sears  :oebuok  Company,  and  had  entered 
into  a  oontraot  with  plaintiff's  employer  for  the  installation  of 
the  he* ting  system;  that  at  the  time  of  trie  aooident  there  wae  in  full 
foroe  and  effect  the  Ohio  general  Code,  Geetlon  1465-?.?,  which  pro- 
vided th  t  shere  compena  tion  is  paid  to  an  injured  employee,  the 
plaintiff's  right  to  maintain  a  common  law  action  is  not  subrogated 
to  his  employer;  th  t  on  the  d»te  of  the  aooident  plaintiff  was  at 
work  in  the  building  and  in  the  exereise  of  all  due  care  and  caution 
for  hie  own  safety,  but  th>t  defendants  negligently  and  osreleesly 
allowed  and  permitted  a  certain  two  by  four  or  two  by  six  timber  to 
be  and  remain  in  and  aoross  the  stairway  leading  from  the  eecond  to 
the  third  floor;  that  defendants  should  hare  known  thrt  plaintiff 
would  be  reaulred  to  uee  siid  Mmllmmf  and  th-t  plaintiff,  exerolsing 
due  o»re  and  caution.  Mi  into  and  was  struck  by  the  said  timber  and 

injured* 

The  seoond  count  alleged  substantially  the  same  faete  and 

net  out   the  definition  of  the  terms  in  the  Ohio  General  Code  and 

in  which   the  "Definition  of  terms"    is  enumerated,   and  among  others 

the  following: 

"The  term  'frequenter'   shall   mean  and  inolude 
every  person,  other  than  an  employee,   who  may  go  in  or 
be  in  a  place  of  employment  under  circumstances  which 
render  him  other  than  a  trespasser.* 

It  is  further  alleged  ferns  provision  is  made  in  the  said  statute  th*t 

every  employer  shall  furnish  employment  which  shall  be  safe  for  the 

employees  therein,  and  shall   furnish  a  place   of  employment  for 
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eaployees  awl  fr  quentsr*,  adopting  and  using  eafety  devloee  and 
safeguards,  and  shall  do  everything  reasonably  necessary  to  protect 
life,  health,  safety  and  welfare  of  euoh  employee!  »nd  frequenters* 
The  declaration  thea  alleged  that  defendants  failed  to  exercise  due 
onro  and  caution  for  the  safsty  of  the  plaintiff,  but  negligently 
and  unlawfully  filled  and  omitted  to  furnish  and  aaintnin  a  safs  plnoe 
of  employment  for  hla  in  th  t  they  allowed  and  pe rait ted  said  tiaber 
to  be  and  reaain  across  si  id  stairway  in  violation  of  the  statute. 
The  third  count  was  siallar  to  the  second,  but  also  cited  a  ttuniolpal 
Code  of  the  City  of  Cleveland,  whloh  was  not  introduoed  in  evidenoe  or 
relied  upon  by  plaintiff*  To  this  deolerntion  defendant  filed  a  pies 
of  the  general  issue  *ad  apeoial  pleas,  but  upon  the  trial  elsoted 
to  stand  upon  the  general  issue  only. 

As  grounds  for  reversal,  it  is  urged  (1)  thnt  no  duty 
rests  upon  an  employer  to  warn  an  eaployee  of  a  danger  whloh  is  open 
and  obvious;  (  )  thit  the  plaintiff  was  guilty  of  contributory  negli- 
genoe  as  e  aatter  of  law;  (3)  th, t  the  court  erred  in  giving  plain- 
tiff »e  instructions  Hos,  6,7  and  8;  and  (4)  that  the  verdlot  is 

exeeeaive. 

With  reference  to  the  first  ground  urged,  the  evidenoe  is 

reasonably  clear  th  t  the  orosa  beaa  was  placed  above  the  stairway 
four  or  five  deys  prior  to  the  accident,  th*t  workmen  about  the  build- 
ing were  allowed  to  use  the  stairway  and  did  aake  use  thereof  in  going 
froa  the  second  to  the  third  floor;  th  t  some  of  the  «or' aen  had  seen 
this  cross  beaa  before  the  accident  occurred,  but  plaintiff  had  never 
before  used  this  stairway  and  had  no  knowledge  of  the  oroes  beaa;  that 
on  the  day  of  the  accident  the  oth-r  stairways  were  obstructed  and 
this  particular  stair  afforded  the  only  aooess  between  floors  at  th-t 
tiae.   Defendant  t *kee  ths  position  that  plaintiff  should  h*ve  seen 
the  oross  beaa,  whloh  was  discernible  to  anyone  who  looked,  and  that 
the  eaployer  owed  hla  no  duty  to  warn  of  a  danger  which  was  open. 
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obvious  and  apparent*   *•  cannot  agree  with  this  contention,  however. 
The  danger  of  the  orosa  oeam  was  open  and  obvious,  as  the  evidence 
shows,  only  to  a  person  who  was  either  warned  of  it  in  advanoe  or  one 
who  was  looking  for  it.   The  evidence  shows  thst  plaintiff  is  nbout 
five  feet  six  iaobea  tall  and  was  at  the  time  of  the  aooldent  wearing 
a  peaked  cap*  The  steps  were  not  yet  finished.  Lips  to  hold  the 
oonorete  projected  an  inch  or  two  above  a  portion  of  the  tread,  Making 
it  necesBiry  for  plaintiff  to  place  his  feet  partly  sldewise  to  fit 
the  steps*  He  was  ascending  the  stairway  in  this  manner  with  one  hand 
on  the  rail,  o -Trying  a  oan  of  "dope"  in  his  left  hand,  and  neoess- 
arlly  looking  down  at  the  steps  and  straight  ahead,  Manifestly,  it 
would  have  been  impossible  for  him  to  have  noticed  the  cross  beam, 
unless  he  was  searching  for  it*  Under  the  oiroumstaneee,  the  danger 
was  not  open  and  obvious  to  plaintiff.   Caaee  cited  by  ulalntiff»s 
brief  seem  to  support  this  oonelueion* 

In  ya>nwrljftt  v*  The  -■ollway  Company,  11  Ohio  Circuit 
Decisions  530,  the  plaintiff,  a  railroad  bmkeman,  was  injured  while 
riding  on  top  of  some  oars*  lie  was  struok  against  a  tunnel,  the 
clearance  of  whioh  was  insufficient  to  permit  his  passage*  The  aool- 
dent took  place  in  broad  daylight*   The  oharge  of  the  trial  court 
embraced  the  legal  proposition  relied  on  by  defendants*   A  verdict 
in  favor  of  defendant  was  reversed  mainly  oa  the  ground  that  a  charge 
to  the  jury  is  objectionable  whioh  states  th  t  if  ths  dingers  may  be 
readily  observed  or  are  open,  apparent  or  obvious  to  a  man  of  ordinary 
observation,  mr  if  they  can  be  re  dily  seen  *nd  appreciated,  then  the 
company  wae  under  no  obligation  to  w  rn  its  employees,  without  quali- 
fication as  to  time  or  olroumetanoee  or  opportunity  for  observation, 
in  view  of  the  duties  to  be  performed*   T^e  court  specifically  stated 
that  the  danger  was  obvious  if  ths  plaintiff  had  been  looking,  and  by 
analogy  the  samemay  he  said  to  be  true  of  the  instant  o*ss* 
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In  v<um  ▼•  aiffcffr  2j— I  3pt>  56  M.T.8.  49,  plaintiff 
was  passing  down  the  corridor  of  a  department  store  and  fell  on  a 
•kid  plaoed  on  stops  in  the  alele.  3ho  was  familiar  with  the  at opt 
and  saw  them  as  aho  aporoaohed,  hut  did  not  know  of  tha  praaanoa  of 
the  skid  whloh  was  built  to  fit  into  tha  steps*  Her  attention  was 
attracted  by  goods  displayed  on  either  aids  of  the  aisle,  and  11  aha 
reaohed  the  end,  she  stepped  to  go  down  and  fell*   Xt  wa  there  held 
th«t  plaintiff  w-.a  not  guilty  of  contributory  negligenoe  as  s 
natter  of  law* 

In  JUUnoH  >ssstaU  WlllQrt   ▼•   <MU  »2  111.  183,  the 
brakemaa  on  oars  was  struck  by  an  awning  whloh  forsed  »d  obstruotion 
negligently  placed  too  ne  r  the  traok.  The  awning  w*s  risible  to 
anyone  who  looked*   A  verdict  w;o  rendered  for  plaintiff  and  reversed 
on  grounds  with  which  we  are  not  here  conoerned.   On  the  apeclflc 
queetion  of  negligence,  however,  the  court  aald  th  t  the  danger  of  the 
awning  wae  of  such  a  character  as  well  Might  ssoape  the  observation  of 
a  person  who  had  been  in  the  employ  of  the  defendant  for  a  long  period 
of  time,  and  th  t  there  was  no  reason  for  eupposing  th-t  plaintiff  had 
acquired  knowledge  of  the  una- fe  condition  of  the  awning  before  his 
Injury,  as  he  had  been  but  two  months  upon  the  road,  and  except  upon 
two  trips,  had  always  passed  the  particular  at  t ion  in  the  night* 

The  c-aea  cited  by  defendants  in  support  of  their  posi- 
tion see*  to  us  to  bs  inapplicable*  There  are  but  three*   In 
Chicago  tflty*.sr*  Oo*  v.  Banglaoono.  150  111.  App.  b89,  plaintiff's 
foot  was  Injured  on  a  oonveyor  between  the  rails  on  preniaes  where 
he  was  employed.   In  the  oouree  of  ita  opinion,  the  oourt  observed 
that  plaintiff  was  of  full  age,  had  worked  in  the  tunnel  before  and 
knew  the  construction  of  the  conveyor  and  th  t  be  must  be  held  to 
have  known  that  it  was  dangerous  to  put  his  foot  between  the  upper 
and  lower  r-iila.   This,  of  course,  is  not  aneJLagous  to  the  situation 
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in  the  instant  oaae  where  plaintiff  had  memer  before  made  use  of  the 

instrumentality  in  question,  namely  the  stairway. 

Im  3hiplev  t.  0.  a  A.1.1U,  164  111.  App.  69,  plaintiff 
was  injured,  as  at at  d  in  the  court 'a  opinion,  by  hfcs  own  negligence 
in  not  ascertaining  the  oondition  of  the  turntable  whioh  oauaed  the 
injury  before  entering  the  same,  in  disobedience  of  hia  instructions. 
Obviously,  thia  constituted  contributory  negligence  whioh  fomad  the 
•sale  of  the  court* a  decision. 

In  L.E.  &  *.  l.  *.   GO.,  t.  iUiOJb  189  111.  89,  it  waa 

held  th-t  to  authorise  a  recovery  against  a  railroad  company  for 

failure  to  rovide  an  employee  with  a  safe  plaoe  to  work,  it  ouat  be 

ahown  th  t  the  defendant  had  notice  of  the  defeot  complained  of,  and 

that  the  employee  did  not  know  thereof  and  had  not  an  ecual  oeana  of 

knowledge  with  the  master,  ?»nd  the  court  in  its  opinion,  said: 

*  If  the  evidence  shows  th  t  the  employee  has  had 
full  op;  ortunitiea  for  auoh  observ  tion,  it  is  auf  ioient 
to  oharge  him  with  knowledge." 

IB  the  instant  c-se,  it  appers  olearly  that  plaintiff  had  no  know- 
ledge of  the  cross  becm,  and  of  oouroe  it  cannot  be  said  by  analogy 
to  the  Wilson  caee  th  t  he  h  d  full  opportunities  for  auoh  observa- 
tion, unless  thia  oourt  should  go  to  the  extent  of  requiring  him  to 
make  a  tour  of  inspection  throughout  the  building  to  ir  rise  himself 
of  dangers  of  thia  kind. 

In  the  easee  cited  by  defendants,  the  relationship  of 
employer  and  employee  existed  in  e  oh  instance,   Plaintiff  herein, 
however,  w  s  not  an  employee  of  the  defendant,  so  th  t  the  uoual 
rules  governing  a  maeter  and  aervant  relationship  do  not  apply. 
Plaintiff  waa  a  "frequenter* wit bin  the  definition  of  the  Ohio  Code 
and  defendanta*  liability  irises  out  of  the  statutory  ,  roviaiona 
rather  than  out  of  the  law  of  master  and  servant. 
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Defendants  argue  th  t  in  order  to  hold  then  liable  for 

this  aooldent,  the  Ohio  Code  suet  be  construed  to  nean  than  employer 

beooaes  an  absolute  Insurer  of  the  safety  nnd  veil  being  of  every 

person  saployed  or  frequenter  who  is  on  the  job  during  oonstruotion 

of  ths  building.   e  find  it  unneoeeaary,  however,  to  go  to  this 

extent  to  sustain  the  judgment*   as  believe  that  the  rule  under  the 

Ohio  Oode  is  vsll  stntsd  in  the  case  of  alnwrl^ht  v.  The  -llwar 

Oonpany.au or;.:.,  to  be  as  follows: 

"a  peril  tb  t  night  be  visibls  and  apparent  to  a 
jerson  in  *  favorable  position  and  under  favorable  oiroun- 
stanoes  aight  not  be  obvious  to  another  person,  in  the  oaas 
ssnse  or  degree,  whose  position  is  less  favorable  to  observa- 
tion and  appreciation  of  danger*  Therefore,  whether  a 
ssrvant  was  gu-lty  of  negligence  in  falling  to  note  and  avoid 
a  peril  of  which  he  had  no  previous  knowledge,  or  whether  he 
would  be  entitled  to  notloe  thereof,  must  depend  upon  whether 
in  the  exercise  of  ordinary  o  re  under  all  olrouaetanoee  he 
should  have  discovered  it  in  tine  to  »void  it*" 

As  already  sVted,  the  olrouastanoes  in  this  c-  ae  indionte  thst 

plaintiff  was  obliged  to  walk  this  stairway  partly  sidewise  with  one 

hand  on  the  rail#  carrying  I  can  of  paint  in  the  other,  and  wearing 

s  peaked  cap.   In  this  situation,  we  believe  that  he  wan  in  the 

exerolss  of  ordinary  oxre  in  looking  down  and  straight  ahead.  Under 

the  olrouastanoes  it  Is  easily  ocuoelvablc  th  t  while  in  the  exercise 

of  ordinary  oare  he  failed  to  discover  the  oroes  bean  in  tiae  to  avoid 

it*   Ami  of  the  faote  in  the  case  wctc  before  the  jury,  »nd  we  are 

not  disposed  to  disturb  ths  verdiot  upon  the  ground  th  t  plaintiff  wsa 

guilty  of  contributory  negli.  enoe  as  a  aatter  of  law,  or  th  t  the 

danger  ama  so  open,  obvious  <ind  apparent  that  plaintiff  should  have 

avoided  it* 

Complaint  is  aade  by  plaintiff  e  given  instructions 

koa.  6,  7  and  8,  beoause  the  jury  w»s  oharged  in  general  ferns  under 

the  Ohio  Code  without  stating  the  conditions  and  Unit'  tione  upon  ths 

rights  therein.   Examination  of  defendants*  given  charges  seea  to  have 
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apprised  the  Jury  of  the  required  Halt  tions  eo  as  to  have  removed 
amy  poeslble  misunderstanding  on  their  pert. 

The  only  other  eeelgnaent  of  error  le  as  to  the  else 
of  the  Terdlot.  The  evidence  ehowe  thxt  plaintiff  wae  reaoTed  to  a 
hospital  after  the  injury,  where  he  remained  about  two  *ecks;  tha.t 
thereafter  he  ir^.i  unable  to  work  «t  hie  trade  for  approximately 
three  months;  tht  when  he  tried  to  reeuae  hie  trade  be  Buffered 
froa  weakness  when  bending  down  to  out  pipe  and  frequently  beoaae 
diary  while  walking  aoross  beans.   A  physician  testifying  on  behalf 
of  plaintiff  st  ted  th  t  in  bis  opinion  there  was  a  fraoture  at  the 
base  of  plaintiff's  skull;  that  this  w< s  shown  by  a  Rhoaberg  test* 
whioh  means  tht  when  a  person  ie  instructed  to  st»nd  aa  with  his 
feet  together  and  eyes  closed,  he  has  a  tendenoy  to  away  or  f?llj 
thnt  plaintiff *s  injuries  were  permanent  in  their  nature  and  that 
he  is  not  likely  to  entirely  regain  his  former  health.   ;t  the  tiae 
of  the  injury  plaintiff  was  36  yerxra  of  age.   In  addition  to  con- 
alderabxe  pain  and  guff  ring  whioh  he  endured,  his  earning  oapaolty 
has  been  impaired,  according  to  the  evidence,  and  the  spells  of 
dizziness  and  weakness  are  a  serious  handicap,   :  nder  the  circumstances, 
we  do  not  regard  the  verdlot  as  reduoed  to  &10,000  excessive. 

For  the  reasons  st  ted,  the  judgment  of  the  Superior 
Oourt  will  be  affirmed. 
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Opinion  filed  March  16,  1933 
MR.  JUSTIOI  rMIMD  DSLXVCHID  THS  OPIIION  Of  THE  COURT. 
Plaintiff  brought  an  wet ion  on  the  case  against  defend* 
ant  for  injury  olleged  to  hare  been  suet  ined  by  her  ae  «  result  of 
a  fall  from  the  platform  of  defendant's  railway  station  at  Argyle 
Avenue  in  Chicago,  while  waiting  for  the  approach  of  a  trsin  on  the 
Morning  of  u-eoembcr  19,  193d.  The  eause  was  tried  before  the  court 
and  a  jury  resulting  in  a  verdict  «»nd  judgment  in  faror  of  plaintiff 
for  £16,000. 

The  declaration  consisted  of  three  counts,  the  first 
of  which  was  withdrawn.  The  second  count  charged  th*t  it  was  the  duty 
of  defendant  to  keep,  maintln  and  operate  its  station  and  platform 
in  a  reasonably  safe  condition;  th  t  while  plaintiff  ws  on  said 
platform  preparing  to  board  a  train  and  in  the  exereiss  of  ordinary 
ears  for  her  own  safety,  the  defendant,  disregarding  its  duty,  eare- 
leeely,  negligently  and  improperly  suffered  and  permitted  the  eaid 
platform  to  be  overcrowded,  and  aleo  permitted  a  large  number  of 
persons  to  suddenly  rush,  surge,  crowd  and  move  toward  the  defend* nt*e 
said  train  with  great  foroe  and  violence  while  ehe  wae  preparing  to 
board  8-iid  train,  and  ae  a  direct  »nd  proximate  result  thereof,  plain- 
tiff wae  pushed  and  orowded  from  said  pi* t form  and  caused  to  fall  to 
and  upon  the  track  on  which  the  trsin  w  s  operated.  The  third  count 
is  elmilar  to  the  second  ind  oharged  further  th- t  defendant  oareleeely, 
negligently  and  improperly  failed  to  provide  a  eultable  or  sufficient 
number  of  men  to  properly  control  and  direct  the  movements  of  eueh 
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a  large  number  of  persona  at  wsre  permitted  to  be  and  remain  on  said 

platform,  and  filled  to  protaot  plaintiff  fro*  the  dan gar a  incident 

tharato. 

It  appears  from  tfaa  evidenoe  thmt  tho  acoident  occurred 

OB  tho  morning  of  December  19,  1339,  during  a  hoary  snowstorm  which 
had  bean  in  progress  for  about  two  days*   The  defendant  operated  an 
eloTatod  milroad  and  maintained  a  station  on  its  Evanston  branch 
known  as  "Argyie*  Station*  Tiokets  were  eold  downstairs  and  passen- 
gers were  then  admitted  to  an  enoloaure  with  stairs  leading  up  to  a 
loading  platform  with  tracks  on  eaoh  aide  thereof*  The  tricks  to  the 
wast  of  the  platform  o  rried  the  south  bound  and  those  on  the  east 
the  north  bound  traffic.  The  platform  was  340  fast  long,  12  feet 
wide  and  4  feet  above  the  level  of  the  ground  on  which  the  rails 
were  laid.   Ihere  were  no  railings  around  Mm  edges  of  the  platform* 

On  the  morning  of  the  aooident  there  was  approximately 
one  foot  of  snow  on  the  ground,  and  the  weather  was  bslow  freezing, 
with  a  16  miles  per  hour  gale  blowing  at  the  time*   There  warn  a 
general  traffio  tieup  in  the  City  of  Chicago  on  said  date*  Bumses 
were  not  running,  steam  roads  were  tied  up  on  account  of  congestion 
at  the  interlocking  plants*  and  the  surface  lines,  while  asking  an 
attempt  to  run,  were  extremely  irregular  ->nd  not  progressing  vary  far* 
By  re-  gon  of  these  conditions*  traffio  on  the  elevated  lines  was 
heavier  than  usual* 

It  appe  :re  that  plaintiff  mmfl  waiting  for  a  south  bound 
train*  At  7  o'olook  ttwfti  morning  three  trains  oame  from  the  north, 
none  of  which  stopped.   About  the  same  time  a  train  ap  reached  from 
the  south  going  north*   A  large  crowd  of  people  had  gathered  upoa  the 
platform  waiting  for  trains  in  either  direction.   As  a  north  bound 
tr*in  spproaohed  the  Argyle  Stntion,  rereons  cushed  and  surged  in 
every  direction,  seeking  to  gain  sntranoe  to  the  various  oars  am 
the  train  slowed  down  at  the  platform*  It  was  during  this  rash  that 
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plaintiff  was  uehed,  while  standing  on  ths  platfora,  osusing  her  to 
fill  on  the  edge  thereof  and  froa  there  down  on  the  traoks.  Her 
foot  flow  out  froa  under  her  and  ehe  fell  horizontally  on  her  :  nok 
on  the  edge  of  the  platform  and  froa  there  down  aoross  the  traoks, 
causing  aevere  injuries. 

It  is  firat  urged  as  grounds  for  reversal  that  both 
oounts  of  the  dealo.rn.tlon  were  fatally  defeotive  and  insufficient, 
even  after  verdiot,  to  support  a  Judgment  against  defendant,  in 
that  they  failed  to  allege  faots  showing  s  duty  on  the  part  of  defend- 
ant to  anticipate  the  svddsn  rush  of  a  large  nuaber  of  people,  and  to 
have  thus  guarded  against  the  aooident.   counsels1  arguaent  is  pre- 
dicated largely  on  the  additional  averments  in  the  third  count  that 
defendant  failed  to  provide  ■>..   suitable  or  sufficient  nuaber  of  aen  to 
properly  control  and  direct  the  movement e  of  the  crowd  that  was  per- 
aitted  to  be  and  remain  on  the  platfora,  and  disregard*  the  allega- 
tion contained  in  both  oounts  th-»t  it  was  defendant's  doty  to  keep  the 
station  and  platfora  in  a  reasonably  safe  oondition  and  the  breach  of 
that  duty  by  "negligently  and  improperly  suffering  end  pc rait ting  the 
said  platfora  to  beoome  o»rorowded."   In  fact,  thnt  portion  of  the 
declaration  last  quoted  was  inadvertently  oaitted  froa  defendant's 
abstraot  of  record  and  counsels'  arguaent  fslls  to  take  this  very 
lm  ortant  allegation  into  aocount.   Defendant  by  its  brief  eonoedes 
the  fundamental  rule  th  t  in  order  to  state  a  good  oause  of  notion, 
throe  oloaents  are  indispensable;  First,  a  duty  on  ths  part  of 
dsftndant  to  plaintiff;  Second,  a  breach  of  th  t  duty;  and  third, 
an  Injury  resulting  proximately  froa  such  breach.   Measured  by  this 
standard,  plaintiff's  declaration,  even  though  it  aay  be  defective 
in  form,  is  not  wholly  insufflolnnt  and  under  the  rule  laid  down  in 
Jalth  v.  xutledgs.  332  111.  150,  and  "r  lift  HI  ▼.  Oltv  of  7hloago. 
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£32  111*  70,  and  followed  la  ell  reoent  decisions,  if  the  declaration 
states  a  onuse  of  notion,  however  defectively  or  imperfectly  and  the 
issue  joined  requires  proof  of  the  facta  defectively  stated,  the 
leolaratlon  will  oe  auffioient  to  eustain  the  judgment  after  verdict. 

Illinois  Jentral  :l.  R.  Co.  v.  [rest.  75  111. App.  337, 
is  similar  in  many  respects  to  the  instant  proceeding.   There,  too, 
plaintiff  fell  froei  the  platform  of  a  r-jiirond  station  and  was  injured. 
An  unusually  large  crowd  of  people  were  gathered  on  the  platform  to 
await  ap  .rosching  trains.   The  declaration  contained  oounta  hawing 
similar  awerments  to  those  in  the  instant  av.se,  and  there  too  defend- 
ant asked  the  oourt  to  instruct  the  jury  th  t  they  disregard  e*oh 
count.   The  instructions  offered,  however,  were  overruled  and  judgment 
entered  in  f*vor  of  Plaintiff  was  affi-med.   The  rule  is  well  estab- 
lished th  t  one  good  count  to  which  evidence  is  applicable  and  which  is 
sufficient  to  su-taln  judgment,  cures  any  error  in  refusing  to  instruot 
the  jury  to  disregard  other  count e  whioh  may  be  faulty,   iconic  ▼  • 
,o3ride.  234  111.  146,  wine;  v.  Smith.  190  111.  App,  375.   whatever  may 
be  said  as  to  the  sufficiency  of  th  <t  portion  of  the  third  oount  to 
which  objection  le  made,  there  still  regain  sufficient  allegations  in 
the  second  count,  as  heretofore  pointed  out,  to  whioh  evidence  adduced 
upon  the  hearing  is  applicable,  to  su  tain  the  judgment. 

It  le  urged,  however,  th- t  neither  count  of  the  declara- 
tion was  supported  by  sufficient  evidence  to  warrant  a  submission  of  th« 
ease  to  the  jury.  Under  the  well  eetablisbed  rule  in  this  stite,  a 
verdict  will  not  be  disturbed  unleea  it  is  olearly  and  manifeetly  againt 
the  weight  of  the  evldenoe  (Cohn  v,  *olf.  303  ill.  App.  226}  fcoster  v. 
Swans on.  189  111.  App.  344)  and  where  there  is  some  evidence,  whioh  if 
true,  fairly  tends  to  prove  the  allegations  of  the  oounta,  the  eaee 
must  be  submitted  to  the  jury.   Illinois  Jcntrrq  ^.  «.  Co.  v.  Tre*>t. 
75  111.  App.  337,  (affirmed  in  179  111.  576).   «onslder*bie  evidence 
was  adduced  at  the  trial  to  establish  the  charge  th  t  the  platform  wee 
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crowded  and  th  t  j'Mom  aw.-vl ting  trains  flushed  and  surged  in  all 
directions  as  trains  approaohsd,   Ons  witnesa,  speaking  of  the 
crowded  condition  of  the  platform,  said]  "They  were  all  around  as; 
elose  n round  as.  Thers  was  just  standing  room*  •  •  ■  It  seeas  to 
as  like  there  were  thousands  of  people  on  th  t  platform  that  morning) 
it  was  so  arowded.   After  they  cane  up  out  of  the  stairway  they  sur- 
ged ahead  as  host  they  could,  whlob  ushed  us  all.  The  crowd  showed 
all  the  way,  when  we  went  through  th-\t  orowd  we  went  just  whatever 
way  they  pushed*   hen  the  train  oaas  along  they  mashed  worse. "   One 
of  the  oeourrenoe  witnesses  testified  with  referenoe  to  the  aooldent 
that,  "The  orowd  pushed  ber*   1  saw  her.  She  was  pushed  off  the 
east  slds  of  the  platform  on  to  those  traoke*   1  just  saw  her  pushed 
off  by  the  crowd* H   Defendant  oontends  th-  t  the  aooldent  wee  not 
caused  by  the  pushing  and  surging  of  the  orowd  but  by  the  rush  of 
an  Individual  as  a  trnln  approaohsd  froa  the  south,  and  points  out 
evidence  in  the  record  of  an  oeourrenoe  witness  to  sustain  its 
position*  this,  however,  was  one  of  the  disputed  Questions  of  faot 
upon  whioh  there  was  evidenoe  pro  and  oon,  and  it  was  within  the  sols 
province  of  the  jury  to  determine  the  question  of  faot  from  the  evi- 
dence presented  by  both  sides.   e  have  examined  the  reoord  c  re  fully 
and  conolude  there  we  sufficient  evidenoe  adduced  to  warrant  sub- 
mitting the  oase  to  the  jury  under  the  well  settled  rule  heretofore 
quoted  and  we  are  not  disposed  to  disturb  the  verdlot  as  being  against 
the  elear  and  manifest  weight  of  the  evidenoe  or  upon  the  ground  that 
the  counts  of  the  declaration  were  not  suf floiently  eutmorted  by 
evidenoe  to  constitute  issues  of  faot  for  the  jury. 

It  appears  thwt  upon  trial  the  oourt  permitted  Or* 
ureenspahn,  over  the  objection  of  the  defendant,  to  give  his  diagnosis 
based  upon  oertain  K-ray  films  claimed  to  have  been  taken  January 
30,  1930,  but  not  produood  at  the  hearing*   The  witness  testified 
that  ho  made  a  diligent  searoh  of  his  offloe  but  was  unable  to  loeate 
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the   filae;   th*t  he  had  a  regular   place  for  the  eafe-keepln,:  of  eueh 
fllae  but  they  were  not  In  the  files;   th-t   he   eearehed  all  parte  of 
hie  office  and  oaueed  a  further  eearoh  to  be  aade  by  hie  aeaieVnt, 
without  avail;   that  he  did  not  diapoee  of  the  fllme  or  ^lve  thee  to 
anyone  or  send  the*  out  of  hie  office  and  that  there  wae  no  r*oord 
in  hie  of floe  showing  any  diepoeition  thereof*     Dpon  thle  showing, 
the  court  permitted  Ur.  areenepahn  to  make  a  diagnosis  of  the  lost 
fllae.  whioh  inoluded  an  opinion  th-t   the   fllae  dieoloeed  a  skull 
fracture.      Froa  other  fllae  tsken  later  which  were  introduced  in 
evidenoe,   several  expert  wltneeses  testified  that  in  their  opinion 
no  fracture  appeared,     Defendant  oontende  thrt  the  foundation  laid 
for  Or*   GreenepahA*s   teetiaony  as  to  the  lost   fllae  wne  ineuff lolent* 
An  examination  of  the  record,   however,   dleoloees  that  the  only  object- 
ion to  thedootor's  testlaony  was  that  "the  fllae  ha  we  not  been  prey- 
duoed  and  that  they  are  the  beet  evidenoe* »     The  eufficiency  of 
plaintiff 'e  evidence  to  lay  •   foundation  for  the  introduction  of 
eeeondary  evidence  was  not  questioned  end  therefore  defendant  it 
precluded  froa  objecting  upon  th<;t  ground  on  appeal*     It  seeae  to 
be  defendant* s  contention  th  t  eoae  other  or  different  rule  exists 
with  reference  to  X-ray  photographs  or  fllae  than  that  ordinarily 
applied  to  lost  documents,   because   filas,   as  oounsel  oontende,  are 
at   oeet  aerely  seoondn ry  evidence,   and  that  a  witness  should  not 
be  permitted  to  give  evidence  of  the  contents  of  secondary  evidenoe, 
especially  where  it  is  necessary  to  explain  to  the  jury  what  the  flla 
itself  means,   by  witnesses  who  «vre   skilled  in  reading  the  saae*      The 
esses  cited  by  defendant  in  support  of  this  oontention,  however,  d* 
not  sustain  its   position.      In  Kruersr  v.   ftffflfl ygaftT -   149  111*   App.   440, 
the  court   in  discussing  this  particular  question,aerely   stated  th-t 
while  euffloient  foundation  was  laid  to  permit   the  Xf*ray  skiagraph 
of  appellee**  ara  to  be  introduced  in  evidenoe,   suoh  skiagraph  is 
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by  no  ■•ana  conclusive  aa  to  the  conditions  *»otually  existing  In 
the  arm;  that  the  skiagraph  is  not  a  ploture  of  the  objeot  or  sub- 
stnoe  itself,  but  of  the  shadow  merely  which  is  oast  by  suoh  objeot 
or  substance,  and  the  evldenoe  dlaoloeee  that  a  ploture  thus  orodueed 
le  frequently  inaccurate  and  misleading  owing  to  the  divergence  and 
distortion*   hile  this  is  undoubtedly  true,  it  throws  no  light  upon 
the  question  of  whether  expert  testimony  may  be  adduced  to  analylce 
a  skiagraph,  taken  by  the  witness  himself*   In  the  other  oaee  cited, 
Htltnfl  ▼•  tflooalnKton  Panning  Jo. .  190  111*  App*  511,  it  appears 
that  an  X-ray  picture  was  taken  of  the  injured  person  and  doctors 
were  permitted  over  the  objection  of  appellant  to  testify  what  the 
X-ray  showed  without  producing  the  photograph*  The  court  held  that 
the  photograph  warn  the  boat  evidence  ae  to  what  it  showed*  In  that 
oaee,  however,  no  evidence  was  introduced,  so  far  ss  the  opinion  of 
the  court  shows,  to  lay  a  foundation  for  the  introduction  of  seoondary 
evidence*  Ko  other  oases  are  cited  and  we  have  been  unable  to  find 
any  which  enunioate  the  suggested  rule* 

It  is  lastly  urged  tb-t  the  verdict  is  excessive.   Oen- 
elderable  evidence  wae  introduced  upon  the  hearing  with  reference  to 
the  nature  and  extent  of  defend  nt»s  injuries.   There  wae  a  oonfllot 
in  the  evidence  as  to  whether  or  not  plaintiff  had  sustains i   a  con- 
cussion of  the  brain*  There  is  no  dispute,  however,  of  the  salient 
facts  th  t  plaintiff  was  in  good  be  ltb  prior  to  the  accident;  that 
as  a  result  of  the  injuries  sustained  by  her  she  suffered  extreme 
pains  and  beoame  inoapaciated  for  a  long  period  of  time*   3he  was 
under  the  oare  of  physicians  for  aany  months,  subject  to  dizsinesa, 
rigidity  in  the  base  of  her  skull,  pains  bout  the  hips,  shoulder 
blades,  arms  and  bok,  nausea  and  weakness.   The  first  time  ahe  was 
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out  of  bod  for  on  entire  day  was  in  Juno  or  July,  about  six  months 
after  the  aooident.   sbyslolano  testified  th  t  she  was  subjeot  to 
extreme  nervousness,  general  lassitude  and  confused  mentality  and 
suffered  fro*  lack  of  sleep  and  loos  of  appetite.   Up  to  the  tine  of 
the  trial  plaintiff  was  unable  to  return  to  work  and  there  is  evi- 
denee  in  the  reoord  th*t  her  health  has  been  permanently  impaired. 
It  is  always  difficult  *t  beet  to  estimate  the  damage  resulting  from 
injuries,  and  it  is  within  the  province  of  the  jury  to  determine  from 
all  the  evidence  what  fair  compensation  should  be  paid  to  the  person 
injured.   It  frequently  happens  t  at  injuries  of  this  oh«raot*r  may 
bo  more  serious  than  fractures  or  other  tangible  disabilities. 
Those  are  matters,  however,  for  ths  jury«s  consideration,  and  wo  are 
not  disposed  t.o  dlstrub  the  rerdict  in  thie  case  as  beinc  exeeeslve, 

*•  find  no  reversible  error.  The  judgment  of  the 
Superior  Court  will  therefore  bo  affirmed, 

sstsVIHMsl 

HXJUCi,    P,J.    AJU)   fcIL30«,   J.    00*01    . 


8 


bsiixtct  .■■      u  to  Mb  unr  \*b  »<xl*a«  MM  *©l  &Kf  lo  #j** 


has  q»»l«  io  i 

■  ', 

:  sou ub 

KISOC    Ti*l    #£{fa    Mfll&i 


kXHfl 


MM 

SMITH  BROS.,  inc.,   a  corporation. 

Appellee, 

▼. 

THOMPSON  101  CJWAM  COMPAMY,  a 
Corpora t ion,  and  Ikhh 
A  0U1M  CO,,  4  oorpor- tion, 

app.u««..     {     265  I. A.  609' 

Opinion  filed  March  16,   1933 
MA.    JUSTICE  FHIEI0  Q£i.ms£U   THE   OriiilOU   OF  THI  COURT. 
Plaintiff  instituted  an  notion  in  tort  in  the  Municipal 
Court  of  *hio",f,o  against  Thompson  loe  Cream  Company  and  jc*hn  tiroe. 
Hay  A  Grain  Company,  defendants.     The  oauee  wae  heard  by  the  court 
without   s   jury  «?nd  resulted  in  a  finding  and   judgment   for  2434.00 
against  Thompson  Ice     ream  Company,  the  other  defendant  hawing  been 
dismissed  out  of  the  oase  during  the  trial. 

The   facte  so  far  as  they  are  material   to   the  issues 
inrolTSd,   disclose  tb  t  on  December  30,   1929,   defendant  Thompson 
IoeOream  Company's  truck  was  parked  on  the  west  side  of  Clark  Street 
near  Ireland  Awenue   facing  north  and     roceeded   across  the  south 
bound  street  o?t  tmok  in  a  northeasterly   iireotion  to  the  north 
bound  traces.      A  truck  owned  and  operated  by  Kahn   Bros.   Hay  A  Crnln 
Company  was  at  a^id  time  proceeding  in  a  southerly  dlreotlon  on 
Clark  Street,   followed  at  a  distance  of  approximately  50   feet  and 
somewhat  to  the  left  thereof  by  plaintiff's  truck,      without  warning 
the  Kahn  Bros,   truok  came  to  a  sudden  stop  in  order  to  allow 
defendant  to  pass  in  front  of  it  .  orosa  the  street  and  plaintiff's 
truok,   which  according  to  the  evidence,  was  then  being  driven  at  a 
epoed  of  approximately  ?.0  milee  ^mr  hour,   oraehed  into  the  rear  end 
of  the  k-Oin  xiroe.    truok,  oaueing  damages,   which  by  stipulation  of  the 
partiee,    reasonably  amounted  to  £424.00. 
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As  grounds  for  r«vers*l  it  is  first  urged  that  th«  trial 
oourt  determined  tbs   issues  *gslnot  defendant  chiefly  on  the  ground 
that  defendant  *ne  r«eponelble  for  the  aeoldeat  beoauae  it  had 

violated  n  city  orlinanoe  by  :  >rkiag  its  truok  on  U«  wroag  aids  of 
tho  street,   and  tb  t  th«  vlolatioa  of  a  oity  ordiaance,   though  ad- 
mitted,  »  s  not  ebe  proximate  cause  of  tho  collision.     OonsiOrable 
evidence  was  adduced  upon  tbs  h*--rin«  by  various  witnesses  with  rsf- 
oroaoo  to  ths  aanner  ia  whieh  the   collision  ooourrod  and   froa  a 
oloao  examination  of  tho  rooord  wo  are  lod  to  the  conclusion  that 
tho  question  of  liability  was  determined  by  the  oourt  not  u;;on  tbe 
violation  of  an  orcfin-aoe  alone ,   but  upoa  the  ^ener*l  question  of 
nogllgenoe,  whioh  was  one  of  fact   to  be  determined  froa  sll   the  oir- 
ouaat tnees  in  the  o  se. 

The  salient  f»ots   in  evidence  disclose  tb  t   plaintiff 
wae  in  the  exeroiae  of  due  onre,   proceeding  at  a  moderate  r-te  of 
speed,    *ad  tb  t  the  driver  of     inintiff's  truok  tTled  to  avoid  the 
collision  but  waa  unable  to  do  ao  beosuae  the  truok  proceeding  hia 
o-i«*  to  a  sudden  stop.     So  far  is  the  C&bn  ;Jroe.  truok  ia  concerned, 
it  area  neoeeeary  for  the  driver  to  atop  hia  truok  suddenly  in  order 
to  allow  the  ihonpoon  loe  Cream  Company  true*  to  paaa  in  front  of 
it  and  thus  avoid  a  eolxlalon  between  tboae  two  vehicles.     The 
oollision  occurred  *t  9:50  in  tbe  morning  on  a  ole*r,  dry  day.      The 
defendant1 a  driver,  started  bis   truok  where  it  was  parked  on  the 
wroag  aide  of  tho  street,   pul-intj  out  in  first  apaed,   tnd  aa  be 
proceeded  aoroe*  the  tr»*ok,   he  gomj  tbe  Xahn   ^roe.  truok,   which  had 
the  right  of  way,   stop  suddenly  about  ten  feat  north,  whereupon  be 
continued  serosa  the  track.     The  collision  ensued  a  aoaeat  1 ter. 
M-aif^atly,  it  *«va  the  duty  of  tho  defendant's  driver  to  look  before 
goiag  out  onto  the  southbound  tr*> ok/to  exerolde  reasonable  care 
end  tsfct  every     reoautloa  neoeaasry  to  avoid  interference  with  the 
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two  onooming  truoks  froa  the  north*   There  is  no  charge  tout  those 
truoko  were  driving  at  sn  eroessive  tote  of  speed,  and  if  there  was 
■»ny  doubt  about  the  ebiiity  of  defendant'*  truok  to  oroes  the  street 
without  interfering  with  the  two  south  bound  truoks,  it  whs  the 
driver's  duty  to  giro  then  the  right  of  way.   however,  these  faots 
wore  all  before  the  court  who  had  an  opportunity  to  hoar  and  observe 
the  witnesses  and  determine  the  question  of  negligenoe,  and  we  are 
not  dispoood  to  distvrb  the  judgment  under  the  disputed  evidenoo 
of  the  oaee. 

Defendant  also  contends  that  plaintiff  was  guilty  of 
contributory  negligenoe,  because  as  is  st?.ted  in  its  brief,  plain- 
tiffs driver  w«*s  not  &  liocnaed  chauffeur  and  was  driving  the  truok 
in  violation  of  cot ion  39  of  the  Illinois  Motor  Yehiole  **aw.   In 
this  oontentlon  defendant  scene  strangtly  inconsistent  beoause  it 
insists  with  reference  to  the  parking  ordinance  th  t  the  violation 
thereof  ie  only  r»riar-  fade  evldenoe  of  negligence,  «nd  tta.-t  the 
violation  thereof  by  defendant  Mi  not  the  proxiaate  cause  of  the 
collision;  whereas  with  reference  to  the  statute  requiring  chauffeurs 
eaployod  by  corporations  to  be  specially  licenced,  it  takes  the 
position  th  t  this  constitutes  negligence  that  should  preoludo  plain- 
tiff froa  recovering  on  its  olala.   M  concur  in  the  rule  as  laid 
down  by  the  defendant,  that  the  violation  of  an  ordinanoe  or  statute 
is  only  prlaa  facie  evidence  of  negligence.   In  the  instant  case. 
It  any  be  oonoodod  th  t  the  drivers  of  both  truoks  had  violated  sa 
ordinance  or  statute  and  in  this  situation  ths  question  of  liability 
wis  to  be  deternined  by  an  inquiry  as  to  which  party  uroxlaately 
caused  the  collision.   Ths  court  evidently  followed  this  rule  and 
aads  its  finding  upon  the  whole  evidence. 

legllgenoo  ass  generally  been  considered  by  the  courts 
as  a  relative  tern  and  where  under  one  set  of  olrouastanoes  a  party 
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any  be  guilty  of  negllgenoe,  he  aay  under  other  conditions  he 
absolved  therefroa.   It  seeas  evident  to  ue  th  t  |  reasonably 
demt  person  operating  *  large  truok,who  had  parked  on  the  wrong  side 
of  the  street  of  a  busy  thoroughfare  with  etreet  o»ra  and  other 
truffle  proceeding  In  both  Hreotione,  ehould  be  fully  alert  a  ad 
use  »  degree  of  care  to  avoid  Injury  tb  t  Is  oeaaeneurate  with  the 
olrounst-mces  |f|  e  ring  In  thle  ease,  and  we  ire  not  prepared  to 
disturb  9   finding  ind  judgment  whloh  holds  It  to  be  negligent  con- 
duct on  the   ,rt  of  t  lriver  who  pulls  out  In  front  of  oaooalng 
trafflo  under  the  olrouaet&noee  shown  by  this  record. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 
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ma.  ju  xias  rmsMD  diuvkr&d  ihi  opxbiom  or  ths  const. 

This  la  an  interlocutory  appeal  from  an  order  appoint- 
ing a  receiver  in  a  foreclosure  proceeding,  prosecuted  by  the  holder 
of  a  junior  mortgage  eneumbranoe,  who,  being  aade  a  party  defendant 
ae  an  "unknown  owner" ,  o*me  into  the  proceeding  after  the  order  of 
appointment  was  ant  red,  but  witnin  the  tine  fixed  by  statute  for 
perfecting  an  interlocutory  appeal. 

e  allegations  of  the  yeri f led  bill  of  complaint 
afford  scant  ground  for  the  appointment,  i i  nk  v.  :iet  el«  263  111. 
App.  316.   / fter  «p  ^iontlon  for  i  receiver  h«d  been  made,  however, 
the  motion  was  continued  various  times  until  November  30,  1931,  the 
date  of  the  appointment •  On  the  preoeedlng  day  solicitors  for  com- 
plainant served  notice  upon  parties  of  record  et  ting  tb-t  they 
would  preeent  to  the  court  in  eup  ort  of  their  notion  for  the  ap- 
pointment of  a  receiver,  a.  verified  petition,  eopy  of  which  was 
served  together  with  said  notice.   The  record  shows  that  the  notice 
nnd  «titlon  were  filed  with  the  clefck  of  the  Jiroult  Court  on 
November  30,  1931,  and  it  is  oonooded  hat  the  alienations  of  the 
petition  supply  the  deficiencies  of  the  verified  bill  of  complaint, 
nnd  are  euffioient  to  sup  ort  the  order,   however,  sj  eliant  takss 
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the  position  th  it  the  cup  lemsntal  petition  w*s  not  before  the  oourt 
whom  the  appointment  was  s««de,  and  in  support  of  this  contention  he 
relies  u  on  the  language  of  the  order  whioh  recites  that  the  o.-mee 
seas  on  to  be  henrd  "in  accordance  with  the  prayer  of  the  verified 
bill  of  oomplaint  filed  in  eaid  oase  and  the  agreements  oont  ined 
in  the  truat  deed  therein  sought  to  be  foreclosed,  and  the  oourt 
having  considered  said  Mil  and  trust  deed,  and  now  being  fully  ad- 
vised in  the  preaiees,  doth  find,  eto.H 

The  petition  sets  forth  in  detail  a  description  of  the 
pro  .ertjr  oonveyed  as  security,  the  gross  rental  thereof,  and  a  de- 
t  iled  account  of  the  managing  expenses,  and  it  elsarly  ap  ears 
therefrom  th?t  the  real  estate  affords  eoant  security  for  the  sort- 
gage  indebtedness*   Having  failed  to  sake  these  allegations  in  the 
bill  of  oomplaint,  it  aeeas  olear  th.  t  the  petition  was  prepared  to 
supply  the  deficiencies  of  the  bill  and  for  the  purpose  of  bringing 
complaint  within  the  rule  which  requires  parties  to  present  equit- 
able considerations  to  support  the  application  for  a  receiver* 
Hotlos  and  a  copy  of  this  petition  were  served  upon  the  solicitors 
of  record,  the  notioe  str  ting  tfc~t  complainants  would  appear  before 
the  ohnnoeilor  J*nd  present  in  sup  .ort  of  their  notion  for  the  appoint- 
ment of  n  receiver  ■  a  certain  petition,  oopy  of  which  is  attached 
hereto  and  herewith  served  upon  you*"  The  record  shows  that  the 
copies  and  petition  were  filed  on  the  1  y  of  the  appointment  and 
it  is  inconceivable  thst  the  petition,  after  being  prepared  and 
served  upon  counsel  and  filed  with  the  olerk  of  the  oourt,  wae  not 
presented  to  the  oourt  for  consideration.   Counsel  for  appellsnt 
was  not  present  when  the  order  was  enter  d  and  the  only  baste  for  his 
contention  th  t  ths  petition  Ml  not  before  the  oourt  rests  upon  the 
recital  in  ths  order  hsrslnbefore  quoted.  We  have  ths  entire  reoord 
before  us,  however,  including  the  notioe  and  petition,  -nd  it  eppsars 
therefrom  th*t  ample  showing  was  mads  to  sup  ort  the  order* 
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T  e  further  ground  urged  for  reYereal  relet  a  to  the 
fixing  end  approval  of  ooaplainant'a  bond.   The  order  of  appolntaeat 
entered  on  &oveaber  30,  1»31,  gnwe  ooaplalnant  ten  daya  within  whioh 
to  Tile  its  bond,  ho  bond  waa  filed  rlthin  the  tin*  epeoified  in 
the  order,  however,  but  on  Jeeeaber  7,  1331,  ooaplainant,  pruaunt  to 
notioe  given,  procured  an  order  obtaining  leave  to  file  ita  bond 
inataater  and  the  approval  thereof  by  the  court.   Aa  a  reeult  of  thie 
prooedure  the  appellant  oontenda  th«t  the  filing  of  the  eoaplalnaat • a 
bond  after  the  expiration  of  the  tiae  liaited  by  the  appointing  order, 
doee  not  serve  to  render  effeotive  the  order  appointing  the  receiver. 

*e  cannot  agree  with  thia  contention  however.   eotion 
123  of  the  rraotioe  Act  providing  for  appeals  froa  interlocutory 
cade  re  apeoiflea  th-st  auoh  appeals  auat  be  taken  within  thirty  dayj 
froa  the  entry  of  the  order.   Appellant a  were  therefore  obliged  to 
take  their  appeal  within  thirty  daya  froa  Moveaber  30,  1931,  whea  the 
order  wae  entered,   if  they  had  deferred  doing  thia  until  after  thirty 
daya  had  expired,  they  would  have  loat  their  right  of  appeal,  whioh  la 
purefcy  statutory.   They  did,  however,  perfect  their  appeal  within  the 
reauired  tiae.  IfeU  appeal  ia  froa  the  order  of  appoint aent  »nd  the 
validity  of  that  order  ia  the  only  question  before  ua.  That  order  on 
ita  face  la  regular  and  we  aee  no  reaaon  for  diaturbing  it. 

Appellante  rely  for  their  poaitlon  on  Liohatem  v.  J> 
Roaonbaua  Urala  Coacanv,  176  111.  App.  330,  wherein  it  wae  held  that 
an  injunotional  order  whioh  failed  to  fix  a  tiae  within  whioh  ooa- 

plainant  should  file  hie  bond,  in  effect  delegated  to  oomplainant  the 
power  to  deoide  whether  the  need  for  a  preliainary  injunction  wia 
urgent  or  otherwise.   That  onae  la  not  controlling,  however,  because 
the  order  there  wso  Invalid  on  ita  faoe,  while  thia  order  ia  proper. 

The  equitiea  of  the  case  justify  the  appomtaent,  and  no 
error  was  ooaaitted.  The  order  of  the  Circuit  Court  will  therefore 
be  af firaed. 
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JOE   0£H8TE1H9 

Coaplalnant  -   /.ppelxee, 
v, 
QIORCii  1.IL01U6,    et   al., 

Jef*adante* 
Ob  Appenl  of  AW  ttsa\j 

D.f.B*„wPp.ix«t.     )  2  6  5  I  .A.  6  09' 

Opinion  filed  March  16,  1933 
MR.  JUSTICE  rRIEHD  DELIVERED  THE  OPI1I01  OF  THE  GOV      , 
On  July  3,  1931,  the  Circuit  ;ourt  of  Cook  County 
appointed  the  Lawndale  imtional  Bank  receiver  in  a  foreclosure 
proceeding.  Ob  January  6,  1933,  appellant  filed  her  verified  peti- 
tion for  the  removal  of  the  receiver*  The  prayer  of  the  petition 
was  denied  by  the  oourt  and  an  appeal  prayed  therefrosi.   It  purports 
to  he  an  interlocutory  appeal  and  two  grounde  are  urged  for  reversal 
of  the  order,  naavely,  (1)  th-t  the  bill  was  insufficient  to  support 
the  order,  and  (  )  that  aa  amendment  was  allowed  substituting  oae 
party  ooaplalnant  for  another* 

Section  122,  Chapter  110,  Illinois  eviaed  Statutes, 
prorides  th-'t  whenever  an  interlocutory  order  or  decree  is  entered 
in  any  suit  then  pending,  "granting  an  injunction,  or  overruling  a 
action  to  dissolve  the  eaae,  or  enlarging  the  soope  of  an  injunction 
order,  or  appointing  a  reoeiver,  or  giving  other  or  further  powers 
or  property  to  a  rsceiver  already  appointed,  aa  appeal  aay  be  takea 
froa  such  Interlocutory  order  or  decree* * 

Appellee  has  filed  no  brief  in  this  proceeding*  While 
it  appears  froa  appellaaVe  brief  and  argument  th  t  the  order 
appointing  the  reoeiver  nay  have  been  improvident  ly  entered  bee  use 
of  the  insufficient  ahowing  aade  by  the  bill  of  ooaplaint,  no  in- 
terlocutory appeal  was  taken  froa  th  t  order  within  the  tiae  fixed 
by  the  statuts.  dy  this  appeal  appellant  seeks  to  review  the  order 
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•f  the  chancellor  ienying  the   petition  to  reaove  the  receiver. 
Under  the  foregoing  atatute  en  interlocutory  appeal  does  not  lie 
fron  aueh  order.     The  ftffjtl  will  therefore  be  diaalaaed. 

APPIAL   OlSHltSIO. 

MIB- .  .       .    .    AMD  W1LS0X,   J.    COnCUrt. 
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AAROM  /ALSTilli,   doing   business 
at   A0*I   L    -TMiK   CO., 

(Flaintiff)    appsliee, 

▼. 

HIATh  A   IILU9AI  HTQ.    30., 
ft  Corporation, 


(Defendnnt)    App«lx«nt. 
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Opinion  filed  March  16,  1933 

MR,  JU8TI0I  WILSOJI  0SLIVS7F0  THS  0.  1U10*   OF  THI  COURT* 

Plaintiff  brought  his  motion  for  damages  for  breaoh 
of  warranty  growing  out  of  the  sale  by  the  defendant  to  th«  plaintiff 
of  certain  paint  or  pigment  used  in  the  coloring  of  leather,   :l*in- 
tiff*s  declaration  consisted  of  three  counts. 

The  fir  t  count  oharges  th*t  the  defendant  sold  the 
plaintiff  ■  certain  mahogany  paint,  which  was  manufactured  by  the 
defendant  And  used  by  the  plaintiff  for  the  purpose  of  coreri 
leather,  which  leather  was  afterwards  retailed  by  the  plaintiff  to 
his  trade  which  used  it  in  the  manufacture  of  traweling  mags,  etc., 
*nd  th  t  the  plaintiff  relied  upon  the  skill  of  the  defendant  in 
manufacturing  a  mahogany  paste  suitable  for  the  purpose  for  which 
it  warn  intended;  th  t  ths  defendant  sold  and  furnished  to  the  plain- 
tiff AAhogany  paste  whioh  was  defeotiwe  and  whioh  was  used  by  the 
plaintiff  in  his  business  or  trade,  as  a  result  of  which  ths  plaintiff 
was  damaged* 

The  seoond  count  is  based  upon  practically  the  ease 
facts  and  cherges  an  express  warranty* 

The  third  count  is  similar  to  the  first  count* 

Defendant  filed  a  olea  of  the  general  issue  nad  the 
cause  wis  heard  before  the  oourt  without  a  jury,  resulting  la  a 
finding  in  firor  of  the  plaintiff,  damages  were  assessed  at  the  eum 
•f  $S, 590. 30,  and  judgment  entered  on  the  finding* 

From  the  focts  it  appears  that  plaintiff's  business 
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consisted  of  buying  leather  and  coloring  it  with  a  Mixture  w de 
of  paint  combined  with  oil,  «loohol  nd  l^oquer.   After  the  leather 
wee  colored  it  wrs  out  into  different  sizes  and  sold  to  manufacturer*, 
for  the  purpose  of  making  it  into  bags,  suit  oases,  and  other 
leather  goods. 

Prior  to  the  shipment  in  question,  plaintiff  had 
dealt  with  defendant  and  had  purchased  some  of  the  aahogany  paste 
whioh  had  been  suitable  for  the  purposs  ?ind  had  also  purchased  some 
of  the  Material  whioh  had  been  unamitable  nnd  unfit*   The  defendant, 
through  its  representative  Conway,  was  familiar  with  the  purpose 
for  whioh  the  mahogany  paste  was  purchased.   In  June  of  the  year  1337, 
plaintiff  explained  to  Conway  that  oertain  leather  whioh  had  been 
submitted  to  the  process  of  finish  with  the  mahogany  paste  or  paint, 
whioh  had  been  purchased  in  April  of  th~t  year,  had  turned  green, 
and  Conway  stated  th  t  he  would  have  the  1  boratories  of  the  defend- 
ant company  make  an  examination  of  it  for  the  purpose  of  finding  out 
the  defects.   Subsequent  purchases  of  this  material  from  ths  defend- 
ant, when  used,  caused  the  leather  to  turn  green  and,  on  October  7, 
1937,  the  defendant  oompany  wrote  the  plaintiff,  stating  in  effeot 
that  they  were  attempting  to  remedy  the  trouble  and  thst  its  labor- 
atories were  at  work  endeavoring  to  produce  a  Sealer  that  could  be 
successfully  applied  so  as  to  permit  a  found  t ion  sufficiently 
elastic  to  permit  of  the  re-coating  of  leather. 

In  the  month  of  ecember,  1937,  plaintiff  again  pur- 
chased mahogany  paste  from  the  defendant  and  proceeded  to  use  it  in 
his  business,  but  unsuccessfully.  The  leather  so  used  wns  discolored 
mad  in  time  assumed  a  green  shade. 

The  uniform  Sales  Act,  Chapter  121a,  Par.  18, 
ill's  Illinois  iewised  Statutes,  1931,  provides: 
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"there  tht  buyer,  expressly  or  by  Implication, 
makes  known  to  the  seller  the  particular  purpose  for  whioh 
the  goods  are  required,  and  it  appears  th«t  the  buyer  relies 
on  the  sailer's  skill  or  judgment  (whether  he  be  the  grower 
or  manufacturer  or  not)  there  is  an  implied  warranty  that 
the  goods  shall  be  reasonably  fit  for  auoh  purpose*" 

ee  also  YY?Yi   |  mfclM  If-  ▼•  Klttredae  &   Co..  342  111.  68;  Isthroo- 

jj»js»fs1  ls>  *•  iBJMsV  239  U1»  app«  400» 

The  svldenoe  in  the  reoord  sustains  the  position  of 
plaintiff,  ttont  the  attention  of  the  defendant  was  called  to  the      ' 
purpose  for  vhioh  the  arterial  was  to  be  used  and  the  reliance  of 
the  plaintiff  upon  the  Implied  promise  of  the  defendant  to  provide 
a  mahogany  paste  suitable  for  the  purpose  for  whioh  it  was  intended, 
*t  believe  there  is  ample  evldenoe  to  bring  the  oase  under  the  rule 
announced  under  the  Sales  Act,  as  sell  as  under  the  general  rule 
announced  by  the  courts  of  thie  state. 

we  see  no  force  in  the  argument  that  there  was  a 
▼arianoe  between  the  proof  and  the  declaration,  and  if  there  had 
been.  It  was  not  called  to  the  tt ant ion  of  the  oourt  and  cannot  be 
raised  here  for  the  first  time*  Clpperly  y.  Jarmack.  858  lll.app.59S, 

On  the  trial  of  the  oause  plaintiff  introduced  in 
erldenoe  certain  invoices  of  sales  showing  certain  items  sold  by  him. 
These  invoioes  were  made  out  by  |  bookkeeper  under  his  dlreotlon  and 
supervision.  Plaintiff  testified  th:-t  the  merchandise  enumerated  in 
these  vrious  Invoices  was  defeotlvw  because  of  the  use  of  material  of 
the  defendant,  and  that  t  e  merchandise  was  retawmeii  and  marked,  4Ko 
ohargert  and  that  It  became  neoeesary  to  replace  the  material.  The 
only  objeotion  to  theee  items,  so  far  as  we  are  abls  to  ascertain 
from  the  reoord,  was  that  ths  foundation  was  not  sufficiently  laid 
for  the  purpose  of  their  Introduction  in  evidence.   >e  believe  the 
testimony  in  support  of  the  manner  in  whioh  theee  records  were  kept 
and  made  out,  w-a  sufficient  to  permit  their  introduction.  Jio 
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objection  was  mnde  on  the  ground  thnt  they  were  not  proper  for  the 
purpose   of  showing  damages  sustained  by   the  plaintiff  and  they   st*nd 
alone  in  the  reoord  as  the  only  evidence  in  the  oeee  on  that  question. 

It   is   insisted  that  the  proper  me*  sure  of  damages 
is  the  reasonable  market  or  cost   orloe  to  replaoe  the  defective 
leather.      If  the  question  h*d   oeen  raised  at   the  time  of  ths   intro- 
duction of  these   invoices,   plaintiff  would  hare  been  afforded  an 
opportunity  to  nest  ths  objection.     Mot  having  done  so*   ths 
defendant   should  be   presiuded  froai  raising  ths  question  here. 

The  court1  s  finding  *nd  Judgment  was  for  S6.590»30. 
*  oomput    tion  of  the   items   in    question  ahows   an  amount  of     4,051.52* 
Ths  judgment  under  the  evidsnoe  adduced  ahows  an  sxossa  of  *2,538.8«. 
There  being  no  other  evidence  of  daaiages  in  the  reoord.  swept  that 
contained  in  these  invoices,      i  intiff  will  be  reouired  to  remit   the 
sua  of     3.538.68,   or  the   judgment  will  be  reversed  and  the  oauss 
remanded. 

ror  the  reasons  expresasd  in  this  opinion,  ths 
judgmsnt  wiU  bs  entered  here  for  *4»061.53,   upon  remittitur  within 
10  days,   otherwise  the  judgment  will  be  reversed  and  the  c*use 
remanded  for  ».  new  trial. 

.<T  AfURMIO  OPO*   ftttllfTITUt; 

©TK*.3sI8I   RJTER8ED   AID   " 
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nXd  *Alk  OF  OhIOAOO,   Administrator 
Of  the  tetate   of  STELLA  JAfOR9KT9 
Deoeaeed, 

jefendant  in  fcrror, 

▼• 

sILLIam  J*  Mw9e 

Plaintiff  in  irror. 
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III.  JU3TI0*  WIL80H  MUMi  TH£  0P1SI0M  Of  THk  COURT. 

This  is  an  notion  for  trespass  on  tha  oaae  for  per- 
sonal injuria*  resulting  in  the  death  of  Stella  Jaworsky,  an  infant 
4  years  of  age,  by  reaaon  of  the  negligence  of  the  driver  of  an  auto- 
mobile truoic  owned  by  the  defendant  and  operated  by  one  of  hie 
eaployees. 

The  deceased  being  under  the  age  of  T  years,  the 
question  of  contributory  negllgenoe  on  her  part  doee  not  arise*  The 
queetlon  of  due  oare  on  the  pr>rt  of  the  defendant  in  the  operation  of 
his  truck  is  not  raised  on  this  appeal* 

We  are  asked  to  rmr9B   on  the  ground  th-t  the  evi- 
dence shows  contributory  negligence  on  the  part  of  one  of  the 
beneficiaries,  which  would  preolude  a  recovery;  that  the  court  erred 
in  the  giving  of  a  certain  instruction  in  the  words  of  ths  statute; 
that  the  declaration  does  not  state  a  oauee  of  action,  and  that  there 
was  a  failure  of  proof  ae  to  the  date  of  the  death  of  plaintiff's 
intestate. 

John  Jaworsky,  father  of  the  deceased,  testified  that 
ehe  was  4  years  and  nine  aonths  of  age;  th-t  he  saw  her  in  the  house 
10  or  15  sinutes  before  the  aocldent,  at  which  tlae  she  was  playing 
in  the  kitchen.  He  stated  that  he  did  not  know  tb«t  the  child  had 
gone  out  and  wae  upon  the  street  juet  prior  to  the  aocldent;  that 
there  was  a  yard  in  front  of  the  house,  sad  th«t  ths  kitchen  was 
in  the  r  ar.  There  was  a  fenoe  and  a  g*tc,  but  no  look  on  the  gate; 
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that  somebody  oust  have  opened  it,  although  he  belie  red  th  t  the 

dece  sed  herself  oould  have  done  so.  He  had  never  eeen  her  play lag 

on  the  etreet  prior  to  the  day  of  the  accident. 

The  accident  happened  on  17th  etreet  in  the  City  of 

Chicago,  County  of  Cook  and  State  of  Illinois,  and  from  the  evidence 

it  appears  th«t  there  were  other  children  upon  the  street  at  the 

tiee.  The  rule  in  regard  to  the  question  of  negligence  of  parents 

in  permitting  ohlldren  to  he  upon  the  streets  is  announoed  in  the 

case  of  Qltv  of  Chicago  ▼.  John  Major*  Ada*.  18  111,  349.   Ths 

court  in  its  opinion  says; 

"a  large  majority  of  children  living  in  cities 
depend  upon  the  dally  labor  of  both  parente  for  subsistence, 
and  these  parente  are  unable  to  employ  nursss,  who  may  keep 
a  constant  and  vigilant  sye  momentarily  upon  their  ohildren; 
and  we  oan  not  hold,  as  a  matter  of  law,  thnt  every  time  a 
child,  four  yeirs  of  age,  stsps  into  the  street  unattended, 
th*  mother  is  guilty  of  such  negligence  as  would  authorise 
every  reckless  or  careless  driver  to  run  over  and  trample 
it  down  with  impunity,  or  ».s  would  authorise  the  city  to 
expose  'tress  and  pit-falls  in  every  corner  of  the  streete, 
in  which  a  child  may  be  drowned  or  maimed*  Suoh  a  rule  of 
law  ought  to  depopulate  a  city  of  all  ite  laboring  inhabi- 
tants*  In  this,  hs  in  ail  other  cases,  it  sust  be  left  to 
ths  jury  to  determine  whether  the  parents  of  the  child  have 
been  guilty  of  negligence  in  suffering  the  child  to  be  in 
the  streets* " 

To  the  eame  effect  see  ftest  Chloaao  t.  v.  Co.  v.  Udcrsjftfta 

187  111.  463;  tannon  v.  MflUfeoja,  328  111.  App.  415. 

The  question  was  one  for  the  jury  and,  at  the  requect 
of  the  defendant,  it  was  fully  instructed  as  to  the  care  required  by 
parents  in  looking  after  ths  safety  of  their  children*   The  jury  was 
fully  informed  that  if  the  negligence  of  the  parente  contributed  to 
the  injury,  then  there  oould  be  no  recovery* 

It  is  insisted  th  t  the  court  erred  in  ina true ting 
the  jury  in  the  language  of  the  etatute.   fie  see  no  foroe  in  this 
argument.   It  hae  been  repeatedly  held  th-*t  ths  giving  of  such  an 
instruction  is  not  error.  Van  Meter  v.  Jurnev>  340  111*  App.  186; 
Oesehwlnder  v.  Comer,  323  111.  Apo,  417;  sard  v.  Meredith. 3 20  111.68. 
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The  declaration  charges  that  at  the  time  the  motor 
truck  struck  the  deoeased  she  sustained  bodily  injuries,  which  on 
said  April  17,  1330,  caused  her  death.  The  objection  to  the  declar- 
ation was  th  t  it  did  not  allege  a  particular  date  on  which  the 
deoeased  case  to  her  death  and,  therefore,  the  court  could  not  tell 
froa  the  pleadings  that  it  occurred  within  one  year  after  the  acci- 
dent,  iron  though  there  slight  be  some  question  as  to  the  certainty 
of  the  allegation  of  the  declaration,  nsvsrtheloes,  the  declaration 
was  filed  within  three  months  after  the  accident,  in  the  Baas  of 
an  administrator,  and  charged  th-«t  the  deceased  left  eurrlTing  her 
certain  persons  who  hid  sustained  injuries  by  reason  of  her  death. 
It  is  apparsat  froa  the  record  th  t  the  suit  wae  filed  within  the 
period  of  one  year  after  the  accident  and  was  for  daaages  resulting 
froa  the  death  of  the  deoeased.   This  oourt  will  take  notice  froa 
the  record  thnt  the  action  ooaes  within  the  statutory  period. 
SWgft  *  Atohlaon.  T.  &   S.  r.  mr.  Co..  263  111.  4pp.  466. 

It  is  claiaed  by  defend  nt  tint  the  declaration  does 
not  allege  the  date  of  the  death  of  the  deoeased.  Hartray  v. 
Chicago  aallwaya  Oo. .  330  HI.  85.   In  that  ease  suit  was  not  brought 
until  after  a  year  had  elapsed  froa  the  date  of  the  injuries  which 
resulted  in  death.   In  the  case  at  bar  the  aotion  was  brought  within 
ons  ysar  rind  the  declaration  contained  the  statement  already  referred 
to,  froa  which  it  could  have  been  deduced  that  the  de-th  occurred  on 
April  17,  1330.   Moreover,  the  action  for  the  death  of  the  deceased 
hawing  been  started  within  the  ye-  r,  it  is  apparent  that  the  require- 
mente  of  the  statuts  haws  been  complied  with.  £11 lot t  r.  *tnhiftttr 
T.  A   8.  F.  fty,  0oft.  263  111.  App.  466. 

\-e  find  no  reversible  error  in  the  reoord  and  the 
Judgaent  of  the  Superior  Court  le  affiraed. 

JOOCMEsf  AfTlRltfD. 
HIIEL,  P.J.  AID  jrtlEUJ,  f,      VK« 
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OtOAl  B*  M©GLA880af 

(Plaintiff)  Appellee, 

▼• 

MARHT  1.  SEHL,  OF  CHICAGO. 

(Defendant)  Appellant.   )    ^65  J.«Ac  610 

Opinion  filed  March  16,  1933 
MR*  JU3T10*  »lL80Ji  OiLlViH&O  THE  OJ'XIIOK  Of  THE  OOLRf. 
This  was  an  notion  brought  by  the  plaintiff,  in 
the  email  olaime  branch  of  the  Munioipnl  Pourt  and  tried  without 
a  jury,  to  raoover  for  legal  aervioea  rendered  for  and  on  behalf 
of  the  defendant. 

June  34,  1930,  the  defendant  was  introduced  to  the 
plaintiff  at  plaintiff 'a  of floe  and  there  stated  that  he  was  anxious 
to  make  a  lean  of  520,000.   Plaintiff  at  the  tie*  was  a  praotlelng 
lawyer  and  undertook  to  secure  this  loan  for  the  defendant  and  a 
written  agreement  was  entered  into  between  the  parties  stating  ths 
amount  of  the  loan  required  and  t»e  interest  to  be  paid  »nd  a 
number  of  Items  regarding  the  worth  of  the  defendant,  the  value  of 
the  property,  occupation  of  the  defendant  and  the  amount  of 
defendant's  salary*  The  agreement  provided  th  ,t  in  the  event  the 
loan  was  procured,  defendant  was  to  pay  as  an  attorney's  fee  10  per 
eent  of  the  amount  secured  and,  in  the  event  the  loan  was  not 
procured  through  no  fault  of  plaintiff,  then  the  plaintiff  was  to 
be  compensated  for  hia  aervloea  in  the  amount  of  300.   i'laintlff 
took  atepe  to  procure  the  loan  and  then  aaked  for  the  abatraota  of 
title,  but  was  informed  by  the  defendant  th:<t  he  did  not  oare  to  go 
on  with  the  loan,  whereupon  plaintiff  wrote  the  defendant  asking 
him  to  pay  the  300  etipulated  in  the  agreement.  Te  this  communica- 
tion the  defendant  replied}  "if  you  will  just  have  patlenoe,  hang 
on  a  little  while  <md  I  will  be  «ble  to  do  something  for  you*0 
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Defendant  again  wrote  olaintiff  asking  for  further  Indulgence  on  be- 
half of  the  plaintiff. 

Counsel  for  defendant  treated  the  application  ae  one 
for  a  loan  and  lnelsted  that  the  services  rendered  sere  not  those 
of  attorney  to  client.  The  written  agreement,  however,  refers  to 
the  aaount  to  be  paid,  "ae  and  for  attorney's  fees." 

From  the  evidence  the  servioes  appear  to  have  been 
those  of  attorney  for  oiient,  as  well  ae  broker  for  *  loan*  The 
question  of  usury  doss  not  enter  into  the  cause  of  aotion  inasmuch 
ss  the  loan  was  never  plaoed  and  the  200  fee  was  for  ssrvloee 
rendered  preliminary  to  the  asking  of  the  loan* 

The  court  found  the  issues  in  favor  of  the  plaintiff 
and  against  the  defendant  and  assessed  plaint iff* e  damagee  at  the 
stipulated  aaount  of  4300  and  we  see  no  reaeon  for  disturbing  the 
judgment. 

For  the  reasons  stated,  the  judgment  of  the  tfunioipsl 
Court  is  affirmed. 

Jt'DGMiHT  AFFIRMD. 

UPKL,  F.J.  AMU  FRIEIO,  J.  COhCUR, 
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ROTH  UUlJT, 

?lalntif:>A  Ifil2g% 
v. 
PUSMMAM    »K08.#   a  oorpor  tlon,       )  0001   OOURTT. 

jefendant-Appeliant.  )  265    I#A.    6  1  0^ 

Opinion  filed  Maroh  16,  1932 
Si.    JUSTIGI    WILSON  m  TKK   OPINION    01    T   £  00V      . 

Plaintiff  Ruth  Liddy  brought   her  notion  against  ths 
defe»i  ?»nt,     uahopn   >.ros.,   a  corporation,   for  d ••.«>>,  ea  sustained  by 
reason  of   personal   injuries  received  on  the  evening  of  February  18, 
1930 0  ss  a  result  of  being  struck  by  a    aotor  truck  operated  by  one 
of  the  servants  of  the  defendant.     The  jury  found  the  defendant 
guilty  and  asaeesed   plaintiff *s   laaages  at   the  sun  of  £.7*500  and 
judgment  was  entered  on  the  verdict. 

fl'intlff's  declaration  oonslsted  of  four  counts. 
The  first  count  charged  general  negligence  in  the  running,  over-tion 
and  management  of  the   truct;    the  second  count   ohargad  the  defendant 

with  negligenoe  in  running  and  operating     the  truck  at  s  high  rate 

the 
of  speed  in  violation  of  the  st-tute  9£/3t"te  of  Illinois;   the 

third  charged  willful  end  wanton  negligenoe  on  the  pr-rt  of  the 
defendant   through   it a   servants    -nd  agents;    and  the   fourth   count 
charged  th«?t  the  defendant  by  its  servants  and  agents  failed  to  keep 
jper  uokout  when  approsoMng  a  street   intersection. 

Defendant  pleaded  the  general  issue  and  shortly  bsfore 
the  trial  and  sometime  after  the  accident,  by  leave  of  oourt,   filed 
its  additional  and  spools!  plea   charging  that   the  servant   of  the 
defendant  operating  the  truck  was  not  noting  within  the   eoope  of  his 
employment  at  the  tine  of  the  accident. 

From  the  undisputed  facts  it  appears  that   the  plain- 
tiff,  in  company  with  one     Ilane   Uitohell,   boarded  a  westbound  73rd 
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street  o-»r  Rt  ths  corner  of  73rd  street  »nd  Jeffsry  >•  venue,   hen 
the  oar  rcaohed  3 tony  Island  avenue  the  plaintiff  and  her  friend 
Ilene  Mitchell  slighted  from  the  oar  and  walked  north  to  the  sidewalk 
on  73rd  street.  The  oar  had  stopped  at  the  eaet  side  of  stony 
Island  avenue  and  after  the  plaintiff  and  her  friend  reached  the 
north  side  of  73rd  street  the  oar  started  across  Stony  Island  avenue 
in  *  westerly  direction  and  the  plaintiff  and  her  friend  'lso  pro- 
ceeded morose  At  thle  street  intersection  in  a  westerly  direction 
and  in  the  sane  direction  in  which  the  strset  oar  was  being  operated* 

tony  Island  avenue  at  this  plaoe  is  ■  north  and  southbound  street, 
very  wide  and  with  s  grass  plot  extending  throughout  the  nlddle  of 
said  street  upon  whloh  were  looated  two  street  oar  tracks,  one  north- 
bound and  one  southbound.  The  east  side  of  Stony  Island  avenue  was 
used  for  northbound  traffic  and  the  west  side  was  used  for  southbound 
traffic  The  dlstmes  from  curb  to  curb  of  the  cast  side  of  "tony 
Island  avenue  used  by  the  northbound  traffio  nan  60  feet.  The  acci- 
dent happened  between  7:30  and  8:00  in  the  evening  and  the  pavement 
at  the  tine  was  wet. 

Ilene  Mitchell  testified  that  before  starting  soross 
tony  Island  n venue  from  the  corner  of  73rd  street,  both  she  and  the 
plaintiff  looked  to  the  south  and  saw  nothing  coning  and  then  started 
to  walk  across  Jtony  Island  avenue  and  that  the  street  oar  wae  pro* 
oeedlng  right  along  side  of  then;  th«t  just  before  they  reaohed  the 
curb  and  within  four  or  five  feet  from  it,  they  saw  the  lights  on  ths 
not or  truck  *nd  before  they  oould  move  it  wae  upon  them.  She  did  not 
hear  any  horn  or  warning  and  wae  knocked  unconsoious.   Both  girls  were 
etruok  by  the  motor  truck. 

Ooolittle,  a  witness  called  on  behalf  of  plaintiff, 
testlfisd  thnt  he  did  not  s«o  the  »o aidant  but  wae  driving  west  on 
73rd  street  and  turned  hin  oar  north  on  Stony  Ialand  avenue  and  saw 
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two  girls  lying  on  ths  street  toward  the  west  sids  of  atony  Island 
avenue;  that  the  plaintiff  was  from  75  to  150  feet  north  of  the 
crossing  and  had  been  tnooked  about  75  feet*  This  witness  took  ths 
girls  to  the  hospital.   Plaintiff  wis  unconscious  at  ths  tins* 

The  no tor man  in  ohargs  of  ths  street  oar  upon  whioh 
the  girls  had  been  riding  testified  that  otony  Island  was  a  boulsword 
stop  and  that  it  was  customary  to  stop  street  oars  at  that  point  be- 
fore proceeding  across;  that  he  did  this  on  the  night  in  question; 
that  at  the  tins  he  started  to  cross  .tony  Island  n venue  there  was 
no  traffic  close  to  him,  but  that  he  onw  a  oar  coming  on  the  other 
side  of  the  3*  A   we  tracks,  approximately  150  feet  sway;  th*t  it  was 
spprosohing  the  street  oar  in  the  niddls  of  the  street  *nd  the  witness 
testified  th  <t  it  was  coning  between  45  and  50  miles  an  hour;  that  it 
did  not  slacken  its  spssd  at  the  tins  it  struck  the  girls  nnd  did 
not  sound  any  horn  or  give  any  warning*  *hsn  he  saw  this  autoaobils 
approaohing  he  brought  his  oar  to  a  dead  stop  about  two-thirds  of 
ths  way  aoross  ths  s  reet  and  the  automobile  swerved  and  kept  on  by 
sad  in  front  of  ths  oar*  After  the  accident  one  of  the  girls  was 
about  3  feet  from  ths  west  curb  and  75  or  80  feet  north  of  ths 
orooswalk9  ns  testified  that  the  weather  was  murky;  that  ths  inter- 
section was  well  lighted,  and  tint  the  street  oar  in  question  was 
approximately  36  feet  feet  long* 

Plaintiff  testified  th  t  shs  did  not  remember  anything 
after  the  aooident  and  was  home  in  bed  for  2  or  3  weeks  with  an  ios 
hog  on  hsr  head;  that  her  left  leg  had  sust-sinsd  a  fraoturo;  that 
thers  were  sore  plaoee  on  her  baok  and  the  whose  side  of  her  leg  was 
bruised  and  scraped;  that  after  the  fourth  week  she  was  able  to  get 
up  and  continue  in  school,  although  not  regularly;  th*t  ehe  had 
headaches,  sometimes  two  or  three  a  day  and  would  have  to  go  home  and 
stay  in  bed  snd  had  to  give  up  her  athletlo  exercises;  that  before  the 
aooident  her  weight  was  133  pounds  and  th%t  after  the  aooident  she 
weighed  93  pounds;  that  at  the  time  of  the  trial  her  weight  was  __ 
pounds* 
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Or.  «aoh,  called  on  behalf  of  plaintiff,  testified 
that  she  hod  suffered  *   concussion  of  the  brain  *nd  that  there 
wae  voaitlng  and  thrt  she  had  consulted  hia  a  nuaber  of  times  in 
regard  to  headaches,  vertigo  and  fainting  spells  which,  in  bis 
oinlon,  was  «  permanent  condition. 

Plaint  if  f«s  mother  testified  that  frequently  the 
plaintiff  w«kee  up  at  night  and  eereaas  end  or lee,  *nd  ooapl*>lns  of 
pains  in  her  head;  that  she  faints  frequently;  that  she  never  had 
any  of  these  symptoms  before  the  -ocident,  but  had  enjoyed  rerfect 
health. 

The  truok  in  question  w*s  drlyen  by  one  Keshan 
Kashlan,  who  testified  that  he  w?s  working  for  Pushaan  Bros*  aad  had 
been  in  the  country  about  4  years;  that  at  tbe  tlae  of  the  accident 
he  was  going  to  the  garage  where  the  defendant  kept  its  trucks;  that 
this  garags  was  at  the  corner  of  Dearborn  *nd  Lake  streets  in  the 
loop;  that  his  employer  had  told  hia  to  take  the  ear  to  the  garage 
after  deliveries,  but  that  he  stopped  at  his  home  to  get  dinner 
and  that  it  was  after  this  aeal  that  he  wae  proceeding  to  the  garage* 
Prior  to  the  tlae  he  stopped  for  dinner  he  had  delivered  a  rug  at 
about  5:30  o'clock  in  the  afternoon  on  81st  Street  and  that  he 
stopped  at  his  hoae  for  dinner  beoause  it  wae  on  his  way  back  to  the 
garage.   He  teetlfied  that  his  oar  went  about  h   feet  after  striking 
tbe  girls;  that  hs  tried  to  pass  between  the  girls  nnd  the  curb, 
sad  his  right  front  fender  touched  the  plaintiff  and  threw  her  to 
one  elde;  that  he  had  no  chance  to  blow  his  horn. 

A  witness  Hagoplan  testified  on  behalf  of  the 
defendant  that  he  was  a  clerk  and  in  charge  of  the  drivere;  that  he 
told  the  driver  of  the  truok  at  the  tlae  he  started  to  drive  the 

car  for  the  defendant,  th*t  he  ehould  not  use  the  oar  except  to 
aake  deliveries  and  if  the  hour  was  lets  hs  was  to  bring  the  oar 
back  to  the  garage. 


itlaoY  nam 

r«.erf  o#  !)**$#* 

■site  **.■■  :  act t«q 

issa* 
it  odte   *naid«jjl 

»4#  a>  »«*ee  %i  w  «s 91.93  aid* 

arf  «J8IJ  arts  ©J  *r 

'   itMf  * 


, 


♦5tn 

i 

t  >«w  Jojj  bXu  -. 

-  of  *jiw  ad  a#.&£  aaw  iut>i  riX»Xl  aaaai 


5 

This  evidenoe  was  evidently  introduced  for  the 
purpose  of  eupportin*  defendant *e  plea,  namely,  that  the  driver 
should  not  hare  stopped  for  dinner  before  returning  the  truck  to 
the  garage  and  that  in  doin*,  so,  he  was  noting  outside  the  course 
of  his  employment. 

Error  is  predicated  on  the  faot  that  counsel  for 
plaintiff  asked  the  witness  lashlsn  whether  he  had  a  iiosnse  to 
operate  the  truck  at  the  time  of  the  accident*   This  was  upon  the 
theory  that  he  was  not  a  regular  driver  of  the  defendant  corporation 
and  therefore  had  not  received  any  such  instructions*   Subsequently 
the  court  instructed  the  jury  that  the  fact  that  the  driver  was 
not  a  licensed  chauffeur  at  the  time  of  the  accident*  had  no  bearing 
whatever  on  the  question  of  negligenoe  and  that  the  jury  should 
disregard  it*  Sven  though  there  might  be  some  question  as  to  the 
admissibility  of  the  evidence,  the  error,  if  any,  was  cured  by  the 
instruction  of  the  court* 

It  is  Insisted  that  the  court  erred  in  refusing  to 
give  defendant's  instruction  number  1*  This  instruction  told  ths 
Jury  that  it  was  the  duty  of  the  plaintiff  to  exercise  ordinary  care 
to  look  out  for  approaching  automobiles*  The  court  properly  refused 
this  instruction  because  it  was  not  properly  limited  to  the  three 
counts  oharglng  general  negligence*   If  it  had  been  so  confined  to 
thsss  counts,  it  should  have  been  given*   l  person  may  recover  even 
though  guilty  of  contributory  negligence  *hen  injured  by  ths  willful 
and  wanton  misconduct  of  another* 

is  find  no  error  in  the  giving  of  plaintiff's  instruc- 
tion number  10*  This  is  the  instruction  generally  given  In  regard 
to  damages  and  there  was  svldenoe  to  support  it*   *e  cannot  say 
that  the  plaintiff  was  guilty  of  contributory  negligenoe  as  a  matter 
of  law  and  there  le  ample  evldenoe  to  sustain  the  charge  that  the 
defendant  was  negligent  in  the  manner  in  which  the  motor  truok  was 
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operated.   It  seens  olsar  thnt  the  driver  of  this  truck.  was  trying 
to  out  a o roe a  In  front  of  ths  street  oar  In  Mo  hurry  to  reach 
tho  garage* 

It  It  insisted  that  tho  driver  of  the  truek  at  the 
tine  of  tv>e  aooldent  MM  not  engaged  in  the  buelneea  of  his  employer 
end  counsel  rely  upon  the  rule  announced  in  J  oh  en  v*  ravctte.  Iff  111, 
App*  458*   The  facts  in  th-t  oase,  however,  were  very  different* 
There  the  driver  of  the  truok  hid  returned  after  his  vork  to  his 
eaployer's  plaoe  of  business  and  then  Instead  of  putting  the  oar  up, 
had  taken  it  back,  to  his  hone  in  order  to  y;et  his  dinner  nnd,  after 
having  had  hie  steal, was  in  the  not  of  returning  to  the  garage*  in 
the  ease  at  bar  the  driver  of  the  truok  erne  on  his  way  to  the 
garage  for  the  purpose  of  returning  the  oar  to  the  uoosesslon  of  ths 
defendant*  He  are  unable  to  say  that  ths  fnot  that  he  stopped  for 
dinner  would  alter  the  situation.  It  van  necessary  to  return  the 
oar  to  then  garage  and  thle  vu  part  of  his  employment.  He  was 
engaged  in  thle  met  at  the  tine  of  the  accident,  in  the  Cohen  v, 
Fayette  oase  cited,  the  driver  had  returned  the  oar  to  the  garage 
and  the  taken  it  out  upon  hie  own  businees.   Freehlllv.  Qonsnaers  Qo.. 
343  111*  App*  1;  3wanoutt  v.  ft.  M.  Trout  Auto  Li  very  Oo..  176  111* 
App*  606*  We  find  no  suoh  aieoonduot  as  oharged  by  the  defendant 
in  the  reanrka  of  counsel  »«  would  justify  a  reversal  of  the  oauae* 

Plaintiff  had  a  right  to  oroae  the  street  at  the 
intersection  and  had  no  reason  to  Anticipate  th-t  defendant  would 
try  to  drive  in  front  of  the  street  oar  at  a  high  rate  of  speed* 
The  faet  that  the  witness  Ilene  Mltohell  noted  in  exactly  the  sane 
eanner  ae  plaintiff  le  eoae  evidence  bearing  upon  the  question  as 
to  whether  or  not  plaintiff  acted  in  a  eanner  in  whloh  a  reasonably 
prudent  nnd  cautious  person  would  -<ot.   In  crossing  on  .tony  Island 
avenue  at  the  point  in  question  she  wae  protected  by  the  etreet  oar 
proceeding  in  the  ease  direction  and  naturally  had  a  right  to 
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aaauae  thnt  automobile*  approaching  th<t  point  would  be  kept  under 
oontrol  beoauee  of  the  very  feet  th  t  the  street  e%r  w*s  orosalng 
at  that  point.  There  ie  »aple  evidence  showing  nsgllganoe  on  the 
part  of  the  driver  of  the  truok  »ad  In  our  opinion  substantial 
justioe  has  been  done.  The  evidence  as  to  t  e  injuries  reoslved 
is  suffieient  to  support  the  verdiot  and  we  see  no  reason  for 
disturbing  it* 

Tor  the  r^aone  stated  in  thia  opinion  the  Ji 
of  ths  Superior  Jourt  is  if  rimed. 

1  RMJfD. 

lUll,  F.J.^ID  FRISKO,  J.  :0-,C  . 
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liLMORI  PAIlf  00.  #  a  corporation,    ) 

(ilaintlff)  AppcUe*! 
▼• 
»•  M,  MOSM&U, 

(Defendant)  Appellant, 

Opinion  filed  March  16,  1932 
MR,  J09H0I  Wli.30*  UELIFXRED  THE  OPIJIIOI  OF  THE  CO0RT. 
Plaintiff  confessed  judgment  in  the  Municipal  Oourt  on 
two  promissory  notes  aggregating  .363,  executed  by  the  defendant  and 
payable  to  the  order  of  one  Dare  Levitt.   subsequently,  defendant 
filed  his  verified  retition  in  said  cause  asking  to  hare  the  Judgment 
vaoated;  the  judgment  waoopened  up  and  Iosto  w«ss  given  the  defendant 
to  appear  and  defend,   upon  a  hearing  by  the  oourt  a  finding  was 
entered  against  the  defendant  for  $430  ?nd  judgment  entered  on  the 
finding,  from  which  judgment  this  appoal  is  taken* 

The  president  of  the  plaintiff  oompany  testified  that 
the  notes  were  given  to  the  company  by  Levitt  and  th-tt  they  were  the 
property  of  the  plaintiff.  Levitt  testified  th*t  he  transferred  the 
notes  to  the  plaintiff  before  maturity  in  part  payment  of  a  olaim  for 
1700  whioh  he  owed  the  plaint if I  oompany  for  material  purohaeed.   The 
defendant  t  stifled  th-t  he  executed  the  notes  and  delivered  them  to 
Levitt  and  Immtt  sometime  prior  thereto  he  had  talked  to  s  olerk  in 
the  employ  of  the  plai  tiff  oompany.  who  told  him  that  Levitt  would 
do  the  job  in  a  proper  aanner.   defendant  further  attempted  to  show 
that  the  job  was  not  done  in  a  proper  manner  no!  that  Levitt  had 
agreed  to  wuit  for  his  money.   It  also  appeared  from  the  record  that 
Levitt  signed  the  affidavit  of  olaim  as  agtmt  for  the  plaintiff 
oompany.   Hooause  of  this  faot  counsel  for  lefend*nt  insists  he  had 
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tht  right  to  show  that  Levitt  wie,  in  f>ct#  the  agent  of  the  ooapuny. 
The  agenoy  w*e  denied  by  the  president  of  t  a  ooapany  and,  moreover, 
tbara  la  no  evidence  ehowing  th>t  the  ooapany  bald  the  notes  other- 
wise than  aa  holdera  for  value.  Elgin  a*t.  Baaft  ▼.  Joaoka.  295  111. 
I  Mi 

There  Is  nothing  In  the  petition  asking  to  have  tha 
judgaent  ▼sorted  oharglng  that  Levitt  wea  the  agent  of  the  defendant 
ooapany,  and  there  are  no  faota  alleged  In  the  petition  other  than 
conclusions  of  the  pleader  which  wo  dd  haws  Justified  the  setting 
iside  of  the  judgment  by  confession.  The  oourt  he-rd  the  evidence 
and  we  see  no  reaaon  for  dlaturblng  lta  finding  nor  the  judgaent 
entered  thereon* 

For  the  reasons  stated,  the  .Judgment  of  the  Munlolpal 
Oourt  is  affirmed. 

judomixt  Arnaucu. 

IEBEL,       .J.    AID   I'RIMD,   J,    OOWCt;    , 
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TULLY  LafESBA  and  P.Y 
co-partners,  doing  buaineea 
under  the  name  and  etyle  of 
LaTKSSA  wOOO  CARVING  00* i AIT, 

(Plaintiffs)  Anoolloes, 


THE  MERIT  30ai'A8Tt 
a  torpor  t ion, 

(Do fondant)  Appellant. 
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Opinion  filed  March  16,  1933 

IOU  JUSTICE  wILSOU  0EL1VKRED  THE  011*10*  OF  Thfe  OOliRf. 

Plaintiffs*  statement  of  olnim  charges  th«?t  on  or  about 
April  8,  1*29,  dofendant  employed  plaintiff e  to  o  rve  and  furnish 
an  ornamental  pattern  or  design  for  a  casket,  for  which  defendant 
agreed  to  pay  the  sua  of  < 3,435;  that  thereafter  on  or  about  June  8, 
1  39,  plalntiffa  oomileted  and  delivered  esid  pattern  or  design  in 
aooordanoe  with  the  agreement;  that  at  Tarioua  tinea  thereafter 
defendant  paid  plaintiffs  various  sums  of  money  on  account,  but  ham 
failed  to  pay  the  balance. 

Defendant* s  affidavit  of  merita  admita  th-t  the  pinin- 
tiff a  submitted  a  design  for  *  pattern  for  I  oaaket  on  or  about 
April  8,  1939,  and  agreed  for  the  sua  of  3,495  to  a* he  a  pattern  in 
acoorlanoe  with  the  design  submitted  and  to  secure  a  oasting  for  a 
eaeket  to  weigh  between  HOC  and  1300  pounds  and  to  b*  delivered  on 
or  about  June  38,  1939;  denies  plaintiff*  delivered  t  ooaplete 
pattern  and  charges  th-t  the  plaintiffs  did  uot  secure  or  deliver  a 
oast  for  a  easket  made  from  said  pattern;  •  iaits  th«t  defendant  paid 
in  advance  on  account  of  said  work,  the  sum  of  1,495,  and  aDaits 
owing  the  plaintiffs  the  sua  of  550  for  a  pattern  which  was  to  be 
delivered  January  2.  ,  1931;  denied  that  the  defendant  is  indebted  and 
claims  thr*t  the  sua  of  1,435  should  he  paid  baok  to  the  defendant. 

The  cause  we  tried  by  the  court  without  a  Jury, 
resulting  in  a  finding  in  favor  of  the  plaintiffs  and  assessing 
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daaages  at  the  sua  of  #30»6O  sad  judgaent  on  the  finding* 

Otftnd  nt  Insists  th  t  the  judgaent  is  not  supported  by 
the  svidenoe  and  th  t  the  court  deoided  the  cause  upon  aattere  la 
evidence  i^But-  ri*l  to  the  issues.   As  to  this  latter  contention, 
the  answer  is  obvious  th  t  the  cause  having  been  tried  by  the  court 
without  a  Jury,  it  is  presumed  that  astters  only  Material  to  the 
issue  have  been  considered* 

Fro*  the  evldenoe  it  appears  th       y  LaTeesa  -ad 
P.  Trigoyan  vera  engaged  ia  the  business  of  wood  engraving  under  the 
style  *nd  name  of  LaTesna  ood  ingr  ving  Ooapany.   The  plaintiff 
ooapany  had  Hum   doing  business  with  the  defendant  for  three  or  four 
years. 

LaTessa  testified  th  t  he  had  a  conversation  with  one 
Christian,  superintendent  for  the  defendant  ooapany,  md  w<*s  ahead  to 
a  ike  a  sketoh  or  preliainary  drawing  for  a  Oisk^t,  whieh  he  did.   At 
the  request  of  christian,  LaTeesa  aade  a  section  of  the  easket  out  of 
wood  and  delivered  it  to  the  defendant  ooapany.  He  was  asked  by  the 
defendant  to  find  soae  ooapany  tb-<t  would  aake  *  o-st  and  found  the 
fira  of  Olson  &   Christian  Foundry  Co.;  th  t  he  thereupon  took  tfr. 
Christian,  superintendent  of  the  defendant  oaaoany,  to  the  Olson  a 
Christian  Co.  and  Christian  then  asked  Olson  whether  he  could  do  the 
work  if  he.  Christian,  gave  hi*  the  order.   It  was  agreed  th  t  Olson 
was  ta  aake  the  easting  according  to  the  patt  rn;  that  thereupon  the 
plaintiff  ooapany  aade  the  on t tern  and  delivered  it  to  the  nison 
eonoany;  that  the  defendant,  by  its  superintendent  Chrietlan,  and  the 
Olson  A  christian  Co.  agreed  upon  the  prloe  to  be  paid  by  the  defend- 
eat  for  the  oc-iatin<. ;  th  t  the  prloe  greed  upon  between  plaintiffs  ant 
defendant  for  the  design  sad  pattern  was  3,495,  and  that  they  had  be« 
paid  on  account  1,49b,  leaving  a  balanoe  due  of  f<a,000  plus  the  $650 
due  oh  the  Qeoeaoer  contract  whloh  wis  separata  and  apart  froa  the 
original  undertaking. 


s 

naftaa  »*»  fxvafr  a**#  *  d$  bam  *oc9t>iv» 

aativa 

a  Muta  *«#  &Xit#a 

- 

...    jv,.-:  ..       ,.,.-:     -...■;  ..,.•'■:.  \-        .       ?';     ;'«.-*;.  r-  -M.  i*  ■>.;  ■;      ,...c  +  --i'    ! 

.;  .ij*      .:    *:oi«i-ff    „.        ■'■.    -■         1..         i.i?     I  ■■    ■:+■  ■.,'■!■:     M     M     ft    ~    »*#• 

•-a  will 

r 

.*»*&«*?»&  t    ifoupqpo* 

aaatsa   ,o0  xuiJairrrit   *  saaJD 
maw***  oa*r*  &*s*T»     *©in  *fl 

*a*fu»»*ab 
.    r»4J|  fauaaaa  a«  i 
■    - 


3 

Ohriatlan,  on  behalf  of  the  defendant*  testified  that 
the  plaintiff  company  had  been  working  for  the  defendant  for  aerer  1 
ye  rt,  but  th  t  the  ordera  were  always  written  out  and  signed  by  the 
defendant j  th  t  LaTeeea  ehowed  his  a  aketoh  whioh  he,  Christian, 
thought  looked  good  on  paper,  but  that  it  would  hare  to  be  made  up  in 
a  wood  aeotlon  eo  th>t  he  oould  see  what  it  looked  like  and  th  t 
LaTeeea  said  it  would  ooat  about  i60;   that  La Tessa  made  it  up  but 
th-t  it  Mat  out  of  line  and  he  produoed  another  one}  tbtt  he  explained 
to  LaTesaa  th'tt  it  was  important  th*t  the  oasket  when  completed 
ehould  not  weigh  over  1300  pounds  and  was  told  that  it  oould  be  done) 
that  nothing  was  said  about  the  crioe  and  that  sons  days  later  LaTesaa 
ssjss  in  and  said  it  would  oost  3,600  and  that  he,  Christion,  stted 
that  that  was  pretty  high,  but  if  you  o*n  make  the  job  look  right, 
it  will  be  eatiafaotory,  but  you  must  haws  it  for  us  by  June  8th, 
as  hs,  Christian,  was  going  to  California  to  attend  an  Elks*  Conren- 
tion  and  wanted  to  hawe  it  when  he  got  baok;  th<\t  LaTesaa  newer 
delivered  the  patterns  to  the  company,  and  that  the  job  when  completed, 
including  the  onatlng,  was  to  be  : 3,500* 

Testimony  was  introduosd  on  behalf  of  the  defendant  for 
the  purpose  of  showing  th-t  *fter  the  oasket  was  completed  it  was  out 
of  line  and  weighed  considerably  over  the  requisite  weight  • nd  that 
this  over-weight  waa  caused  xnt   ely  by  the  base  whioh  was  ?/8  of  an 
inoh  thlok  when  it  Mi  supposed  to  t>e  3/8  of  an  inch  in  thickness. 
Christian  and  other  witnesses  on  behalf  of  the  defendant  teatlfied  to 
theee  foots  nod  also  to  the  faot  that  Olson  \  christian  were  employed 
by  the  plaintiffs  and  not  by  ths  defendant  sad  th-t  the  work  was 
sntirely  unsatisfactory* 

Plaintiff  introduced  evidence  ah  owing  thr<t  the  thickness 
of  the  base  of  the  o»sket  was  only  3/8  of  «n  inoh,  and  th-t  it 
answered  all  of  the  requiremente  of  the  agreement.   Plaintiff  produoed 
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in  svidsnoe  certain  advert iseaeats  in  the  Kabalaers'  nagaslne  for 
June  -nd  August,  1338,  wbioh  were  Apparently  inserted  end  paid  for 
by  the  defendant  oompany,  showing  •  copy  of  the  oaskst  -oeording 
to  the  deeign  of  the  plaintiffs,  together  with  oert&ln  laudatory 
expressions  about  ita  beauty  and  that  it  would  still  be  another 
month  before  it  would  be  ready  to  be  shown  to  the  numerous  friends 
and  oust os* rs  of  the  defendant  company. 

It  also  appsars  from  the  reoord  th«t  the  defendant 
corporation  started  suit  against  Olson  *  Christian  based  upon  the 
tramsaotion  of  UMI  defend  nt  company  vith  Olson  I   Christian* 

hile  the  records  of  the  werit  Company  t.  Olson  e 
Christian  oaee  rare  not  introduced  in  evidence,  so  far  as  disclosed 
by  the  abstract  of  record,  nevertheless,  this  information  can 
easily  be  gleaned  froa  the  testimony  of  the  attorney  for  defendant 
when  he  was  plaoed  upon  the  stand.   All  of  this  evidence  was  before 
the  trial  court  and  that  court  had  the  o;  portunity  of  seeing  and 
observing  the  witnesses  and  MM  in  a  auch  bett  r  position  to  reigh 
the  testimony  than  is  this  oourt. 

There  is  evidence  on  the  pert  of  the  plaintiffs  to 
sustain  the  finding  nnd  this  oourt  can  not  say  that  the  finding  is 
manifestly  against  the  weight  of  the  evidenoe. 

The  judgment  of  the  Municipal  Oourt  is,  therefore, 
afflraed, 

juDQtfxiT  irniutso. 
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WILLIAM  C.    DIKR0K8, 

ilaintlff-  Appellant* 

V. 

KARMA*  30hUI8SL£H,  J a.,  and 
108  W  138, 

Oafandont.-App.llwa. 

Opinion  filed  March  16,  1933 
,  JU8TI0I  WlLSO*  UJCLITftRCO  THI  0PII108  OF  THE  COURT, 

Plaintiff  confessed  Judgment  on  a  laaaa  July  11,  1935, 
for  tba  sua  of  £3,905,  and  oosta,  againet  the  defendants  Herman 
Sehuessler,  Jr.  and  Julius  weiss.  Ths  Judgment  was  opened  up  on 
the  petition  of  the  defendant  Herman  Sehuessler  end  also  the 
petition  of  Julius  'Aeies  =?nd  leave  was  given  both  defendants  to 
appear  and  defend.  The  eause  proeeeded  to  trial  before  the  court 
and  jury*  resulting  in  a  verdict  against  the  plaintiff,  from  which 
judgment  an  appeal  was  t&ken  to  this  court  and  the  eause  reversed 
and  remanded  for  n   new  trial,   the  opinion  in  this  court  is  found 
in  the  oase  of  i>lcroks  v.  ?ohuesia,na  «\  sjsf  252  IU*  *PP-  •*• 
(Hot  reported  in  full)*  The  lease  in  question  was  executed  Hay  18, 
1933,  and  extended  frosi  June  1,  1933,  until  April  30,  1938,   The 
leeeor  was  ..ilxiam  C.  Jleroks  and  the  leeaoes,  ths  defendants  Hernan 
Sobueseler  and  Julius  else.  The  instrument  184  under  ssal  end 
signed  by  all  the  parties. 

August  1,  1933,  Julius  Veles  assigned  his  interest  in 
the  leaee  to  i'aul  Xlank  and  Paul  eies  and  this  assignment  was 
consented  to  by  the  lessor.  The  consent  to  the  assignment,  however, 
oont* ined  a  provision  th- 1  the  assignor  should  remain  liable  for 
the  prompt  payment  of  the  rent  and  performance  of  the  agreement. 
The  petitions  filed  by  the  defendants  in  the  original  proceeding 
to  vacate  the  judgment  oharged  thwt  the  olalntlff  oonsented  to  the 
acceptance  of  Julius  eies  as  szoluslve  tennnt  of  the  premises  and 
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to  the  aeaignaent  by  Julius  elss  to  >  aul  veies  and  Paul  Klank,  and 
that  by  reason  of  the  oonduot  of  the  plaintiff  in  the  aooeptinee 
of  a  mow  tenant  there  was  a  surrender  of  the  a -id  lease  of  petition- 
ers and  th  t  thereby  the  petitioners  were  releaaed  froai  any  liability 
for  rent  under  the  le  .ae.   There  was  no  olnim  in  the  original 
petitions  filed  in  the  o*use,  of  any  oral  release  or  abandonment 
of  the  -leasehold  by  parol.   *hia  oourt  in  its  opinion  in  ths  oase 
en  the  original  appeal  held:  (£inakj.  ▼•  sohucsalar.  et  al.  ;en, 
lb*  33,069,  page  4«) 

"The  attempt  of  defendants  to  claim  a  surrender 
Of  the  premises,  resting  entirely  in  parol,  ie  inadmiss- 
ible to  change  or  r*ry  the  oontraet  of  the  parties  in 
writing  under  seal,  furthermore  eueh  evidenee  w«is  not 
admiesible  under  the  pleading*.  On  abandonment  by  the 
tenant  a  landlord  taking  possession  of  the  demised 
premises  under  the  covenants  of  the  lease  suoh  taking 
possession  will  not  operate  to  release  the  lessees  from 
the  payment  of  subsequently  accruing  rent*  Qronmes  ▼• 
*%t   A»v£  Truat  Co.,  147,  ibid,  634;  Barnes  t.  northern 
EBB   sBafisBi  i63  il3ld*  112»" 

Upon  the  redocketlng  of  the  o*use  in  the  ttunlolpal 
Oourt,  after  reversal  here,  petitioners  filed  a  new  and  amended 
affidavit  of  merits  in  which  it  wae  at' ted: 

"That  the  lease  upon  which  this  suit  is  brought 
was  surrendered  by  the  defendants  and  suoh  surrender 
was  aooepted  by  the  plaintiff  and  said  lease  thereupon 
cancelled  on  June  4,  1923. 

"that  an  attempt  w*s  made  to  assign  this  sur- 
rendered lease  bout  August  1st,  1333,  to  Paul  Klank  and 
■sm  afce**1 

In  the  original  proceeding  the  defendants  relied  upon 

the  faot  ae  charged  in  their  petition  tint*,  they  were  released  by 

operation  of  law  because  of  the  f»ot  that  the  leaae  wae  assigned 

to  Paul  Klank  and  Paul  feiss  and  rent  paid  by  then*  Mo  mention 

was  mads  of  any  surrender  based  upon  a  parol  agreement  between  the 

parties*  Upon  the  reversal  of  the  eause,  defendants  shifted  their 

ground  and  attempted  to  show  that  ths  assignment  was,  in  fact,  a 

void  aseignsent  and  that  the  lease  warn  abandoned  by  mutual  agreement 
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between  the  partita*  Parties  defendant  are  not  peraltted  to  oh%nge 
thalr  dsfenss  to  suit  tha  oooasion.  ffmfc,  jj  M  ▼.  Truabls.  66  ill. 
428;  33  Corpus  Juris  330. 

Sohussaler  testified  th«t  on  or  about  any  3T,  1923, 
he  had  a  conversation  with  Dleroks  with  ragard  to  the  oooupanoy  of 
tha  prealsss  and  th»t  ^isroks  said  th-*t  ha  did  not  oara  to  haws 
hia  in  the  promises  and  hs  so  id  he  would  release  hia,  i  ohuesaler, 
as  to  the  ohattsl  aortg*ge  and  the  lease  if  he  would  get  out. 

Julius  *eiss  tsstifisd  that  on  or  about  June  3,  1823, 
he  heard  Jleroke  nd  Bohuesslsr  talking  and  th  t  3ohusssler  asksd 
Jieroks  if  he  wanted  to  get  rid  of  hia  and  ohuessler  said  that  if 
hs  wanted  to  he  oould  release  hia  froa  ths  lsase  and  hs  would  go, 
aad  Jieroks  said  to  go  ahead,   doth  of  those  parties  were  intereeted 
parties  and  both  when  asked  whether  or  not  the/  had  signed  the 
original  petitions  to  hare  the  first  Judgment  vaoated,  etated  under 
oath  that  they  did  not  know  whether  they  had  signed  thea  or  not; 
that  they  had  not  read  then  and  th*t  they  did  not  know  what  w»e  in 
ths  petition.  Their  ainds  appeared  to  be  a  blank  as  to  anything 
that  was  oontainsd  in  the  original  petitions  in  whioh  no  stateasnt 
was  aads  as  to  the  agreed  abandonment  of  the  preaisee,  but  whioh 
rslisd  solely  upon  ths  abandonment  as  a  proposition  of  law  by 
reason  of  the  aots  of  the  parties  in  asking  the  aeeignnent.  &uoh 
testiaony  is  thoroughly  unreliable*  ft .L* iwt i f  f  is-  counsel  took  ths 
stand  as  a  witness  in  their  behalf.   This  in  itself  wis  contrary 
to  the  rule  th<t  an  attorney  should  not  testify  in  a  proosedlng  in 
whioh  he  W'S  actually  partiolpatlng.  This  sane  counasl  also  at » ted 
under  oath  thst  he  did  not  know  whether  he  prepared  the  doouasnts 
aad  did  not  know  whether  the  defendant  eiss  knew  what  was  in  ths 
petition  and  did  not  dlsouss  with  »slss  what  was  in  his  petition. 
Ths  reoerd,  however,  discloses  that  hs  aotsd  as  ths  notary  ublid  in 
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taking     elan*   acknowledgment.      *he  fact  that   theee  defendants  were 
willing  te  swear  to  a  document  without  knowing  what  it  contained 
does  not  add  to  their  reliability*     there  wae,   aoreower,  no 
consideration  for  the  olaiaed  release, 

Jieroke  denied  ewer  hawing  had  any  oonvers  tion  with 
slther  of  the  defendants  in  which  it  was  Mutually  agreed  that  the 
preaiaee  were  to  be  abandoned,      I'hia  court  in  the  oass  of   ihoa\oson 
w*    floctcrn    :-skct  Co.   219  ill.   App,  184.  In  ite  opinion  says: 

"so  think  it  /Bust  bs  conceded  th*,t  the  leaee  amds 
a  prlaa  faele  oase  for  the  plaintiffs  and  that  the  burden 
was  on  the  defendant  to  show  the  truth  of  the  only  natter 
relied  on  by  way  of  defense,  whioh  wae  thnt  for  a  mutual 
consider} tion  the  lessor  Thoapeon  agreed  to  and  did  onnoel 
the  written  lease,  and  let  and  rent  the  preaiaee  to  the 
•cetera  Caeket   ind  Undertaking  Company,      There  is  no  ewldenoe 
that  the  lease  was  eanosled  by  any  express  agreement  either 
oral  or  written,     the  leaee  was  in  the  possession  of  plain- 
tiffs and  was  put  in  ewldenoe  by  them  at  the  trial*     It  is 
apparently  In  the  same  physioal  oonditlon  as  at  the  tine 
it  w»e  exeonted  nnd  dellwered.     It  le  significant  that  it 
was  neither  delivered  up  nor  physically  changed  at  any  tine. 

In  this  Stats  a  written  lease ,     although  under 
seal,  any  be  surrendered  by  verbal  agreement  of  the  parties 
to   it*     JtefcfX  ▼•    Prmtt.    15   111,    568.      It    is   also   true   that 
an  agreeaent  of  this  nature  nay  be  inferred  froa  the  oonduot 
of  the  parties  to  the  lease,     fr/  w,   Pat ridge.  73  111,   51; 

niUfifff  ▼•   VfliyUrtm*   145  IllT^4S;Tin£T.  tttNUi   81 
111,  202,     But  this  rule  is  based  upon  the  principles  of 
eetoppel  and  the  oonduot  proved  must  be  suoh  as  is  inoonsistent 
with  the  oontinuanoe  of  the  relation  of  landlord  and  tenant, 
Uroaaea  v.   St.    ;aul  Trust   Oo..  147  111,   634;   Johnson  v, 
MQiTthern.  TtmJLQQa*  265  IUT    270;  jfcfiU,  v.  .*hJJ*,  94  0,  8, 
382;    Asea  v.    Lowvf   57  UlMU    381,* 

in  the  oaee  at  bar  as  in  ths  oase  quoted,  the  lease 
wae  still   in  the  possession  of  the  plaintiff  and  there  is  no  evi- 
dence of  its  surrender.      In  the  event  there  had  been  an  abandonment 
of  the  property  by  mutual  agreeaent,   it  would  have  been  simple  to 
have  marked  the  lease  canceled  se  to  one  or  both   of  the  defendants 
or  to  have  surrendered  the  leass  and  executed   a  new  one,      "nils 
suoh  an  instrument  may  be  surrendered  by  parol,   newerthelees,   ths 
ewldenoe  oonsemnnag  suoh  a  surrender  should  be  elear  or  aeooapanled 
by  suoh  aots  as  would  indloate  the   surrender,   euoh  ae  a   cancellation 
of  the  leaee,   surrender  of  the  property,   a  valid  consideration,   or 


»xi*  to  *»rflis 

•T 


a    X.01O 


t*». 


a  at!  »l  ata^  An,*-  tattMHwq  ajft  ci   XXile  «<n» 
ic»«/yoi.:i *Cf«  £t*   ilSMj   / 

«c?  tdf  to 

r.«     ;r."               -  -       •.•     ■'■}:■■    M    *B*    *i     ••        B  »f>4&»4     ia«*I    »jfj    fe*4fJ«    »1Wi 

elirf*      .            >«  8   fc*»*t/o»jr*  Asa  aa*n  wra  avsrf  of  to 

a*f*   ,f8»X»rt*:            ,  M*  *«»avuir*Bal  cu  datra 

xsaia  fKT  Maoris  TaAftats  »  ggAtiroaaoo  aon^ 

ffCifJtXIft  0»    W    I 

■j&Xenoe  AiX»v  e   ,  BJftflMem    .aaaaX  »d#  lo 


o 

seas  ittoh  faot  as  would  evidence  the  intention. 

The  defendant  Atlas  -daltted  th~t  hs  paid  ths  sua  of 
380  por  sionth  as  rental  on  ths  prealsss  for  ths  aonths  of  July  sad 
August. 

Ths  defendant  3ohussslsr  testified  th  >t  hs  ooouplsd 
ths  prsalsss  until  June  4,  1923. 

After  the  defendants  refused  to  pay  the  rent,  plain* 
tiff  had  the  right  to  rent  the  preaieee  for  so  auoh  as  he  was  able 
to  obtain  and  to  hold  the  defendants  for  ths  balance. 

We  hare  not  been  aided  in  our  oonslderatlon  of  ths 
ssass  by  briefs  fllsd  on  behalf  of  the  defendants.  They  bars  not 
followed  the  appeal  to  this  court.  Ths  burden  of  proof  wis  on  the 
defendants  to  show  a  surrendsr  of  ths  lease.  Cone ids ring  the  /  ot 
that  ths  defendants  have  abandoned  the  defense  originally  asde  by 
thsa  in  ths  first  proceeding  in  the  Municipal  Court,  together  with 
the  fact  that  the  evidence  of  the  defendants  Is  of  such  an  unsrtis- 
faosory  character,  ws  ars  of  the  opinion  th't  the  defendants  haws 
wholly  failsd  to  aset  this  requirement  by  proving  a  surrender  of 
the  prealses  under  an  oral  agrseasnt,  by  a  preponderance  of  the 
evidence.  The  judgment  of  the  Municipal  Court  is  reversed  and 
ths  eauss  remanded  for  a  new  trial* 

KBYEftStD  AID  RSIUMOEO. 

HE  ML,  P.J.  AID  flUllID,  J.  OORCl.  . 
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AT  A  TERM  OF  THE  APPELLATE  COURT 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  d#y"  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  1233 


Agenda  No.  30 


IN  THE 
APPELLATE  GO  (HIT  OF  ILLINOIS 
SECOND  DISTRICT 

October  Term,  A.D.  1930 


JOHN  A.  LOGAN  WARREN 

Aupellee, 

va, 

JUDD  7AH   BIOXLK,    ALBERT  E. 
SVdNsOII,   GEORGE  FRITZ, 
EDGAR  BEST   rati.  HENRY   GRAHAK, 
Appellants 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County, 


Jett,  P.  J. 

An  action  on  the  case  was  brought  by  appellee  in  the 
circuit  court  of  Winnebago  County  against  appellants,  Sylvia 
Sodaraan  and  /allace  Best,  for  libel.   Sylvia  Sodaman  and  Wallace 
Best  were  thereafter  dismissed  out  of  the  case. 

The  declaration  contained  two  original  counts  and  an 
additional  count.  The  first  count  was  withdrawn.  The  second 
count  avers  that  appellee  was  a  person  of  good  name,  credit, 
reputation,  etc. ,  having  a  wife  with  whom  he  wag  then  living; 
that  he  had  been  fior  some  twelve  years  an  ordained  minister  in 
the  Methodist  Episcopal  Church;  that  he  had  been  the  pastor  of 
the  Methodist  Church  in  the  village  of  Durante  for  a  perior  of 
two  years;  that  by  virtue  of  such  position  he  had  acquired  n 
large  acquaintanceship;  that  appellants  "conspiring  and  wrong- 
fully and  maliciously  intending  to  injure  and  destroy  hi«  good 
no  le  and  reputation  and  to  bring  him  into  public  hated,  con- 
tempt, ridicule,  and  disgrace,"  etc.,  met  with  one  I«  E.  Lamb 
in  said  village  and  "did  there  induce  the  said  N.  E.  Lamb  to 

o  with  said  defendants  to  0.  K.  Coroenter,  District  Superin- 
tendent of   the  Methodist  Episcopal  Church  *  *  *  and  did  then  and 
there  compose  and  publish  ;la  certain  false,  scandalous,  malicious 
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and  defamatory  libel"    as  follows: 

"May   ?1,    13P7 
"To    Si  stoop    fidWlB    'olt  Hughes: 

"I,   N.   E.   Lamb,    a    newber  of  the  Methodist   BpltJet 
Church  in  DoraaA,    and  alio   recording  steward  of  the  Quarterly 
Conference,  wish  to  prefer  charges  of  adultery  against  our 
pastor,   the  Rev.    J.      ■'  .    I. .      n.rrrn,    and  hereto   appefttf  the  testimony 
of  my   daughter,   Basel  Leah,    as  evidence  of  the  same. 

"I  alro  wilh  to  charge  him  with  conduct  unbecoming 
a  minister  since  this  matter  has  become  known,  in  his  attitude 
to  ay  family  and  to  the  church. 

"An   ft  result   of   gttCB  unbecoming  conduct ,   the  great 
majority  of  the  church  refuses  longer  to  follow  his  leader- 
ship,   and  his  pastorate  ought  1fo  be  terminated  immediately." 

The  count   also  aver,?  that   said  charge  was  delivered 
to   Carpenter  at   the  request  of  ap-cellants,    and  was  by  hin  sent 
to  Bishop  Hughe*;    that   appellants  also   caused  one  Hazel  Lamb 
to  Bake  an  affidavit,    vhleh  was  attached  to  said  written  charge 
and  presented  as   a  part  thereof  to  the  said  Carpenter,   which 
affidavit  contained  ?.  statement  to  the  effect  that   appellee  had 
had  sexual   intercourse  ^ith  said  Hassl  Lamb;    that  appellants 
"well  knew,  rrior  to   the  making  of  said  statement   and  said 
formal  charge  before  the  said     C.  X.    Carpenter,   that   Raid 
statement   and  the   aocusations  contained  in  said  written 
charge,  "fere  utterly  false,  untrue  and  without  foundation 
of  pa;/  kind  or  character,"    averring  d.amages,    etc. 

The  additional  count   ir=  practically  the  same  as  the 
second,    except   that   it   charges  that   appellants  procured  hzzel 
Lamb  to   appear  before  a  notary  public  and  sign  and   swear  to   an 
affidavit,   a  copy  of  which  is  set  forth  in  the  additional 
count   and  recite?   at  great  length  and  ^ith  much  detail,    a  story 
of  her   alleged  intimacy  with   appellee   covering  a   considerable 
peri  id   pf  tine   and  under   circumstances   calculated  to   degr?1.  e 
a  minister  and   destroy  his  reputation  and  usefulness. 

Said  additional  count  further  averred  that  a  church 
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tric-1  *as  held;  that  appellants  procured  the  said  Hazel  Lemb 
to  testify  OB  said  trial;  that  as  I  result  of  said  testimony 
appellee  rag  found  polity  and  was  discharged  from  further 
service  in  said  church,  averring  damages,  etc. 

To  said  declaration,  appellants  filed  a  olea  of  the 
general  issue  and  a  plea  of  justification.  A  trial  was  had,  re- 
sulting in  a  verdict  and  judgment  for  appellee  for  $10,000.  To 
reverse  paid  judgment  this  appeal  is  prosecuted. 

-"he  record  discloses  that  in  1926  appellee  was  about 
36  years  of  age.   He  had  been  ordained  a  Methodist  minister 
in  1914  and  from  thr.t  time  trail]  the  publlostloni  here  o 
plained  of  he  had  occupied  various  pastorates  in  the  f-Jtate  of 
Illinois,  coming  to  Durar.d  in  192b.  Durand  was  a  village  of 

';  500  or  600  inhabitants.   In  1938  appellee's  family 
consisted  of  himself  and  wife.  At  the  time  in  question  a 
fa  1H3  by  the  name  yf   Lamb  lived  in  Durand,  and  had  for 
a  number  of  years.  H .  1«  Lamb,  the  head  of  the  family,  n-as  a 
member  and  official  of  the  church,  and  a  janitor  of  the  church 
building.  Hie  wife,  -iary  £.  Lamb,  was  also  a  member  and  a 
teacher  in  the  adult  Sunday  School.   Basel,  ■  daughter,  was 
in  1926  and  1927  eighteen  years  of  ape.   yv,e  had  recently 
graduated  fr;>m  the  high  school  and  was  a  member  of  appellee's 
church.   In  September,  1926,  appellee's  wife  engaged  ::±r.t. 

i  to  work  ae  a  domestic  in  appellee's  home.   She  began  wort 
on  September  13th  and  worked  intermittently  until  January  14, 
19'!7,  when  she  left  appellee *■  home  and  never  returned.   Short- 
ly thereafter  .she  'rent  to  Rockford  scfexnx  where  she  obtained 

L  ymont . 

oeliants  contend  that  the  occasion  involved  znd 
the  communication  eooplai&ed  of  were  qualifiedly  privileged, 
:-nc:.   the  court  erred  in  denying  appellants1  motion  for  a  dir- 
ected verdict,  made  at  the  close  of   all  the  evidence.   In 
this  connect icra  appellants  insist  that  they  were  officers  of 
the  church  of  which  appellee  was  pastor;  that  as  such  officers 
they  were  interested  in  its  welfare  and  it  was  their  right 
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and  duty   to  difjcups  nattOfffl    »f  this   character  tirag  ^,omnelve8 
an1?  Witt  Sthei  of f icials.     Appellee  insists  th«t   the  snax 
■gainst  hln  were  made  maliciously,   and  being  st  made,  the 
defenee  of  privilege  oannot  be  availed  of.      He  o3 
the  record  affords  sjrplt   evidence  of  malice  and  that  the 
crv-e  was  necessarily  eubraitted.  to   the  jury.      The  defendants 
maie  no   effort  to   eastaln   their  plea  of  justification.     There 
is  nothing  in  the   evidence  tending  to  rrove  the  truth  of 
the  charges  they   aade  and  circulated  against  appellee «     Basil 
fcamb  -as  not  g  witness  in  either  of  the  trials*     Vsithsr  h«f 
absence  nor  the  defendants'   failxire  to  produce  her  r.s   a. 
witness  was  satisfactorily  explained.      In  view  of  the  fTavity 
of  the  charged  made  against   appellee  and  their  ruinous 
c^nsennences  to  hln,   these  facts  tended  strongly  tc   'rove 
that  defendants  were  actuated  by  malice  and  bad  faith. 
The  defense  of  privilege  could  avail  them  nothing:  if  the 
jury  believed  their  conduct  was   prompted   by  m illec   and 
ill  will  toward  appfcllee. 

In  support  of  hit   contention  that  the  charges  were 
Maliciously  made,   appellee  relies  on  the  following  testi- 
mony:     Ralph  Hoyt   testified  that  he  saw  appellant  Frits  on 
Kay  18,   19?7;    that   "he  phoned  to  me  and  said  he  wanted  as 
to   come  doss   *   *    *   He  wanted  ■•   to    gs   dorm  to   Lrmh's 
and  tcXe   pn  affidavit  of  Basel's*     He  g:ave  M   °n  idea  what 
the  affidavit   contained — that  there  bod  been  improper 
relatione  between  Hazel   Lamb  and   the  minister,   or   she   claimed 
at  least.   *   *   *   I  was  not   a  member  of  the  Hothodlst  Episcopal 
Church  at  Durand  at  that  time." 

Ralph   Jole  testified:    "Somewhere  around  the  latter 
part    af  May  or  the  first  of    Tune,   I  had   ■  talk  slth  Albert 
Swinson.    *    *   *     Te  talked   in  reference  to   the   question  Of 
whether  or  not  John  A.  7/arren  had  had  illloit,    sexual   rela- 
tions with  Hasel  Lamb.      I  asked  If*.    Swinson  if  he  thought 
there  was  anything  to  that   story.     Kr«   Vinson  told  me  he 
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t      light  there    "ee.      I  raked  'Jr.    3vrinson  tow  hs  this  coild 

be  true   about        •  1  hi  said  that  w=3  hie  trouble  et 

Winnob-go;  reason  "no  irs.g  drove  out   of    -1 ''.nnebago . " 

Appellee  testified  BMDSg  Bther  things,   that 
Kay  14,   1927,   appall    it       '    a  Jickle  arid  S'.?inr,on,  with  Everett 
fterwent,   c?.^  to  hit  homo  about  half  pai  in  the 

preface  of  appellee's  eife,      "L'r.   Cerreat    fpoki  first   arid 

re  ie  a  persistent  mil  that  the  r.i.iister  has 
teer  going  to  "bed  ,vii;h  the  hired  .yirl.  '  I  said  'Toa  nay 
proceed.  •      rhen  he  said,    'I  have  heard  it    said   that  no  nan's 

it  at  ion  can  survive  a  woman's  ettac-A. '    *   *  *  I  told  then  I 
wouldn't   concede   that*    *    *    *    Then  he   sa:'.d,    "Then  you  Kfl   :oing 
to  receive  b   great  deal   of  unfavorable  publicity.'      At  thrt 
Id  Van  Sickle   aaid,    'We  will  see  that  you.  do   get  it.' 
*   *    *    I   sal"1  to  l£r«   Derweat ,    'The  story   la    baaed  oil  a  foundation 
of  Ilea  m  hrven't  any  rlghi  to  go  on  telling  it.'     Mr* 

gSinson  aaid  t:  me,    'go  you  deny  the  eharge« '    I   said,    'I  do.' 
He   aaid    'But  you  will  have  to   leave  Dura/ad. ' " 

Appellee  farther  testified  that   he  had  a  conversation 
with  appellant  Beat  on    [ay   80,   1937}   thai   Best    "said  to  ate, 
'Carpenter  will  give  you  a  clean  bill  of  health  If  you  "ill 
leave  Durand  no-w. '     I   aaid,    'I  would  not  consider  any   -.rorosition 
th-t   did  not  have  as  its  first   element  a  complete,   voluntary 
denial  on  the  part  of  Basel  aamb*1      He  said,    'I   thin1:  that 
can  be  arranged  all  right." 

The  evidence  is  also  to   the  effect   that,    in  august, 
19."""3,  Then  the  Methodist  Church  at  Durand  waa  being  rebuilt, 

re  rag   some  disagreement  "between  appellee  and   appellants  Fritz 
and  Graham  as  to  the  oharacter  and     rogreea   *f  aaid  work  and  that 

reafter  appellant  Graham  refused  to   speck  to  appellee  for  two 
or   fchreo  weeks*      There  was   also   testimony  thai  llant   Swinson 

wont   to   the  office  of  the  rd  Dally  Register  tasetta  en 

25,  19;  7,    and   read  the  proofs  of   an  article  eoneerning  the 
alleged  intimacy  between  appellee  and  Basel  Lamb,   anion  ras 
submitted  to  him  by  the  editor  for  verification,   and  that  he 
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stated  in  substance  that  the  facts  there  given  were  correct. 

at ion  for  a  directed  verdict  at  the  clore  of 
all  the  evidence,  it  is  only  necessary  to  determine  whether 
the  evidence,  taken  in  its  most  favorable  light  toward  the 
plaintiff's,  care,  fairly  tends  to  prove  it.  Without  going  into 
a  diecvssion  ct   the  evidence,  it  clearly  discloses  that  the  court 
wc  .Id  not  have  teen  warranted  in  directing  a  verdict  in  favor 
of  tppl  Hants  . 

It  is  nezt  insisted  that  the  verdiot  of  the  jury 
is  against  the  manifest  weight  of  the  evidence,  tfhile  the 
burden  ifl  QS.  appellee  to  prove  that  appellants  were  actuated  bv 
malice,  in  determining  that  ouestion  the  #ury  have  the  right  to 
consider  not  only  tne  oral  testimony,  but  also  the  publications 
thorns  oiros.   ( .narton  v.  V/rigrit,  30  111.  App.  343,  citing  Odger 
on  ilandOX  and  Libel,  370, 371, 276  and  330;  Slam  v.  Badger,  3?  111. 
49S;  AnbrosiUS  r.  G'Farreil,  H8  111.  App,  MS]  3arth  <r.  Bhaaa, 
15.  ill.  App.  30.)   Under  the  foregoing  authorities.,  it  follows  that 
the  verdict  of  the  jury  on   the  ouestion  as  to  whether  Oppollasttl 
werr-  -..  otuated  by  .aalice  is  not  against  the  manifest  weight  of 
the  evidence.   Counsel  for  appellants  contend,  that  even  though 
the  verdict  is  not  against  the  manifest  weight  of  the  evidence 
as  to  certain  defendants,  as  to  others,  it  is.   In  view  of  the 
OTldonos  abo*0  set  forth,  this  point  is  not  well  taken.   In 
matters  of  this  chrtraoter,  where  parties  act  in  concert  in  naking 
or  c       to  be  made  a  publication,  the  act  of  one  is  the  act 
of  all.  (Johnson  v.  Barber,  10  111.  435;  Clay  v.  People,  33  id. 
147;  Bowell  on   Slander  and  Libel,  4th  2d.  page  33?.)   ApTM&lofttli 
position  is  also  unt enable  for  the  further  reason  that  they  did 
not  afibait  aa  instruction  or  form  of  verdict  authorising  Ihe 
finding  of  certain  of  the  defendants  guilty  and  ethers  not  guilty. 

It  it  aXoo  urged  by  counsel  for  s.nrellmtp  that  the 
otvtoftoat  in  their  fourteenth  instruction  that  "the  jury  hrs 
no  right  audi  should  not  find  or  infer  ffoa  the  language  used 
and  contained  in  the  affidavit  of  Hazel  M.  Lrmb, 

introduced  in  evidence,  that  the  defendants  or  any  of  them 
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were  guilty  of  any  express  or  affinal  v^lice  toward  the  plaintiff 
Warren"  ,  wa?  a  nnrrect  statement  of  law  and  that  the  instruction 
"in  order  to  establish  malice  on  the  pari  Crf  the  defendants 
the  plaintiff  is  not  confined  to  matters  outside  of  the  alloged 
defamatory  publication,  but  you  may  consider  umg  other  thing*  the 
words  of  the  publication  themselves,  and  the  airewistanses  at! ending 
the  publication  thereof"  was  erroneous  and  in  conflict  therewith. 

Upon  the  holding  of  the  Supreme  and  Apellate  Courts 
in  Hu  v.  Badger,  supra;  Vharton  v.  V/right ,  supra;  Ambrosius  v. 
O'Fsrrell,  su-ora;  and  Barton  v.  Hanna,  supra,  appellee's  sixth 
instruction  stated  a  correct  principle  of  law  and  the  court  did 
not  err  in  p-iving  the  same.  The  inconsistency  complained  of  recited 
from  the  giving  of  appellee's  fourteenth  instruction.  Appellants 
are  therefore  not  in  a  position  to  take  advantage  of  such  conflict 
or  inconsistency.   (Warren  v.  Jackson,  004  111.  App.  578; 
Conover  v.  17.obq.sh  Ry.  Co.,  308  id.  105:  Bollenbach  v.  Blooinenthal , 
255  LI.  705.) 

In  support  of  their  contention  that  the  verdict 
is  against  the  manifest  wiw  weight  of  the  evidence,  appellants 
urge,  among  other  things,  that  they  had  nothing  to  do  with  procuring 
the  charge  signed  by  N.  E.  Lamb  or  the  affidavit  signed  by  his 
daughter  Hazel.  Appellee  'g  testimony  concerning  the  conversation 
had  between  him  and  appellant,  Best,  on  Kay  °0,  193?  in  which  he 
proposed  to  give  appellee  a  clean  bill  of  health  If  he  would  leave 
Durand  was  not  denied  by  Best  and  appellee's  testimony  on  that 
subject  tends  to  show  that  appellants  held  themselves  out  as  having 
control  over  all  matters  pertaining  to  the  charges  against  appellee. 

While  appellants  ail  testified  that  in  doing  what 
they  did  in  connection  with  the  publications  complained  of,  they 
did  so  from  prooer  motives  and  at  officers  of  srid  church  borrd, 
and  that  they  bore  no  malice  toward  appellee  in  connection  there- 
with, their  testimony  in  not  conclusive  on  thst  suestion,  bill  is 
to  be  considered,  together  with  all  the  other  evidence  in  tht  esse, 
including-  the  chp.rges  themselves,  by  the  jury  in  determining  as 
to  whether  appellants  were  actuated  by  malice  as  charged.   Two 
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jurif-  h.'ve  founr'  t   then  91  this    -ue^ti-r..      n;oth  trials 

resulted   in  r    '----'■     -    :.n  fatTO?  of   KppOllOO.      ThO  first  rowtflot 
was  for  $30,000.      There  the   evidence  if?  conflicting  rnc1   tT*o  juries 
hare  heard   it   and  found  the  f&Ota  the   |tM  wr:r ,    Bad  there   tl   OS 
evidar:ee  fairly  tending   bo   Iwwtaia  the  finding?,   the   Jnd  ■  ill 

not   he  reversed  on  the  facts*      (rholsn  v.    OeEalb  7/agon  Co.,   119 
111.   Arvo.    519;    I'irh  v.   ^einpchauoen,    119   id.    f98«    Meier  v. 
Chicapo   0.    C.    2-   St.   L.   Rv.    Co.,    303  id.    336:   Merrill  v.   Merrill, 
315  id.    lOSt    Bate?  v.   ^nvllle  if-  Rw.    I  Light  Co..    196   id.   480; 
Romano   v.   RlokfOWd  City  Traction  Co.,    §30    ;.d.   403.  > 

"The   general   mil    La  that    in  oenal  actions  pnd   in 
notion a  for  a  libel  or  defalcation,   ~nd  other  potions  vindictive  in 
their  nature,   a  new  trial  will  not  bo  gr-nted  merely  beonuae  the 
verdict  la  against  the  weight  of  thr  oTistaaoo*11   (ciarv  r.  Batfiolal 
88  111.  440;   oiting  Jirvis  v.  Bathawayi  8  Johns.  UOj   R-.mdle  v. 
Butler  ,  10    r«adl4   119;    Trrneond  on  Slander,   #94,    tat  ftl]    Sheen  v. 
Peoria  Soranr?-  Journal  Co.    53   111.    A,.-..    3Sf,)      Fallowing  the 
reasoning  of  the  foregoing  authorities,  we  would,  not  be  warranted 
in  reversing  a   ludg^ent  on  account  of  the  weight  of  the  evidence. 

Certain  wttnOsoOa  on  behalf  of   fcppollOO  testified  over 
objection  to  the   effect   that  the   attendance  at   the  church  services 
and  in  the  Sundry  School  had  increased  during  the  paartoracto  of 
apoellee.      There  rag  no  substantial  error  in  this  ruling,    as 
appellee  had.  the   right  to    submit   evidence  tti   the  jury  with  refer- 
ence to  his  work   aj   ■  pastor*      This  evidence  further  tended  to 
refute  the  statement   in  the  charge  signed  by  II.  E,   Lruab  that 
"the  prreat   'Majority  of  the  church  T&fvpe*  longer  to  follow  his 
leader shin"  ,    and  te?ided  to    show  that   auch   statement  was  n->t   -lade 
in  good  faith. 

It    is   insisted  thpt   the  OOWJrt   erred  in  admitting  cer- 
tain photographs   and  terti^ony  to  the   effect  that   appollos  performed 
manual  labor  in  the  construction  of  tha  new  church.      Then-  was  no 
substcntial  error  in  this  ruling,    aspooially     a  thorn  wan  testimony 
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tending  to   stnT  that  there  *as  fxietioa  between   appelles   and  certain 
aenbers  of  the  bo.ird  i.r.  eonnection  I  lth« 

It   1  e  ?lso   insisted  thai  wort   erred   La   remitting 

Clinton  Wright  to   testify,   over  objection,   that   in  May  1937  ho 
was  sitting  ir.  kia   ~-       louth    sf  t3  e     t  urehj    Hud   appellant  fan  3ickle 
came   slong  rri'-3  ■?   said   to   Mm,    ""Jet    in  the   car,    Judd, 

talk";   that  Tan  Siokle  got   In  Vie  baefc  seat  and  that  he  said  to  him, 
■Jtldd1,    it   se^rcr  to    ie  there  in   ■  bi£:  aistsJee  being  raade  here";    that 
in  reply  thereto   ff.-,n  Sickle   Bald,    Ton  will  think  differently  later 
on".     He  further  testified   that  he  ©ailed  attention  t«     f. 

,    *h<^  -as  standing  on  the   shuroh  steps,   and   said  to  Siefcle, 

"See  Mr,  Lasfl)  standing  up  there  on  the  ehureh  steps.     I  fail  to 
see  any  sorrow  en  his  face  or  oouatenanee  whatneereT*}   and  that 
fas  sickle  replied,  Ten  hare  tc  aalti  allevaaee  far  Mr.  LaaW" 
Taken  in  correct  ion  with  the  reply  of  v*ax      ichle,  w«    think  this 
evidence  wes  ooapotent  +  o   go   to  the   jury  on  the   issue  of  whether 
Van  sickle  had  reasonable  grounds  to  believe  nth  of  the 

shsrges.      It    is  further  Insisted  that  the   oourt   erred  in  refusing 
to  allow  9,  E«  Laab  to  answer  the  question  "Will  yon  ..lease  feive 
the   reason  why  you  dirt  not  go  and  aafcS  eenplaint?'    hi  .'i..r    to   do  ?.'ith 
asking  i    oosrplaint   earlier  than  he  did.     The  eonrt  Aid  not  err 
in  this  ruling* 

The  court  did  net  rrr  in  refnslng  to  allee     ppellant 
to  show  the  result  of  the  ehnroh  trial,  and  that  appellee  had 
been  dismissed.     Appellants  did  net  atteapt  to   support  tneir 
plea  of  justification.     tVldenee  tending  to  prove  that  t':;e  rubiica- 
tions  were  true  sas  net  adaisslhle  under  the  plea  of  net  guilty* 
Under  that  plea,   appellants  could  sho^c  they  believed  the  charges 
to  be  trie,    and  that   J;hey  noted  in  good   faith,      (Cost: ere ir.l  lens 
Co.   v.    Bland,   lit  111.   Ape.    501;    O'Malley  v.    Illinois  Pub.   &  Print. 
Co.,  194  id.   544j   Kagnier  v.  Sabot,  3  tllnr.  54;   iheahan  v.  Bolliae, 
20  111.  3"<5;    Itvader  r*   Snyder,   57  id.   I0*j   Thomas  r.  Bunaway, 
30  id.   ST5j    tpelak  Denni  Hlaaatel  i  -  i,      "     Id.   53    . 

It   is  also   iasisted  that  the  eonrt   erred  in  refusing 
to   allow  appellants  to     ake  proof,   by  cross  examination  of 
appellee  and  by  documentary  evidence,   that   appellee  had 
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thr~'-.  otber  pending  sulta  for  libel,   a-rowintr  out  >->f  this  eftme 
tnuasaoti    ".      Wis  OOUrt  did  set   err  in  tnis  rullag*    (Peopls  7. 

Str    ••  h,    847   II]  ,    B800 

It   it   also   insisted  that   the   en  art   erred   in  admit  ting 
in  rv  j    we.v  febjeetl  >a,   I   portion  of  the  discipline  of 

■fthodist  1         IX      .      -  i  pellaats  offered"   certain  sections 

of   |  line   in  evi    er.es,   under  stipulation   "that   a  printed 

▼olu  16  Barbed    'Bsfsnda  it's  .3r.rj.ijit   1'    contains  the  rules,   rep-ulations 
and  discipline  of   fehs  ttsthedlst  episcopal  Obttreh  as  they  existed 
at  th"=   time  of   the  letters  involved  in  this  suit."     Having  made 
said   itipulati  saving  offered  la  evidence  certain  oortions 

of  paid  volUBS,    appellantl    ?.re  net   in  a  position  to   contend  that 
the   ootttt    erred   in  admitting  the  portion  offered  by  aooellee. 

Lastly,    it   is  insisted  that  the  court  erred  in  giving 
apreil.ee' s   second,   fourth,   fifth  and  sixtn  given  instructions. 

Appellee's  second   instruction  is  as  follows:      "The 
court   instructs  h*ry  that  the  testimony  of  Lary  £.   Lamb  as 

to  !  told  by  Basal  H«   Lamb  concerning  her  relations 

with  the  plaintiff,    and  the  testimony  of   I,   ]|a   Lamb  as  to  what 
Mary  %,   Ls  ib  told  him,   that   RassS      .    L-'^mb  had  told  her   (Mary  E. 
Lamb}    Ooneeraing  her   (Basel  A.   Lamb's)    relations  sits  the  plalatlff 
and   ell  the  testimony   SB  ti   -fhat  Hazel  M<   tiasft)  told  as  to  her 
relatione  slth  the    ilaintiff,  ~as  not  permitted  in  evidence  by  the 
court   as  tending  te  prove    bhe  guilt  or  innocence  of  the  Plaintiff, 
John   A.   "ar.rp'i,    as  to   the  setter  of  whether  he  committed  adulter* 
witn    tasel      .   Lsab,    out   s?id  testimony  was  allowed  and  oermitted 
in  evidence  as  only  bearing  on  the  ouestion  of  privilege  and 
motive,    4.n  the  publishing,  or  causing  to  be   published,   of  the 
libel- us  art  idea   alleged  Toy  the  plaintiff  to  nave  been  published 
by  tbs  def  -  of  and  concerning  the  plaintiff. 

It   is  insisted  that  by  this  £h  instruction  the  court 
unduly  limit  ad  tbe  testimony  sf  the  witnesses  seatleaesl  there- 
in.     Tn  view  ef   tbs  feet   that   no  attempt   u ras  c  to    substantiate 
the  aver ueats  of  the  v>lea  of  justification,   tbs  court  did  not 
err  in  this  ruling. 
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Al    to  M ' I    t  ■  '  "  -  u , 

It    ia    iusi»t«:d    bbat   tha   court    erred   in  I 

if   the   ,  rtloa  »«T«  made  wi  .  ,   thd   tha&  the 

qualified  privilege   would   b«   lost.      It    ie   eo o g ended    i tat    tfca 
8t  ■■':■-    tatf   should  nave    beta   ''actusl  or  fcXpraat  Halloa**  .        r  of 

these   instruct  erected  p  verdict,      bo  fax   M    "'^je  cti"io  are 

made   to   that,   there   **l  m   substantial  orror  in  giving  the   sane.' 
In  ssuafcax  numerous   taatoraatlaaa  ^iven  on  babali  o  ilante,   the 

jury  were   specifically  instructed  ?s   contended  "by  appallaatli 
have  already  he3&  apoeilce'e   sixi-h  inat]  ft tat at  a  correct 

principle  of  las  ,         '   the  court  did  aal   err   la  ei  < 

Finding;  no  reversible  error    in  the  record,   the    JudgMKt 
.e  trial   GOUYt  frill  be   affirmed. 

.Iiidgm  ent  af  f  i  rmed . 
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STATE  OF  ILLINOIS. 

second  district  I  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuea 
the  year  of  our  Lord  one  thous 
within  and  for  the  Second  Dist 


second  day  of  5*Eruary,|  in 
hundred  and  thirty- two, 
the  State  of  Illinois: 


Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


265  I.A.  611 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8374  Ag.  No.  31 

7   c  .illiams  Land  Company, 

a  corporation, 

appellant, 

vs.  Appeal  from  the  Circuit 

Court  of  Livingston  County. 
Lake  View  :tate  Bank,  as 
Administrator  of  the  Estate 
of  D.  5.  T'eyers,  Deceased, 
appellee. 

JSTT,  P.J. 

The  record  discloses  that  ?  cT. illiams  Land  Company,  a 
corporation,  appellant,  was  engaged  in  the  business  of  making 
farm  loans.  In  1915  the  appellant  company  through  its  officers 
with  the  consent  and  approval  of  all  its  stockholders,  being 
five  in  number,  declared  a  dividend  amounting  to  ^154,000,  and 
notes  of  the  appellant  company  were  issued  to  each  stockholder 
for  his  proportionate  share  of  the  dividend.   In  order  to  pro- 
vide for  the  payme  it  of  said  dividend  notes  a  trust  agreement 
was  entered  into  between- the  appellant  company  and  D.  S.  r.eyers, 
which  agreement  was  approved  by  the  stockholders.   In  keeping 
with  the  agreement  and  in  accord  therewith  ..)154,500.00,  face  value 
of  the  notes  and  mortgages  belonging  to  the  company  were  deposited 
with  D.  ...  T'eyers,  trustee,  as  collateral  for  the  dividend  notes. 
The  agreement  among  other  things  provided  that:   "D.  S.  T'eyers, 
trustee,  is  to  colleot  the  principal  and  interest  of  said  mort- 
gages as  such  become  due,  apply  the  proceeds  thereof  to  the  pay- 
ment of  the  principal  and  interest  of  the  above  described  notes; 
that  as  the  principal  of  the  said  mortgages  is  paid  it  shall  be 
divided  proportionately  upon  the  principal  of  the  said  notes  issued 
by  the  said  corporation." 

It  appears  that  in  1917  the  appellant  company  declared  an 
additional  dividend  of  £49,000,  and  issued  to  each  stockholder  a 
dividend  note  for  his  pro  rata  share  thereof  and  deposited  with 
D.  S.  J'eyers,  as  trustee,  ^74,600,  face  value  of  its  notes  and 
mortgages  as  collateral  to  the  dividend  notes  under  the  same 
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charaoter  of  an  agreement  as  that  entered  into  between  it  and  said 
Meyers  in  1915.  Meyers  collected  on  these  notes  and  mortgages 
from  time  to  time  and  made  distribution  of  the  proceeds  of  his 
collection  to  the  stockholders  to  apply  on  their  dividend  note6. 
Subsequently  Meyers  departed  this  life.  At  the  time  of  his  death 
there  remained  unpaid  on  the  dividend  notes  the  sum  of  $55,000, 
although  he  had  collected  $16,327.00  that  he  had  not  distributed 
but  which  he  had  charged  himself  on  his  books.  The  above  facts 
were  stipulated  and  there  is  no  dispute  about  them. 

The  appellant  company  filed  a  claim  in  the  County  Court 
of  Livingston  County  against  the  estate  of  Meyer's  for  $16,327.00 
that  Meyers  had  collected  but  had  not  distributed  and  asked  that 
it  be  allowed  as  of  the  Fifth  Class,  basing  its  claim  for  such 
classification  on  the  following  provisions  in  Section  70,  chapter 
3,  Revised  Statutes.   "All  demands  against  the  estate  of  anjr 
testator  or  intestate  shall  be  divided  into  classes  in  manner 
following,  t<fc-wit:  Fifth:  Where  the  deceased  has  received  money 
in  trust  for  any  purpose  his  executor  or  administrator  shall  pay 
out  of  his  estate  the  amount  thus  received  and  not  accounted  for." 

The  County  Court  upon  a  hearing  allowed  the  claim  for 
$16,327,  but  classified  it  as  a  Sixth  Class  claim.  The  appellant 
excepted  to  the  classification  and  appealed  to  the  Circuit  Court. 

On  the  hearing  in  the  Circuit  Court  the  claim  was  allowed 
for  the  said  sum  of  $16,327.00  but  the  court  denied  the  right  to 
priority  and  classified  it  as  of  the  Sixth  Class  and  not  as  of 
the  Fifth  Class  and  entered  judgment  against  the  appellant  for 
costs.  Appellant  prayed  for  and  perfected  an  appeal  to  this 
court . 

Appellee  took  no  exceptions  to  any  ruling  of  the 
court  nor  to  the  allowance  of  the  claim.   It  was  evidently  satis- 
fied with  the  judgment  of  the  court  as  to  the  classification  and 
was  not  disturbed  over  the  allowance  of  the  claim  so  lone-  as  it 
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reraained  in  the  Sixth  Class. 

The  errors  assigned  by  the  appellant  on  his  appeal 
•are;  First,  that  the  court  erred  in  allowing:  the  claim  in  the 
Sixth  Class,  when  it  should  have  been  allowed  as  of  the  Fifth 
Class;  Second,  that  the  court  erred  in  assessing  colts  to 
appellant;  Third,  that  the  judgment  and  order  is  contrary  to 
the  law  and  the  evidence;  and  Fourth,  that  the  court  erred  in 
not  allowing  the  claim  in  the  Fifth  Class  but  allowed  it  in  the 
Sixth  Class. 

There  is  no  assignment  of  cross-errors  shown  by  the 
abstract.  Appellee  sets  out  in  its  brief  and  assignment  of  cross- 
errors  which  he  says  were  assigned  on  the  record  but  the  record 
does  not  show  any  exceptions  or  objections  to  any  ruling  or  judg- 
ment of  the  Circuit  Court  on  which  assignment  of  cross-errors  could 
be  based. 

In  this  state  of  the  record  the  question  for  determination 
in  this  court  is  ,  "Was  the  claim  properly  classified?"  ixxcx  It^  it 
was,  the  judgment  against  the  appellant  was  proper.  If  it  was  not, 
then  it  should  be  given  the  proper  classification  and  the  costs 
should  be  taxed  against  the  estate. 

It  is  urged  that  the  appellant  has  no  claim  but  if  there 
is  a  legal  claim  it  is  in  favor  of  the  holders  of  the  dividend  notes 
and  not  in  favor  of  the  land  company.  We  are  of  the  opinion 
that  that  Question  does  not  arise  on  this  record  but  if  it  does 
we  cannot  agree  with  the  contention.  The  agreement  to  hold  the 
securities  as  collateral,  collect  and  distribute  the  proceeds  waw. 
entered  into  by  and  between  the  appellant  and  Meyers  and  was 
approved  by  the  stockholders.  Meyers  accepted  the  securities 
from  the  anoellant  company  and  executed  the  agreement  on  his  part 
in  this  manner,  to-wit:   "I  hereby  acknowledge  the  receipt  of 
the  above  described  mortgages  and  agree  to  the  terms  of  the  above 
memorandum."  D.  S.  Meyers,  trustee."  "/hen  Meyers  accented  the 
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securities  from  the  appellant  company  and  agreed  to  oollect  them 
and  distribute  the  proceeds  in  the  manner  specified  in  the  memo- 
randum, we  are  of  the  opinion  he  would  have  been  estopped  from  his 
obligation  to  account  to  the  appellant  company  for  such  securities 
and  the  proceeds  thereof,  and  appellee,  his  personal  representative, 
is  likewise  estopped.  The  holders  of  the  mxt   dividend  notes  had  no 
title  to  the  securities  nor  to  the  proceeds  before  distribution. 
We  are  of  the  opinion  that  the  appellant  company  is  the  proper 
claimant;  that  its  claim  was  not  contingent  and  the  allowance  of 
the  olaim  was  correct.  We  are  further  of  the  opinion  that  the 
deceased  was  a  trustee  in  every  sense  of  the  word;  that  the  trust 
was  an  expressed  on$;  that  it  was  an  active  trust;  that  he 
received  this  1516,327.00  in  trust  for  a  specific  purpose  and  fail- 
ed to  apply  it  to  the  purposes  for  which  he  received  it. 

The  judgment  of  the  Circuit  Court  in  allowing  the 
claim  is  affirmed;  the  order  classifying  it  in  the  Sixth  Class 
is  reversed,  and  the  cause  is  remanded  to  the  Circuit  Court  of 
Livingston  County  with  directions  to  allow  the  claim  as  of  the 
Fifth  Class.' 

Affirmed  in  part  and  reversed  in  part 
with  directions. 
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STATE  OF  ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  TJ 


LTE  COURT, 


Begun  and  held  at  Ottawa,  on  TuesdaX  the  second  day  of  February,  in 
the  year  of  our  Lord  one  thous^md  nine  hundred  and  thirty- two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 

TT,  Presiding  Justice. 
Hon.  FRED  G.  10OLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Cleric. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  no.  8368  .  5 

In  the  Appellate  Court  of  Illinois 
ccond  Dietriot 
October  Term,  A.  D.  1931. 

Thomas  J.  Ryan, 

appellee , 
vs.  Appeal  from  Circuit  Court 

Chaunoey  C.  Landon,  Operating         of  Peoria  County. 
as  Landon  Hew  System  Dentist 
appellant 

BALDWIN,  J: 

This  case  is  brought  to  this  court  on  appeal  from  tlu. 
Circuit  Court  of  Peoria  County  to  obtain  relief  from  a  judgment 
of  $30^0  entered  there  against  appellant,  hereinafter  for  con- 
venience called  defendant,  and  the  cause  arised  from  an  alleged 
malpractice  on  the  part  of  defendant  while  practicing  dentistry 
in  the  City  of  Peoria.   The  appellee,  hereinafter  called  plaint- 
iff for  convenience,  filed  his  original  declaration  of  five  counts 
charging  defendant  personally  extracted  plaintiff's  teeth  and 
conducted  himself  M  unskillfully  that  plaintiff's  tongue  was 
injured  and  became  partially  paralyzed. 

A  demurrer  was  "sustained  to  that  declaration.  Aa  amended 
declaration  of  ten  counts  was  later  filed,  the  first  five  of  which 
alleged  that  defendant  personally  treated  and  extracted  plaintiff's 
teeth  so  un  si:  ill  fully,  etc.,  that  plaintiff's  tongue  became  parti- 
ally paralysed. 

After  the  trial  had  been  in  progress  for  more  than  a  day 
the  first  five  counts  were  dismissed  and  at  the  close  of  all  of 
the  evidence  counsel  v/ithdrew  the  seventh  count  of  the  amended 
declaration  so  tlu.t  the  oase  was  taken  by  the  jury  on  the  declara- 
tion consisting  of  four  counts,  namely,  the  6th,  8th,  9th  and  10th 
counts  of  the  amended  declaration,  each  of  which  charges  that 


■ 
t 


. 


j 


;       « 

-  . 
■ 

- 

- 

■ 
- 


-2- 

the  negligence  specified  wa"  conmitted  by  an  agent  of  servant  of 
the  defendant.   The  sixth  count  fhmTfl+ft  ftnaral  ..      ace 
through  unskillfuIlnesL  in  the  extraction  of  teeth  v/hicii  caused 
partial  paralysis  of  the  tongue.   The  eighth  cuarged  a  breaking 
of  the  upper  teeth  during  extraction  remaining  in  plaintif 
jaw  causing  embolisia  and  paralysis.   The  ninth  charges  the 
breaking  of  plaintiffs  teeth  during  extraction  and  negligently 
failing  to  properly  cleanse  and  treat  gums  thereafter  and  an 
enbolism  resulting  causing  paralysis  and  the  tenth  charges 
paralysis  due  to  unskillfull  extraction  ana  that  the  injury  was 
increased  later  by  failure  tti   defendant's  agent  to  send  plain- 
tiff to  a  physician. 

The  plea  of  the  general  issue  was  filed  as  was  also  a 
s  ecial  plea  denying  that  defendant  through  an  agent,  etc., 
extracted  said  teeth. 

It  appears  that  the  defendant  had  been  practicing  dentistry 
in  Peoria  for  19  years  prior  to  the  time  of  the  trial.  He  era- 
ployed  a  lady  attendant,  cashier,  two  .r  three  assistant  dentists 
and  a  laboratory  mechanic.  At  that  time  ha  had  in  his  employ  a 
Dr.  A.  A.  Clinkenbeard,  a  licensed  dentist  in  the  state  for  more 
than  3o  years,  and  a  brother  of  defendant  Orrin  F.  Land on,  who 
worked  in  the  laboratory,  who  was  not  a  dentist  and  had  never 
practiced,  his  work  being  confinea  to  construction  of  iental  plates 
and  other  processes  of  a  mechanical  nature.   The  plaintiff  was  a 
resident  of  L.arshall  County  and  was  occupied  as  a  farmer,  he  was 
59  years  old  and  all  his  upper  teeth  except  seven,  had  been  ex- 
tracted prior  to  i.ay  13,  1929.   It  appears  that  for  some  time  be- 
fore thi*  date,  the  remaining  teeth  in  his  upper  jaw  had  been  hurt- 
ing him  and  he  decided  to  have  them  extracted.  He  went  to  Peoria 
for  that  purpose  and  the  teeth  were  removed  at  the  office  of  the 
defendant  Lay  12,  1929.  The  operation  was  performed  between  the 
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hours  of  one  and  three  ..   . 

It  la  di&putea  as  to  who  attended  plaintiff  for  the 
extraction.  l»r.  Ulinkenbeard  and  the  lady  attendant  testifier 
that  he  performed  the  extraction.   Plaint  Iff  1  tlai  .  >,  _.t  the 
teeth  were  extracted  by  Orrin  Landon.   Plaintiff  states  that  when 
he  got  into  the  dentist  chair  he  said  that  he  wanted  to  have  some 
upper  teeth  pulled  and  that  the  dentist  made  certain  preparations 
therefor  and  extracted  four  on  the  right  and  three  on  the  left  of 
the  upper  jaw.   Plaintiff  claims  that  after  the  extraction  the 
dentist  said,  "I  have  broken  off  two  on  the  right  and  one  on  the 
left  and  you  come  back  in  two  weeks  and  I  will  take  them  out." 
This  is  denied,  however,  by  the  operator.   Certain  directions 
were  given  to  plaintiff  about  cleansing  the  mouth  and  to  come 
back  in  two  weeks,  .laintiff  paid  r6.00  for  the  service  and  re- 
ceived a  receipt  therefor,   .ui  hour  and  a  hi  If  later  plaintiff 
states  that  his  tongue  was  swollen  stiff  and  sore  and  that  his 
head  hurt  and  jaw  hurt  and  pained;  his  tongue  was  thick  and  he 
could  not  talk  so  his  folks  could  know  what  he  said,   That  condi- 
tion lasted  about  a  week  and  at  times  it  would  get  better  and  at 
other  tines  it  was  worse  although  at  tat  trial  he  talked  fairly 
well.  Plaintiff  states  that  he  went  back  to  the  dentist's  office 
in  two  weeks  and  that  his  mouth  was  examined;  that  they  could  not 
find  any  pieces  of  teeth  and  plaintiff  asked  about  the  reason  for 
his  not  being  able  to  talk  and  was  told  that  he  would  be  all  right 
when  he  got  a  plate  made.   It  appears  t.,at  plaintiff  took  out  four 
pieces  of  teeth  from  the  places  where  the  seven  had  been  extracted, 
in  oeptember  following.  Plaintiff  was  treated  by  a  dentist  during 
July  of  1929,  when  he  was  fitted  with  a  plate  in  his  u  per  jaw. 
At  that  time  there  was  no  appearance  of  roots  or  particles  in 
plaintiff's  gums  and  later  in  ^pril  of  19^0  some  additional  pieces 
were  eliminated  from  plaintiff's  gums  However,   that  was  after 


- 

- 
i 

.  .         . 
; 


■ 


,     ■  ■  . 

! 


I 


- 
- 

5 
I 


- 

8W 


: 


plaintiff  had  gone  to  the  dentist  who  fit  him  with  the  plate  a 
second  time,  the  first  plate  having  becoue  unsatisfactory  on 
account  of  shrunken  gums.   The  plaintiff  had  been  treated  by 
a  chiropractor  for  lumbago  as  well  a.,  examinations  by  a  physician 
during  : eptenber,  iy50  and  by  another  physician  in  October,  191 
both  of  which  examinations  were  more  or  less  superficial  and  these 
physicians  were  not  calle*.  as  witnesses. 

Plaintiff  claims  that  he  has  had  only  partial  use  of  his 
tongue  in  eating  and  talking  and  that  when  he  attempts  to  eat  he 
has  great  difficulty  and  ordinarily  people  cannot  understand  him 
when  he  attempts  to  converse;  that  he  did  not  have  this  condition 
prior  to  the  time  of  the  extraction  is  evidenced  by  three  witnesses 
who  had  known  hiu  for  mony  .ears. 

Plaintiff  seeks  to  enforce  liability  on  defendant  by 
reason  of  unskillfullness  in  extracting  the  teeth  and  in  not  giving 
proper  treatment  at  the  ti.^e  to  allay  unfavorable  results  or  to 
direct  plaintiff  to  see  a  physician  after  the  tongue  conditions 
became  apparent  and  charges  negligence  through  unskillfullness 
causing  embolism  and  paralysis. 

laintiff  attempts  to  prove  tnat  embolism  and  partial 
paralysis  resulted  from  the  alleged  unskillfullness,  very  largely 
if  not  wholly,  through  expert  testimony  offered  on  the  trial,  by 
means  of  hypothetical  questions  asked  of  the  experts.  He  also 
attempted  to  prove  unskillfullness  or  that  reasonable  care  was 
not  exercised  in  the  performance  of  the  extraction  by  means  of 
expert  testimony. 

any  reasons  are  assigned  for  a  reversal  of  the  judgment 
among  them  being  that  the  court  erred  in  the  admissibility  of 
certain  expert  testimony  ffered  on  the  part  of  the  plaintiff; 
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ti.at  conduct  of  couisel  for  plaintiff  durl.;g  the  trial  and  in  the 
argvuaent  to  the  Jury,   as  improper  and  that  -he  oourt  erred  in 
giving  certain  instructions.   .  roin  an  examination  of  the  record 
it  is  disclosed  that  uhe  principal  facts  relied  upon  by  plaintiff 
for  recovery  were  in  effect  established,  if  at  all,  by  expert 
testimony.   In  other  words,  it  is  contended  that  he  record  dis- 
closes that,  after  detailing  of  the  facts  by  plaintiff  and  MM 
other  witnesses  relative  to  the  extraction,  certain  nypothetical 
questions  were  asked  of  two  or  three  witnesses  and  angers  were 
given  by  them,  the  questions  and  answers  bei-ig  based  upon  sub- 
jective symptoms,  the  experts  not  havixig  treated  the  plaintfff 
but  had  only  examined  hin  sone  ti  .e   after  the  extraction  and  be- 
fore the  trial  and  in  order  that  this  matter  may  more  fully  ap- 
pear, it  will  be  necessary  to  insert  herein  some  of  these  questions 
and  answers,  A  witness,  Dr.  W.  W.  Evans,  who  was  41  years  of  age 
and  had  practiced  general  dentistry  since  1912,  except  the  last 
year  and  because  of  illness  he  had  closed  his  office,  but  intended 
to  return  to  the  practice,  stated  that  he  examined  the  plaintiff 
in  January  of  1930,  looking  at  his  mouth,  and  noticed  the  tongue; 
that  he  saw  plaintiff's  tongue  stick  out  of  his  mouth  part  of  the 
ti.e  when  he  examined  him  and  drawn  to  the  right  side  part  of  the 
time;  that  he  examined  him  about  two  days  before  his  testimony  was 
offered  and  that  there  was  no  difference  in  his  condition,  and  he 
was  asked  what  in  his  opinion,  was  the  condition  of  the  tongue  at 
the  time  he  saw  it  on  both  occasions,  which  was  objected  to  and 
the  court  directed  him  to  answer  the  question  upon  objective  symptoms. 
His  answer  wa3  that  there  was  a  partial  loss  of  function  which  he 
called^ paralysis  and  the  defendant  made  a  motion  to  strike  which 
was  overruled.  Then  this  <jues%i  witness  was  asked  a  hypothetical 
question  which  was  the  same  question  asked  practically  all  other 
witnesses  and  it  will  be  set  out  therefore  in  extensio,  and  it  is 
as  follows:- 
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"Q.  Now,  doctor,  assume  t.  at  plaintiff,  Ehonaa  J.  Ryan,  went  to 
the  offioe  of  Ohauncey  (J.  Landon,  tiie  defendant,  on  the  13th  day 
of  -ay,  1929,  about  11  or  11:30  in  the  morning;  that  he  was  59 
yearo  of  age  and  in  good  health,  and  had  never  had  paralysis  or 
par;  ly sib  of  tfet  tongue,  and  that  at  said  time  the  defendant  ex- 
amined the  mouth  of  the  plaintiff  and  told  him  that  seven  of  his 
upper  teeth  should  he  pulled,  these  teeth  being  the  upper  right 
center  and  the  three  next  to  it  on  the  right  and  the  three  to  the 
left  of  where  the  upper  left  center  would  have  been  had  it  been 
in  his  mouth,  but  which  had  already  been  pulled;  and  further  assume 
that  the  defendant  then  and  there  told  the  plaintiff  to  return  at 
1  o'clock,  and  the  plaintiff  did  return  at  that  time,  and  the 
defendant  then  directed  his  employe  or  agent  to  uull  the  teeth 
referred  to;  and  further  assume  that  this  employ  or  agent  injected 
an  anesthetic  with  a  dental  syringe  in  the  gums  surrounding  said 
teeth,  and  that  he  next  injected  the  anesthetic  in  the  top  of  the 
mouth,  or  hard  palate;  that  he  waia,ted  ten  or  fifteen  minutes,  and 
got  his  forceps  and  started  to  pull,  beginning  on  the  tooth  farth- 
est to  the  right;  and  assume  after  he  started  to  pull  these  teeth 
that  he  rested  a  short  interval  between  each  tooth  and  didn't  finish 
until  3  o'clock;  further  assume  that  these  teeth  in  uuestion  were 
heavy,  strong  teeth,  and  assume  further  that  the  r,ots  of  the  first 
three  teeth  pulled  broke  off  and  that  the  root  on  one  of  the  teeth 
to  the  left  of  the  two  center  teeth  broke  off;  assume  further  that 
the  employe  or  agent  of  the  defendant,  after  the  extraction,  stated 
to  trie  plaintiff  that  he  had  broken  off  two  on  the  right  side  and 
one  on  the  left,  and  told  the  plaintiff  that  it  would  not  be  necessary 
for  him  to  return  for  examination  or  treatment  for  two  weeks,  Assune 
further  that  the  employe  or  agent  or  servant  of  the  defendant  did  not 
advise  any  treatment  other  than  the  washing  out  of  the  mouth  with 
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salty  water.  Assume  farther  that  the  plaintiff  left  the  offioe  of 
the  defendant,  and  between  Peoria  and  Chillioothe,  at  about  4 
o'clock  that  same  afternoon,  he  had  diifioulty  in  speaking  and 
in  the  use  of  his  tongue,   assume  further  that  there  was  swelling 
at  that  time  in  the  lips  and  cheeks  uf  the  plaintiff  and  the  gums, 
and  that  the  plaintiff  could  not  control  his  tongue  in  speaking. 
Assume  further  that  the  plaintiff  arrived  at  his  home  about  5:30 
that  afternoon,  and  at  that  time  the  jaws  and  gums  were  sore  and 
badly  swelled;  that  during  the  night  he  suffered  much  pain,  and 
the  next  morning  his  jaws  and  upper  lip  and  cheeks  were  badly 
swelled  and  discolored  under  the  eyesand  his  lip  bloodshot,  and 
that  the  tongue  was  thick,  and  that  plaintiff  couldn't  use  it 
in  forming  his  words  or  in  talking;  that  the  jaws  and  cheeks  were 
sore  and  stiff  and  beat  and  throbbed,   assume  further  that  at  the 
end  of  two  weeks  the  plaintiff  again  came  to  the  defendant's  offioe 
and  that  the  defendant,  by  himself  or  his  agent,  examined  the  plain- 
tiff and  his  upper  jaw  and  said,  "I  must  have  been  mistaken.   There 
is  nothing  there,"  and  said  there  was  nothing  to  do  about  it,  and 
at  said  time  the  plaintiff  asked  the  employe  or  agent  of  the  defend- 
ant what  was  the  reason  he  couldn't  talk  and  he  said,  "Uhat  is 
nothing.  You  will  be  all  ri^ht  when  you  get  your  plate."  And 
assume  further  that  later  four  pieces  of  roots  were  removed  from 
the  right  side  of  the  upper  jaw  and  two  roots  were  removed  from 
the  left  side  ,  being  the  roots  of  these  teeth  attempted  to  be 
extracted.   That  there  is  still  one  left  on  the  left  side.  _octor, 
assuming  those  facts,  have  you  an  opinion  as  to  whether  or  not  the 
servant  or  employe  of  the  defendant  had  used  reasonable  skill,  such 
as  members  of  the  dental  profession  in  good  practice  in  this  vicinity 
ordinarily  use  in  such  cases?"   This  question  was  objectec.  to  by 
the  defendant  and  the  court  allowed  the  witness  to  answer  and  the 
witness  answered  that  he  had  an  opinion  and  upon  being  asked  what 
that  opinion  was  his  answer  was,  "that  he  did  not."  Later  this  same 
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witness  was  asked  another  hypothetical  question  as  previously  given 
with  the  following  interrogatory;-  "Dr.  assuming  those  facts  which 
have  been  stated,  and  further  assumed  that  this  tongue  became  para- 
lyzed or  partially  paralyzed  as  stated  before,  could  that  injury 
have  resulted  from  the  attempted  extraction  of  these  teeth  as  above 
stated?"  This  question  was  objected  to  and  tht  court  allowed  the 
witness  to  answer  which  was  that  "it  could." 

OB  cross-examination  it  developed  that  when  he  first  ex- 
amined plaintiff  in  January  1920,  plaintiff's  wife  was  with  him  and 
when  they  cane  into  the  office  witness  was  informed  there  was  some- 
thing the  natter  with  his  tongue,   .Titness  conversed  mostly  with  the 
wife  as  he  could  not  understand  plaintiff  and  the  wife  told  witness 
about  the  plaintiff.   .Vitness  made  an  examination  of  hi;.,  by  looking 
into  his  mouth,  watched  hii  talk  and  watched  the  movements  of  his 
mouth  and  tongue  when  he  talked.   After  tailing  with  the  wife  he  put 
plaintiff  in  a  chair  with  his  mouth  open  and  lookeu.  in,  ^fter  he 
got  through  looking  in  his  mouth  lie  conversed  with  him  and  hiw  wife. 
He  did  nothing  else  and  his  recollection  was  clear  as  to  what 
happened.  "Q,.   It  was  as  I  result  of  your  conversation  with  ,._rs. 
Ryan,  his  wife,  as  a  result  of  looking  into  his  mouth  when  you  held 
his  mouth  open  and  as  a  result  of  your  conversation  with  him  that 
you  decided  that  he  had  a  partial  paralysis  of  the  tongue;  is  that 
right: 

A.   That  is  not  all  that  decided  me. 
Q«  What  else  did  you  include? 

A.   I  formed  a  conlusion  and  I  added  what  experience  I  had  had  in 
school  and  in  my  practice  after  I  had  left  school. 

«   But,  so  far  as  your  £**ual  conduct  in  the  office  that  day,  your 
conversation  with  I,rs.  Ryan,  your  looking  into  the  patient's  mouth 
and  your  conversation  with  him,  was  all  that  you  actually  did  there; 
is  that  true  or  not? 
A.   I  saw  his  tongue. 
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I  presume  you  did  when  you  lookea  into  hit,  mouth,  bat  did  you 
do  anything  else  in  that  exam:  nation? 
...   Ho. 

. •   Did  you  at  chat  time  conclude  that  he  a  partially  paralyzed 
tongue? 
A.   Loss  of  control  la  partial  paralysis. 

.   i'htfU/you  die  conclude  that  he  hi  d  a  partially  paralyzed  toji&ue 
at  that  time ,  did  you? 
A.  Yes,  sir. 

.,  You.  applied  your  knowledge  to  these  facts  and  reached  that  con- 
clusion? 
A.  Yes,  sir. 

fU  How,  you  depended  somewhat  on  what  Lj?s.  Ryan  told  you  about  the 
man,  did  you  not? 
A.  Yes. 

•  And  you  depended  somewhat  on  what  KVa  Ryan  told  you  about  him- 
self, did  you  not,  for  your  conclusion? 
A .  Ye  s • 

In  any  event,  doctor,  your  conclusion  as  to  partial  paralysis 
was  based,  at  least  partially,  upon  subjective  symptoms,  wasn't  it? 
A.  Yes,  sir. 
Q,.  The  man  came  to  you  that  day  for  an  examination,  did  he  not? 

A.  Yes,  sir.  At  t^at  ti ma  I  did  not  know  he  had  a  lawsuit.   I 

the 
did  not  treat  him  that  day,  and  at  no  time  was  i/treating  doctor." 

Later,  on  re-direct  and  re-cross  examination,  he  stated  his  opinion 
was  formed  on  what  he  saw  when  he  looked  at  plai:itiff  and  examined 
his  mouth  and  what  he  had  been  told  and  if  he  had  testified  other- 
wise on  direct   .  examination  he  did  not  understand  the  truest  ion. 
This  same  proceedure  was  substantially  used  with  the  examination 
oj.  other  witnesses  called  for  the  plaintiff,  namely;  Dr.  Henry 

ilson  who  was  a  physician  and  surgeon  who  examined  plaintiff  in 
Kay |  1930,  by  giving  him  a  general  examination  and  examing  his 
tongue,  mouth  and  throad.   lie  stated  the  man  had  a  partial  paralysis 
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of  the  tongue  and  that  his  condition  was  a  permanent  one.   Bt  had 
never  treated  the  plaintiff;  that  plaintiff  MUM  to  his  office  and 
talked  to  him  and  he  notioed  the  difficulty  with  hib  speech;   looked 
in  his  mouth  and  saw  his  tongue  and  saw  it  nove  and  after  looking  in 
the  mouth  he  talked  to  hiw  further.  Re  did  not  use  neuro  logical 
instruments  in  making  the  test,   lie  concluded  the  plaintiff  had  a 
partial  paralysis  of  the  tongue  from  his  convocation  with  kla  and 
looked  into  his  mouth  nd  taking  hold  of  his  tongue  with  his  fingers 
and  from  conversations  with  him  afterwards.   The  witness  also  stated 
that  the  symptoms  of  plaintiff's  inability  dto  talk  and  ut,e  his 
tongue  as  indicated  from  the  Cunversations  are  what  ordinarily 
would  "be  accepted  as  subjective  symptoms  and  that  when  he  made 
some  of  the  examinations  he  knew  that  suit  had  been  brought. 

Dr.  Joel  Sastroan,  another  witness  called  for  plaintiff 
stated  that  he  examined  plaintiff  and  that  he  determined  that  there 
was  partial  paralysis  of  the  muscles  of  the  tongue  and  his  testimony 
was  based  upon  whit  he  called  objective  symptoms.  He  observed  the 
actions  of  the  muscles  of  the  face  and  tongue  when  he  talked  and 
sat  quiet;  that  he  was  unable  to  swallow  naturally  and  thai/  involuntary 
movements  had  to  do  with  the  control  of  the  muscles  of  the  face.  He 
was  then  asked  the  hypothetical  question  heretofore  referred  to,  as 
the  other  witnesses  had,  and  was  permitted  to  answer.  Dr.  Jacob  F» 
Cart,  another  expert  called  on  behalf  of  plaintiff  and  after  detailing 
his  conversations,  was  asked  the  hypothetical  question  with  refer- 
ence to  whether  or  not  the  defendant  had  used  reasonable  skill  and 
he  answered  that  he  had  an  opinion  and  that  in  his  opinion  defendant 
did  not  use  reasonable  skill  in  the  performance  of  the  extraction. 

It  seems  to  us  that  the  foregoing  questions  and  extracts 
from  the  record  and  the  testimony  of  the  plaintiff,  substantially 
represents  what  is  complained  of  by  the  defendant. 

It  will  be  observed  that  included  in  the  factors  that  were 
taken  into  acoount  in  giving  answers  to  these  questions  with  refer- 
ence to  the  alleged  causual  effect  of  the  extraction,  witnesses  took 
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Into  account  symptoms;  which  are  subjective  and  not  objective. 
The  expert  witnesses  talked  to  ti^e   plaintiff  urit  to  plaintiff' ■ 

wife  in  some  instances,  ana1  la  order  to  ubsei've  the  movements 
of  the  Jaw  and  tongue ,  no  aault  it  was  necessary  to  ask  the  plain- 
tiff questions  and  to  give  certain  directions  which  were  followed 
by  him  in  order  for  the  action  of  the  mu.  c les  of  the  i'ace  and  of 
the  tongue  to  be  observed  by  the  witnesses,  and  were  demonstrated 
to  the  witnesses  at  he  time  the  witnesses  were  making  an  examina- 
tion of  the  plaintiff,  presumably  for  the  purpose  of  testifying 
later  in  a  law  suit  involving  the  identical  subject,  and  at  least 
a  part  of  these  symptoms  were  shown  here  by  word  of  mouth  or  by 
some  other  physical  manifestation  which  was  as  self-serving  as  a 
history  of  the  oase  would  De  after  given  by  plaintiff  to  the  wit- 
nesses. 

It  is  clear  to  us  that  sub  jectr  symptoms  were  used  by 
these  experts:  upon  which  to  base  their  answers  to  the  hypothetical 
questions. 

This  court  has  held  in  ihomas  v.  Illinois  Power  &  Light 
Corp.,  247  111.  App.  378,  as  follows:-   "The  rale  is,  as  we  under- 
stand it,  that  the  opinion  of  a  physician  who  has  not  treated  the 
injured  party  but  has  made  an  examination  shortly  before  the  trial 
for  the  purpose  of  testifying  as  a  witnes. .  ,  when  based  partially 
upon  subjective  and  partially  upon  objective  symptoms,  is  not  ad- 
missible."  Grtinke  v.  Chicago  City  Ry.  Co.,  234  111.  564; 
Ghaughnessy  v.  Jiolt,  236  111.  485;  veils  Bros.  Co.  v.  Industrial 
Commission,  306  111.  191. 

In  accordance  with  the  rule  as  we  have  previously  found 
it,  we  do  here  again  reiterate  it  as  being  based  upon  the  great 
weight  of  authority  in  this  state,  the  court  erred  in  allowing 
these  witnesses  to  answer  these  hypothetical  questions  and  again 
erred  in  declining  to  strike  the  answers  upon  proper  motion  after 
their  qross-examination,  when  it  clearly  appeared,  if  not  before, 
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that  they  took  into  consideration  improper  factors  B         oir- 
cumsta  oes  in  venturing  an  opinion  to  the  hypothetical  question. 

In  this  record  appears  the  objection  to  the  other  question 
which  asJ:s  the  witnesses  directly  to  give  an  opinion  as  to  whether 
or  not  the  servant  or  employe  Oi  the  defendant  had  used  reasonable 
skill  such  as  members  of  the  dental  profession  in  the  City  of 
Peoria  usually  used,   ,.'e  are  of  the  opinion  that  to  allow  witnesses 
to  answer  this  question  was  reversible  error  for  the  reason  that  it 
permitted  these  witnesses  to  testify  to  an  ultimate  faot  and  this 
invade  the  province  of  the  Jury.  By  referring  to  the  declaration 
it  will  be  seen  that  the  pl-intiff  is  charging  the  defendant  with 
negligence  in  that  he  unskillfully  extracted  his  teeth  causing 
p  rtial  paralysis,  etc. 

It  therefore  became  an' essential  part  of  plaintiff's  proof 
to  show  facts  vhlth  would  demonstrate  fej  a  preponderance  of  the 
evidence  that  the  treatment  accorded  plaintiff  by  defendant  was 
negligent  in  that  it  was  not  reasonably  skillful,  for  one  who  holds 
himself  out  as  a  practicing  dentist  is  only  required  by  law  to  ex- 
ercise trie  decree  of  care  and  skillfullness  towards  his  patients 
such  as  other  members  of  the  dental  profession  in  good  practice  in 
the  vicLnity  ordinarily  use  in  other  similar  cases.  It  therefore 
became  a  question  of  fact  in  this  case  in  order  for  plaintiff  to 
substantiate  this  phase  of  his  case,  to  meet  that  proof.  A  similar 
question  to  this  arose  in  ICeefe  v.  Amour  &   Co.,  258  111.  28,  where 
one  of  the  questions  was  v/hether  the  method  which  the  defendant's 
foreman  directed  the  plaintiff  tn  use  in  testing  a  tank  oar  for 
leaks,  was  reasonably  safe.   The  court  in  that  case  held  tliat  it 
was  proper  to  permit  the  plaintiff  to  prove  by  properly  qualified 
experts  what  conditions  might  arise  from  the  use  of  such  method 
with  reference  to  gases,  heat,  etc.,  but  that  it  was  error  to  allow 
an  expert  witness  to  state  that  in  his  opinion  the  re  thod  employed 
was  unsafe,  the  court  saying:   "To  permit  the  witness  to  give  his 
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opinioii  on  the  ultimate  fact  was  to  supplant  ohe  jury  by  a  witness, 
and  praotioally  take  from  the  defendant  the  right  to  a  judgment  of 
the  jury  as  to  t  e  proper  inferences  to  le   drawn  from  the  facts. 
Of  course,  the  jury  was  entitled  to  the  aid  of  experts  in  determin- 
ing the  existence  or  non-existence  of  facts  not  within  ikfl  common 
knowledge  from  which  a  conclusion  would  arise  whether  the  method 
was  reasonably  safe.   It  was  competent  to  prove  that  the  conditions 
stated  in  the  hypothetical  question  would  be  liable  to  form  gases; 
that  such  gases  would  be  explosive  and  would  explod-by  ignition  or 
at  a  certain  temperature,  as  well  as  any  other  fact  which  would 
enable  the  jury  to  draw  an  inference  as  to  the  ultimate  fact  to 
be  determined,  but  it  is  the  rule  of  this  court  that  an  expert 
witness  must  not  lake  the  place  of  the  jury  and  declare  his  belief 
as  to  t:.e  ultimate  fact." 

To  the  same  effect  upon  a  similar  question,  see  Inter- 
state finance  Corporation  v.  The  Commercial  Jewelry  Company,  ■  0 
111.  116. 

It  is  also  alleged  that  the  oourt  erred  in  giving  certain 
instructions  on  the  part  of  the  plaintiff.   It  is  insisted  that  the 
3rd,  4th  and  5th  instructions  were  erroneous;  that  these  instructions 
given  at  the  request  of  plaintiff  advised  the  jury  of  the  6th,  8th 
and  9th  counts  of  the  declaration;  also  that  if  the  evidence  showed 
certain  facts,  the  defendant  v/as  liable  and  a  finding  should  be  in 
favor  of  the  plaintiff. 

An  instruction  that  submits  it  to  the  Jury  to  find  if  a 
certain  fact  exists,  virtually  tells  tham  that  there  is  evidence 
tending  to  prove  such  fact  and  if  there  is  no  evidence  tending  to 
prove  such  fact,  the  instruction  is  calculated  to  mislead  the  jury 
and  is  erroneous.  Devine  v.  Chicago  Railways  Co.,  189  111.  ^pp. 
435;  Kaufman  v.  Kelmick,  212  111.  App.  10;  H.  f«  Faulkner  &  Co.  v. 
Centralis  Bottling  V.orks,  234  111.  App.  9,  (p.  13). 
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In  view  of  the  rule  announced  in  these  oases,  said, 
instructions  5,  4  and  5  were  erroneous  and  calculated  to  mis- 
lead the  jury.   It  will  be  observed  that  the  4th  instruction 
informs  the  jury  that  if  the  evidence  showed  that  by  and 
throuth  the  dentist's  lack  of  skill,  parts,  of  plaintiff's 
teeth  became  broken  and  blood  clotted  therein  which  caused 
an  embolism,  they  should  find  for  the  plaintiff.  :.s  a  matter 
of  fact,  in  view  of  the  whole  record  we  are  of  the  opinion 
that  there  is  no  testimony  that  the  plaintiff's  teeth  were 
broken  during  the  extraction  or  that  they  were  permitted  to 
remain  in  his  Jaw. 

Complaint  is  also  made  in  this  record  as  to  the  conduct 
of  counsel  for  plaintiff  in  constantly  referring  "to  one  of  the 
witnesses  for  defendant  as  a"hairlip"  and  also  ohe  alleged 
dramatic  incident  during  the  trial  with  the  witness  Darnell, 
all  of  which  was  reprehensible  and  no  doubt,  on  proper  application 
of  counsel  to  the  court,  would  have  been  rebuked. 

For  the  errors  which  we  have  found  in  ti.is  record  we 
therefore  hold  that  uhe  action  of  the  lower  court  be  reversed 
and  that  the  cause  be  remanded  for  a  new  trial. 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this dav  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


(65027— 1M— 9-31) 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  COTKT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  th^  a£cond  day  o:fl  February,  in 
the  year  of  our  Lord  one  thousand  nin/e\hundred  and  thirty-two, 
within  and  for  the  Second  District  c   /he  State  of  Illinois 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


265I.A.  612 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8393  Ag.  No.  15 

In  the  Appellate  Court  of  Illinois 
Seoond  District 
October  Term,  A.  D.  1931 

The  People  of  the  State 
of  Illinois, 

Defendant  in  error 

vs. 
Charles  Spesia, 

Plaintiff  in  error 


Error  to  County  Court  of 
Knox  County. 


Baldwin,  J: 

The  State's  Attorney  of  Knox  County  filed  an  information 
in  the  County  Court  of  Knox  County  charging  the  defendant  and 
others  with  a  violation  of  the  Illinois  Prohibition  Act.   The 
defendant  was  the  only  one  that  was  tried  in  the  hearing  of  this 
case. 

The  facts  disclosed  by  the  record  are  that  defendant 
and  his  companions  were  in  an  automobile  wreck  near  Xnoxville, 
Knox  County,  Illinois,  and  that  they  were  riding  in  a  Rickenbacher 
oar,  the  cushions  of  the  rear  seat  had  been  removed  and  a  plat- 
form of  boards  was  erected  therein  where  the  cushions  should  have 
been.   Immediately  after  the  accident  defendant  and  his  companions 
were  seen  rolling  five  kegs  out  of  the  car  into  a  ditch  where  there 
were  wee^s.  Immediately  after  rolling  the  kegs  into  the  ditch 
defendant  requested  one  Roy  bright  to  haul  "this  stuff"  to  Galesburg 
for  him,  but  Wright  refused  to  do  it.  Wright  drove  to  Galesburg 
and  notified  the  Sheriff,  who  immediately  went  to  the  scene  of  the 
accident  and  on  looking  around  found  the  kegs  in  the  weeds  further 
down  a  short  distance  north  of  the  car.  One  of  the  kegs  was 
opened,  the  contents  of  it  weee  seen  and  tasted  by  the  Sheriff, 
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who  later  testified  the  five  kegs  contained  beer.  Defendant 
was  arrested  and  taken  to  the  oounty  Jail  by  a  deputy  named 
Classen.   Classen  also  tasted  the  contents  of  the  kegs  and 
said  they  contained  beer.  Defendant  was  found  guilty  and  sen- 
tenced to  ppy  a  fine  and  imprisonment  at  the  state  farm  at 
Vandalia,  from  which  Judgment  the  case  comes  to  this  court  on 
writ  of  error. 

It  is  the  contention  of  plaintiff  in  error  that  the 
evidence  does  not  support  the  verdict  in  that  there  is  no 
positive  proof  that  the  kegs  contained  intoxicating  liquor, 
also  that  there  is  no  positive  proof  thet  lie  was  ever  in 
possession  of  the  kegs. 

The  Sheriff  and  his  deputy  each  testified  that  they 
used  to  drink  liquor  before  the  18th  Amendment  and  could  tell 
intoxicating  liquor  by  the  taste  and  that  this  was  intoxicating 
liquor.  There  wos  also  testimony  that  a  sample  of  this  liquor 
so  found  in  the  kegs  taken  by  the  Sheriff  at  the  scene  cf  the 
accident  was  examined  by  a  Mr.  Bower,  a  pharmacist,  who  is 
skilled  in  the  testing  of  liquor,  and  who  said  after  testing 
it  by  the  government  test  that  it  contained  4$   alcohol  by 
volume  and  was  fit  for  beverage  purposes. 

In  the  face  of  this  evidence  there  is  no  doubt  but 
that  the  liquor  was  intoxicating  liquor  contrary  to  law. 

An  examination  of  the  record  disoloses  that  perhaps 
there  is  no  positive  evidence  that  these  kegs  that  were  found 
by  the  5heriff  were  the  same  kegs  that  Wright  saw  defendant  tak- 
ing out  of  the  car  and  rolling  over  into  the  ditch,  but  taking 
into  consideration  the  fact  that  there  was  no  cushion  in  the 
back  seat  of  the  car  used  by  defendant  and  that  the  place  where 
the  cusMons  usually  are  was  covered  with  boards,  that  ..'right 
*aw  defendant  rolling  five  kegs  out  of  there  into  a  ditch  a 
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short  distance  from  where  the  car  was  and  the  Sheriff  found 
them  at  that  point,  or  near  it,  it  oannot  be  said  with  compelling 
force  that  a  verdict  of  twelve  men  who  heard  the  evidence,  saw 
the  witnesses  and  were  cognizant  of  the  circumstances  portrayed 
upon  the  trial  could  help  but  believe  beyond  a  reasonable  doubt 
that  they  were  the  same  kegs  that  v/right  saw  defendant  take  out 
of  the  automobile. 

Defendant  did  not  go  upon  the  witness  stand,  nor  was 
there  any  evidence  offered  in  his  behalf.  At  the  close  of  the 
state's  evidence  defendant  asked  for  an  instructed  verdict, 
which  was  denied,  and  then  defendant  rested  and  again  renewed 
his  motion  for  an  instructed  verdict. 

V/e  are  of  the  opinion  that  a  jury  under  this  state  of 
the  proof  could  not  have  found  otherwise  than  they  did. 

Instruction  No.  15,  which  instructs  the  jury  relative 
to  prima  facie  evidence,  is  objeoted  to  by  defendant  as  being 
reversible  error.  The  cases  cited  by  defendant  are  ones  that 
apply  when  the  defendant  puts  in  evidenoe  in  defense  denying 
or  explaining  the  acts  charged  or  alleged  and  then  it  is  a 
question  of  fact  for  the  jury  to  decide,  but  where  the  defendant 
offers  no  evidence  and  the  facts  are  not  controverted  such  an 
instruction  is  held  good.  People  vs.  Tate,  316  111.  52. 

Defendant  also  clsims  that  it  was  error  for  the  oourt 

to  sentence  him  when  there  was  no  proof  in  the  record  offered  by 

the  State  as  to  the  negative  part  of  the  information,  to-wit: 

"Without  having  a  permit  from  the  Attorney  General  of  the  State 

of  Illinois,  etc."  Upon  this  question  our  attention  is  called 

to  the  case  of  the  People  vs.  DeGeovanni,  326  111.  at  page  239, 

where  the  court  said: 

"It  is  fuirther  contended  by  the  defendant  that  the 
burden  of  proof  was  upon  the  People  to  prove  the 
negative  averment  in  the  information  that  the  defend- 
'  ant  did  not  have  a  permit  from  the  Attorney  General. 
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The  law  has  been  decided  by  this  court  contrary  to 
tiiis  contention  in  the  case  of  People  v.  Hollenbeck, 
322  111,  443,  and  no  further  discussion  of  this 
question  is  necessary," 

All  questions  raised  in  this  reoord  by  the  defendant 

having  been  answered  adversely  by  this  Court  in  this  opinion 

it  is  ordered  that  the  action  of  the  court  below  be  and  the 

same  is  hereby  approved. 

Affirmed. 


-  - 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirtv- 


Clerk-  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPEL 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  se/ond  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  h/ndred  and  thirty-two, 
within  and  for  the  Second  District  of  ihe   State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


265  I.A.  6122- 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8398 

Second  National  Bank  of 

Freeoort,  Illinois, 

appellant 

V8. 

E.  L.  Griffith,  et  al, 

appellees 


Ag.  No.  18 


Appeal  from  Circuit  Court  of 
Stephenson  County 


BALDWIN,  J: 

This  suit  was  brought  by  the  Second  National  Bank  of 
Freeport,  Illinois,  appellant,  in  the  cirouit  court  of  Stephenson 
County  against  E.  L.  Griffith  an^  others,  appellees,  to  recover 
upon  a  written  instrument.  The  written  instrument  declared  upon 
is  in  the  words  and  fiemres  as  follows: 

"Law  offices  of  Elwyn  R.  Shaw 
Freeport,  111.,  February  10,  19-5 
$1,500.00 
This  is  to  certify  that  the  undersigned  Alexander  H.  Steenrod, 
Receiver  of  L.  M«  Gross  Company,  is  justly  indebted  to  Seoond 
National  Bank  of  Freeport,  111.  or  order,  in  the  principal  sum 
of  Fifteen  Hundred  Dollars,  for  borrowed  money,  due  on  demand, 
with  interest  at  the  rnte  of  six  per  cent,  per  annum  after  drte 
until  paid.  This  certificate  is  issued  pursuant  to  authority  of 
the  Circuit  Court  of  Stephenson  County,  Illinois,  and  its  repay- 
ment on  an  equality  with  another  certificate  for  $1,000.00  is 
to  be  a  prior  lien  upon  all  of  the  assets  in  the  hands  of  the 
undersigned  receiver. 

A.  H,  Steenrod 

Receiver  of  L.  M.  Gross  Company 
Arthur  A,  Haas 
F.  Bache  Van  Nuys 
H.  C.  Bilger 
W.  J.  Rideout 
K.  H.  Knowlton 
A.  J,  Clarity 
A.  C.  Knorr 
E.  L.  Griffith 
J.  Wagner   " 
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It  appear 8  thnt  there  was  no  entry  of  appearance  of  any 
defendants  in  the  suit  except  the  defendant,  K.  H.  Knowlton. 
He  filed  a  demurrer  to  the  declaration  and  the  demurrer  was 
overruled.  Knowlton  then  pleaded  the  general  issue  and  special 
matters  of  defense.  The  special  matters  of  defense  oleaded  were: 
First,  that  the  alleged  obligation  sued  on  in  this  case  was  de- 
clared null  and  void  by  the  Supreme  Court  of  Illinois,  in  case 
of  Alexander  H,  Steenrod,  Receiver  v.  The  L.  M.  Gross  Company, 
et  al,  334  111.  362;  Second,  suit  was  not  begun  against  the 
principal  debtor  and  only  obligor  in  said  instrument  sued  ut>on 
and  all  sureties  and  guarantors  are  thereby  released  from  all 
liability  thereunder;  Third,  th  t  said  written  instrument  does 
not  show  any  obligation  on  the  part  of  defendant,  K.  H.  Knowlton, 
to  pay  any  sum  of  money  to  plaintiff;  Fourth,  that  the  only 
obligor  in  said  instrument  sued  upon  is  Alexander  H.  Steenrod, 
Receiver  of  the  L.  M.  Gross  Company;  Fifth,  that  said  Knowlton 
is  released  by  the  said  decision  of  the  Supreme  Court  and  that 
all  sureties  and  guarantors  are  likewise  released  from  liability. 

The  record  discloses  that  appellant,  the  Second  National  Bank 
of  Freeport,  Illinois,  demurred  to  the  special  defenses  pleaded, 
which  demurrer  was  overruled.  Thereupon  the  appellant  moved  that 
special  matters  of  defense  be  stricken  and  subsequently  the  motion 
to  strike  was  withdrawn  by  the  appellant* 

The  cause  was  heard  by  the  court  by  consent  of  the  parties 
without  the  intervention  of  a  jury. 

At  the  conclusion  of  the  testimony  the  court  found  Ifez  for  the 
appellee  and  rendered  judgment  against  the  appellant  for  costs 
of  suit.  This  appeal  followed. 

It  appears  that  the  plaintiff  in  error  was  appointed  receiver 
by  the  Circuit  Court  of  Stephenson  County  on  December  10,  1924. 
On  a  bill  filed  on  December  9,  by  one  A.  R.  Dry  against  the  L.  M. 
Gross  Company  and  a  number  of  individuals  alleged  to  be  stock- 
holders or  creditors  of  the  corporation;  that  during  the  time 
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that  the  said  Alexander  H.  Steenrod,  was  acting-  as  receiver  for 
the  said  L«  M,  Gross  Comaiy,  it  aooenrs  that  he  h?d  obtained 
from  the  appellant  certain  moneys  and  gpve  the  instrument  in 
writing  as  evidence  thereof,  providing  among  other  things  that 
the  certificate,  being  evidenced  in  writing,  in  question,  is 
issued  pursuant  to  authority  of  the  Circuit  Court  of  Stephenson 
County,  Illinois,  and  its  repayment,  on  an  equality  with  another 
certificate  for  $1,000.00  is  to  be  a  prior  lien  upon  all  of  the 
assets  in  the  hands  of  the  undersigned  receiver. 

On  the  hearing  of  the  case  before  the  court,  appellants 
offered  its  testimony  and  undertook  to  show  that  there  was  due 
by  reason  of  the  instrument  of  writing,  declared  upon  in  this 
cause  from  Knowlton,  $238.89. 

Appellant  introduced  in  evidence  also  a  report  filed  by 
Steenrod,  the  alleged  receiver,  made  May  7,  }925.  In  this  report 
which  was  signed  and  sworn  to  by  Steenrod,  he  st  tes  that  he  sold 
at  public  auction  sale  all  of  the  assets  that  came  into  his  hands 
as  receiver,  and  that  Knowlton,  appellee,  Arthur  A.  Haas  and  A.  J. 
Clarity  bid  $4,500  for  the  whole  assets  and  property  of  the  cor- 
poration, and  that  said  Steenrod  struck  off  and  sold  said  assets 
to  said  Knowlton,  Haas  and  Clarity,  free  and  clear  of  incumbrances. 
"That  said  purchasers  have  paid  and  delivered  to  me  the  said  pur- 
chase price  and  have  requested  a  merchantable  conveyance  of  said 
property." 

After  appellant  had  closed  its  case,  appellee  placed  upon  the 
witness  stand  Mr.  R.  R.  Tiffany,  a  mem  bar  of  the  bar  of  Stephenson 
County,  who  testified  that  he  was  attorney  for  Alexander  H,  Steenrod 
in  the  case  in  the  Supreme  Court  of  Illinois  entitled  Alexander  H. 
Steenrod,  Receiver,  v.  The  L.  M.  Gross  Company,  et  al,  334  111.  362. 
That  the  dase  went  to  the  Supreme  Court  on  an  intervening  petition 
entitled  Second  National  Bank  v.  A.  H.  Steenrod. 

Appellee  also  offered  in  evidence  the  original  bill  in 
chancery  filed  December  9,  1924,  by  A.  R.  Dry  v.  L,  M.  Gross 
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Company,    et  al;    the  decree  of  the  Circuit  Court  of   Stephenson 
County  appointing  Alexander  H.   Steenrod  receiver  of  the  assets 
of  L»  M,   Gross  Company,  upon  his  givtng  bonds  in  the  sum  of 
$10,000;    the  decree  of   said  court  authorizing  Alexander  H, 
Steenrod,   receiver,   to  borrow  #2,500  at   simper  cent   interest, 
and  issue  receiver's    certificates,   making  the  same  a  paramount 
lien  upon  all  of  the  assets  of   said   corporation;    a  decree  by 
said  court  dissolving  L,   M,   Gross  Company,   and  authorizing 
Alexander  H.   Steenrod  to  sell  all  the  assets  of  the  corporation, 
L.   M.   Gross  Company. 

Appellee  relies  upon  the  case  entitled  Alexander  H.   Steenrod, 
receiver,   v.   L«   M«  Gross  Company,   334  111.   362.      In  that  case  at 
page  369  the  court  having  under  discussion  and  consideration  the 
auestion  of  the  appointment  of  Steenrod  as  receiver  of  L.   ■«   Gross 
Company  among  other  things  said;      "TiThere  the  court  had  no  general 
equity  powers  in  the  case  it  was  without   jurisdiction  under  the 
statute  to  grant  the  ultimate  relief  prayed  by  the  bill,   had  no 
power  to  appoint  the  receiver  and  order  him  to  take  possession 
and  control  of  the  assets,  and  being  wholly  without  jurisdiction 
in  the  case,   its  orders  were  void." 

The  case  just  referred  to  was  the  identical  case  in  which 
the  Receiver,  who   issued  the  instrument   sued  on  in  the  instant 
case,  was  appointed.     The  document   sued  upon  in  this  case  was 
authorized  to  be  issued  by  the  decree  of  the  Circuit  Court  of 
Stephenson  County  and  some  phase  of  the  litigation  brought  this 
decree  in  review  before  the  Supreme  Court  of  this  state  and  the 
decree  was  held  to  be  void  and  of  no   effect. 

This  receiver's  certificate  upon  which  liability  is 
predicated  in  this  case  was  issued  by  the  Receiver  and  game  to 
the  Dossession  of  appellant. 

The  decree  authorizing  the  issuanoe  of  the  certificate  being 
void,  then  it  follows  that  the  certificate  itself  is  void. 

Claim  is  made  that  the  Receiver  is  liable  personally  on 
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this  certificate,  but  we  think  not.  In  Turner  v.  P,  &  S.  R.  R. 

Co.,  95  111.  134,  the  court  having  under  discission  a  similar 

instrument  said  at  page  146: 

"Certificates  of  indebtedness  made  by  a  receiver  un^er 
the  direction  of  the  court,  binds  no  one  personally, 
nor  can  any  action  be  maintained  on  such  instruments 
agai nst  anyone • " 

It  i3  contended  that  those  signing  the  certificate  as  sureties, 
guarantors  or  otherwise,  are  liable;  with  this  we  cannot  agree  as  it 
is  axiomatic,  and  citation  of  authority  is  unnecessary,  to  say  that 
the  liability  of  the  sureties  follows  that  of  the  -principal, 

A  receiver's  certificate  such  as  this  is  not  a  negotiable 

instrument  as  that  term  is  used  in  commercial  transactions  pnd 

the  law  governing  them* 

"In  the  first  place,  they  are  not  payable  unconditionally 
out  of  any  fund.  7/hether,  in  any  event,  they  are  payable 
in  full,  depends  on  the  question,  whether  the  fund  under 
the  control  of  the  oourt  is  sufficient  for  that  punoose. 
That  fact  can  not  be  known  exoept  upon  inquiry  into  the 
amount  of  such  certificates  tissued  by  the  officer  author- 
ized to  act,  and  as  to  the  value  of  the  fund  to  be  ad- 
ministered. A  bill  of  exchange  is  not  good  when  drawn 
payable  out  of  a  particular  fund  that  is  uncertain  and 
"contingent.  The  fund  out  of  which  payment  is  to  be  made 
must  be  certain,  as  well  as  the  obligation  of  the  maker 
or  drawer."  Turner  v.  P.  ^3.  R.R.  Co.,  supra. 

The  paper  sued  upon  not  being  negotiable,  therefore,  it  has 
not  the  characteristics  of  such  paper  and  there  does  not  attach 
thereto  the  liabilities  usually  incident  to  negotiable  commercial 
paper. 

The  view  we  take  of  this  case  is  that  the  sureties  on  this 
certificate  sued  upon  are  not  liable  thereon  because  the  receiver 
who  signed  it  as  such  is  not  liable  for  the  reason  the  decree 
of  the  court  authorizing  its  issuance  is  absolutely  void. 

The  decision  of  the  Circuit  Court  of  Stephenson  County, 
was  proper  and  its  judgment  in  this  case  is  hereby  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this _day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELLATE/ COURT 


Begun  and  held  at  Ottawa,  on  Tuesday,  tfie   second  day  of  February,  'in 
the  year  of  our  Lord  one  thousand  rtLne  hundred  and  thirty-two,/ 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


265  I.A.  613* 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8410 


Agenda  Ho.  24 


HATTIE  RUMJ-iELL 


vs, 


Appellee 


THE  DAY  CARPET  &  FURNITURE 
CO.,  a  corporation 

Appellant 


Appeal  from  the 
Circuit  Court  of 
Feoria  County. 


Baldwin ,  J . 

This  is  an  appeal  from  a  judgment  rendered  in  an 
action  for  negligence  in  the  sum  of  $2500.00.  The  declaration 
consisted  of  two  counts.  The  first  count  charged  that  appellant' s 
duty  was  "to  exercise  every  decree  of  reasonable  care  for  the 
safety  of  the  plaintiff,  etc.,"  and  "that  the  defendant  negligently 
permitted  the  part  of  the  floor  in  its  store  set  apart  as  a 
passage  way  to  "become  unsafe  for  patrons  to  wrlk  upon;  that  plaintiff 
fell  to  the  floor  and  was  injured."  The  second  count  charged 
"that  defendant,  by  and  through  its  agents,  permitted  the  surface 
of  the  passage  way  in  said  store  set  apart  for  patrons,  including 
the  plaintiff,  to  enter  and  exit,  to  be  covered  with  a  slippery 
and  slick  material,  to-wit:  wax;  that  when  she  was  walking  along 
said  passage  way  upon  the  oremises  of  the  defendant,  she  fell  on 
account  of  said  slippery  condition  cf  the  surface  there." 

Appellant  filed  the  plea  of  general  issue  and  a  trial 
was  had.  The  appellee  is  a  housewife,  fifty-three  years  old,  five 
feet  eight  inches  tall  and  weighed  180  pounds.   She  and  her  hus- 
band on  March  31,  1930,  at  about  3  o'clock  in  the  afternoon,  went 
to  the  store  of  appellant  in  Peoria.  They  had  teen  there  quite 

often  before  and  she  was  very  familiar  with  the  store — had 

it 
visited  xi  last  time  only  two  weeks  beforethe  day  of  the  accident. 

The  purpose  of  her  visit  that  day  was  to  make  a  purchase  in  the 

drapery  department.  The  day  was  light  and  clear.  The  store  has 
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only  one  main  entrance  leading  fro*  the  street  into  the  store. 
The  aisle  uoon  which  it  is  alleged  appellee  was  injured  extends  from 
the  entrance  door  straight  through  the  store  to  the  drapery  depart- 
ment a  distance  of  about  70  feet  and  it  is  about  6  feet  wide.  The 
aisle  is  covered  with  inlaid  linoleum  oemented  to  the  floor  and 
had  been  there  seven  years. 

There  were  no  holes  in  the  linoleum  and  there  were  no 
object^s  uoon  it  and  the  floor  upon  whioh  it  was  cemented  was 
level  from  the  front  entrance  to  the  rear.  The  surface  was 
perfectly  dry  and  upon  entering  the  front  door  one  is  able  to  look 
straight  do^n  this  aisle  to  the  rear  of  the  store. 

The  evidence  for  the  apoellee  in  this  case  consisted 
of  testimony  of  herself,  her  husband  and  a  physician  who  was 
oalled  to  attend  her  after  the  accident.  The  defense  called 
thirteen  witnesses  and  claims  they  are  supported  by  the  physical 
facts.   It  is  claimed  by  appellant  that  appellee  did  not  slip  on 
the  floor,  but  was  ill  and  faiiited.  It  appears  in  the  testimony 
that  two  or  three  weeks  prior  to  the  day  of  the  accident  the 
janitor  had  waxed  the  floor,  but  that  within  a  few  days  there- 
after the  wax  had  all  worn  off.  The  testimony  shows  that  there 
were  over  twenty  clerks  working  in  the  store  on  that  day  and 
that  they  had  walked  over  the  place  where  the  appellee  fell  many 
times;  that  there  are  an  average  of  from  forty  to  fifty  people 
per  hour  come  through  the  front  door  and  use  the  aisle  in 
auestion.  Appellee  fell  to  the  floor,  as  she  claims,  slipping 
upon  a  portion  thereof  upon  which  there  was  wax,  making  it  slippery; 
that  she  was  walking  out  of  the  store  with  her  head  erect; 
she  fell  on  her  left  side,  her  left  elbow  striking  the  floor 
and  the  bone  in  the  upper  portion  of  her  arm  was  broken  by 
the  Call.  There  is  no  dispute  of  the  fact  that  the  injury 
occurred,  nor  that  she  was  taken  to  the  hospital,  and  the 
attending  physician  saw  appellee  four  months  after  the  accident; 
that  she  was  in  constant  pain  and  that  her  arm  was  completely 
immobilized  seven  or  eight  weeks;  that  the  type  of  injury  was 
sufficient  to  cause  restriction  and  some  oermanancy  was  to  be 
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expected  from  such  an  injury.  He  further  testified  that  there 
ras  some  motion  in  the  am,  but  it  was  limited  and  that  he 
expected  it  would  be  one-half  limited.  An  expert  testified 
over  objection  that  the  #  injury  was  a  permanent  one. 

Appellant  claims  that  appellee  was  not  exercising 
ordinary  care  for  her  safety  at  the  time  of  the  accident;  that 
a  storekeeper  is  not  bound  to  make  the  entrance  to  his  store 
or  the  aisle  in  his  st~>re  for  his  customers  to  walk  upon  absolutely 
safe,  he  is  only  required  to  exercise  reasonable  care  and  is  not 
an  insurer  of  the  safety  of  his  invitees;  that  before  appellee 
may  recover,  she  must  prove  that  the  injuries  sued  up^n  ^ere  in 
fact  or  with  reasonable  probability  caused  by  the  alleged  negligence 
of  the  appellant,  and  where  the  evidence  is  reasonably  consistent 
with  two  hypothesis,  one  of  which  imposes  liability  and  the  other 
does  not,  the  requisite  preponderance  of  proof  is  lacking;  and  it  was 
improper  to  receive  the  testimony  of  the  expert  in  regard  to 
injuries,  wMch  testimony  was  based  partly  upon  subjective  and  partly 
upon  objective  symptoms,  rrhere  he  was  not  the  treating  physician; 
that  plaintiff's  attorney,  upon  the  trial,  made  improper  and 
prejudicial  remarks  in  the  presence  of  the  jury,  and  that  the 
judgment  is  against  the  manifest  weight  of  the  evidence. 

The  rule  of  law  in  oases  of  this  character  has  been 

stated  by  our  courts  to  be  as  follows: 

"The  duty  to  one  who  comes  upon  premises  by  the  owner' 6 
invitation  to  transact  business  in  which  the  parties  are 
mutually  interested,  is  to  exercise  reasonable  care  for 
his  safety  while  on  that  portion  of  the  premises  required 
for  the  purpose  of  his  visit.  Under  such  circumstances 
the  party  is  said  to  be  on  the  premises  by  implied  in- 
vitation of  the  owner." 

Pcuckner  vs.  Waken,  331  111,  276,  280.  6'Rcurke  vs.  Field  and 

Company,  307  111.  197,  199. 

Dr.  Vonaschen,  a  reputable  physioian  in  Peoria,  but 

not  the  attending  physician  in  this  case,  was  called  by  appellee 

to  testify  in  the  case  based  upon  an  examination  ma.de  of  appellee 

on  the  morning  of  the  trial.  He  stated  that  he  saw  objective 

symptoms  of  pathology  in  her  left  arm  and  described  them,  which 
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he  found  he  said,  "there  was  approximately  a  50$>  lose  of  mature 
function  of  the  left  arm  in  comparison  with  the  right  arm."  This 
part  of  his  answer  was  objected  to  and  asked  to  be  stricken,  but 
the  court  overruled  the  objection  and  refused  to  strike.  Then 
the  witness  was  asked  his  opinion,  entirely  based  upon  objective 
symptoms,  whether  the  pathology  he  had  just  desoribed  is  or  is 
not  permanent,  and  his  reply  was  that  in  his  opinion  the  injury 
was  permanent.   This  answer  was  given  over  the  objection  of 
appellant  and  his  motion  to  strike  was  danied. 

As  will  be  seen  by  the  above,  this  witness  detailed 
some  unquestioned  objective  syraotoms  also  some  subjective  symptoms, 
i.e.  "50$  loss  of  nature  function  of  left  arm  in  comparison  with 
the  right  arm." 

This  court  is  of  the  opinion  that  the  court  erred  in 
not  striking  the  quoted  portion  above  from  the  answer  of  witness 
for  it  seems  to  us  that  it  is  perfectly  obvious  that  the  witness 
could  not  have  determined  that  appellee  had  a  50$  loss  of  mature 
function  of  left  arm  in  comparison  with  the  right  arm  except  as 
appellee  moved  or  attempted  to  move  both  arms  at  the  witness' 
direction  and  thus  at  once  demonstrated  by  a  voluntary  move- 
ment of  the  muscles  what  are  known  as  subjective  symptoms. 
See  Ryan  vs.  Landon,  Gen.  No.  8368,  and  cases  therein  cited. 

Whether  or  not  the  witness  included  these  subjective 
symptoms  as  a  basis  of  his  later  answer  to  the  question  as  to 
whether  or  not  the  pathology  he  described  (which  included 
subjective  symotoms) ,  although  he  was  asked  to  base  his  answer 
"entirely  upon  objective  symptoms"  is  or  is  not  permanent,  is 
not  clear  to  us  and  beoause  his  description  of  the  pathology 
did  contain  improper  elements,  the  jury  may  have  been  misled 
upon  the  question  of  a  permanent  injury. 

Appellee  testified  that  she  had  had  no  injury  to  the 
left  arm  and  shoulder  prior  to  that  day;  that  she  did  not  notice 
the  surface  of  the  floor  as  she  went  in,  nor  did  she  notice  the 
condition  of  the  floor  as  she  went  out;  that  she  was  walking  in 
an  ordinary  gait  in  the  regular  way  with  her  eyes  toward  the 
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front  of  the  store  and  observed  nothing  unusual  about  the  sur- 
face of  the  floor  as  she  walked  along  there,  her  foot  slipped 
and  she  went  dovrn.   She  was  talking  rrith  her  husband  as  they 
were  walking  along  and  as  her  heel  came  down  it  slipped  and  she 
went  to  the  floor,  her  left  arm  struck  the  floor  at  the  elbow 
and  after  detailing  the  nature  and  character  of  the  injuries 
she  said  that  immediately  after  the  accident,  as  she  was  seated 
in  the  chair,  she  observed  the  spot  where  she  fell  and  corid 
see  a  streak,  that  her  heel  made  the  streak.   She  claims  she 
faiited  as  she  was  helped  into  a  chair  after  she  fell;  that 
she  had  been  in  the  store  quite  often  prior  to  the  date  of  the 
injury;  that  it  was  a  bright,  sunny  day  and  she  could  see  through 
to  the  other  end  as  she  camo  in  the  door;  that  the  aisle  was 
light  and  nothing  dark  about  it. 

Her  husband,  who  was  with  her  at  t"  e  time  of  the 
accident,  testified  t hat  as  they  went  into  the  store  that  day 
the  floor  was  level  and  there  were  no  objects  of  any  kind  or. 
the  linoleum;  after  being  at  the  drapery  department,  which  was 
at  the  end  of  the  aisle,  they  started  out  of  the  store;  that 
as  they  walked  along  his  wife's  foot  slipped  and  she  fell  to 
the  floor,  she  was  walking  in  an  ordinary  manner  with  her  head 
up  erect;  that  they  picked  her  up  and  put  her  on  a  chair  and 
called  for  a  doctor;  that  she  was  conscious  and  told  him  what 
doctor  to  call;  that  she  fainted  during  the  process  of  removing 
her  coat.  After  his  wife  fell  he  made  an  examination  of  the 
linoleum  and  found  a  streak  there;  that  it  was  clear  and  "kind 
of  diagonal"  and  probably  three  quarters  of  an  inch  wide  and 
extended  for  1?   or  14  inches;  that  he  saw  wax  on  the  surface 
of  the  linoleum  where  she  had  fallen  and  that  the  wax  was 
slippery.  As  he  came  into  the  store  that  day  he  didn't  notice 
the  appearance  of  the  linoleum  as  he  walked  along,  nor  did  he 
notice  it  on  the  way  out;  that  there  was  no  object  on  the 
linoleum  and  no  hole  there.  There  was  nothing  over  which  a 
person,  could  trip  and  the  sir  face  was  level. 
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Dr.  Jenkins,  the  attending  physician,  testified  that 
he  got  to  the  scene  of  the  accident  about  fifteen  minutes  after 
he  was  called  or  probably  a  half  hour  after  the  accident,  and 
found  appellant  reclining  in  a  chair  and  described  the  nature 
of  the  injuries  as  he  found  thera,  which  is  not  disputed.  He 
observed  the  linoleum  and  said  that  it  was  a  polished  floor, 
sliooery. 

This  is  substantially  all  of  the  evidence  offered  on 
behalf  of  appellee  concerning  the  incidents  surrounding  the 
accident. 

The  appellant  called  a  num ter  of  witnesses  upon  the 
question  of  the  accident  and  the  condition  of  the  floor  and  a 
brief  resume  of  tiiese  witnesses  will  be  here  given. 

<«rill  Sann,  the  porter,  stated  that  his  duties  were  to 
take  care  of  the  floor  end  on  the  morning  of  the  accident  he 
swept  the  floor  with  a  dry  brush;  that  there  was  nothing  put 
OB  tiki  floor  that  day.  The  floor  had  been  waxed  three  or  four 
weeks  before  that  and  it  was  dry,  but  was  not  slippery;  that 
he  saw  the  place  where  appellee  claimed  to  have  slipped  a  few 
minutes  after  the  accident  and  made  an  examination  of  the  entire 
floor  covering  fro^  the  door  back  to  the  rear  of  the  store  end 
found  the  floor  dry  and  that  it  was  not  slippery;  that  there 
vere  bo  markes  on  the  floor;  that  there  was  no  wax  on  the  floor 
covering  that  day  and  nothing  to  indicate  that  there  was  any 
wax  on  it  that  day;  that  there  were  on  that  day  65  to  75  people 
per  hour  traveling  that  floor  covering  from  the  front  of  the 
store  to  the  rear  and  there  were  40  people  working  in  the  store; 
that  this  floor  had  been  cleaned  during  the  three  or  four  weeks 
prior  to  the  day  of  the  accident  with  a  push  brush;  that  there 
was  light  on  this  floor  covering  in  the  main  aisle  and  6©300 
watt  electric  lights  were  burning  over  the  aisle;  that  after 
a  floor  is  waxed  it  does  not  take  many  days  to  wear  off  the  wax 
on  the  surface,  about  three  or  four.  That  he  put  wax  on  the 
floor  to  save  work  and  that  it  is  put  on  every  sixty  days  and 
is  entirely  gone  off  the  top  affer  three  or  four  days. 
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Oberlander ,  a  checking  clerk  for  appellant,  said  he 
was  about  twenty-five  feet  from  where  she  fell  at  the  time  and 
that  he  saw  her  "weaving"  immediately  before  she  fell  and  that 
she  was  right  in  the  aisle  and  went  down  in  a  "heap" .  That 
there  was  no  slipping,  she  went  down  in  a  heap. 

The  elevator  operator  of  appellant  said  that  she  saw 
her  "just  kind  of  fall  to  the  floor,"  that  she  saw  the  floor 
where  appellee  fell,  it  was  not  slippery  rnd  saw  no  marks  where 
she  fell;  that  she  had  been  over  that  floor  before  that  day  a 
good  many  times  and  was  over  it  a  good  many  times  every  day, 
that  the  floor  was  not  slippery  that  day. 

A  Mrs.  Ground,  a  customer,  was  in  the  store  that  day 
at  the  time  of  the  accident;  that  she  came  through  the  front 
door  and  down  this  aisle  and  sav7  the  floor  covering  as  she  walked; 
that  she  walked  over  the  place  where  appellee  fell;  that  the  aisle 
was  not  slippery,  was  not  wet  and  the  store  was  well  lighted. 

A  Mrs.  Hayslip,  a  saleslady  of  appellant,  saw  the  plain- 
tiff lying  in  the  center  of  the  aisle;  that  she  saw  the  floor 
as  soon  as  3he  was  moved  and  that  it  vc:s   not  slippery;  had 
walked  over  it  five  or  six  times  that  day,  but  had  not  made  any 
minute  inspection  of  the  floor. 

Grant  Guthrie,  manager  of  the  drapery  department  of 
appellant,  said  he  had  passed  over  the  floor  where  appellee 
fell  ten  or  fifteen  times  that  day  and  observed  the  condition 
of  the  floor  covering  and  it  was  not  slippery  and  after  plain- 
tiff was  removed  saw  no  marks  to  indicate  that  anyone  had  elipoed; 
that  he  had  inspected  the  floor  and  could  find  no  marks  of  any 
kind.  He  knew  wax  had  been  put  on  the  linoleum  and  that  it  was 
polished  and  ordinary  wax  applied;  that  it  had  been  three  or 
four  weeks  prior  to  the  date  of  the  accident  that  any  ™rax  had 
been  put  ^n  the  floor. 

Schmidt,  an  assistant  manager,  saw  the  condition  of 
the  floor  covering  at  least  four  different  times  that  day  and 
that  it  was  not  slippery;  that  there  were  no  raarkts  on  the  floor 
and  that  it  had  been  ten  days  or  two  weeks  since  wax  had  been 
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A  Mrs.   Keckley,    an  employee  of  appellant,    stated  thnt 
she  was  in  the   aisle  a  dozen  times  that   day  and  that   she  did  not 
see  any  sliopery  places. 

Henry  Wolf,    a  bookkeeper  of   appellant,   said  that  he 
walked  on  the  aisle  six  or   seven  times  that  day,   hut  didn't 
make  any  special  observations  and  did  not  see  any  slippery 
places. 

Mr.   Morris,   office  manager  of  appellant,    said  that  he 
made   a  special  examination  of  the  floor  where  appellee  fell  with- 
in a  few  minutes  after  the  accident,   found  nothing  unusual  in  the 
appearance  and  did  not  find  any  slippery  or  slick  places.     The 
floor  covering  was  dry  and  there  were  no  aarks  uoon  the  floor 
at  the  place  where  ^ppellee  claims  to  have  fallen  and  no  appear- 
ances of  any  wax   and  that  the  floor  had  been  waxed  three  or  four 
weeks  prior  and  was   swept   each  day  with  a  dry  brush;    that  the 
average  number  that  came     into  the  store  per  hour  was  50  to   60 
people  and  that  all  of  them  used  the  aisle;    that  after  the  floor 
is       waxed  within  four  or  five  days  thereafter  there  is  no  evidence 
of  wax  upon  the  surface,  that  the  wax  is  taken  up  by  the  pores  of 
the  linoleum;    that  the  wax  was  not   sssrajafcgd  scraped  off  after  the 
accident; that  he  knew  e/ery  time  the  floor  was  waxed.     This  witness 
was  secretary  of  the  company  and  sat   at  the  side  of  appellant's 
counsel  during  the  trial.     Some  attempt  was  made  to   show  his 
personal  interest   in  the  matter,   but  in  the  view  we  take  of 
this  case  we  do  not  believe  that   is  material. 

A  Mrs.  Kent,   a  switchboard  operator  iv.   appellant's 
store,  observed  the  condition  of  the  floor  that   day,  walked 
over  it  three  times,  did  not  observe  any  slippery  condition. 

One  Hartquist,   a  salesman  for  appellant,  whose  duties 
took  him  all  over  the  store,   saw  appellee   seated  in  the   chair 
after  the  accident  and  observed  the  condition  of  the  floor,    saw 
nothing  unusual.     There  were  no   slippery  places  on  the  floor, 
there  were  none  on  the  floor  that  day;    that  he  walked  over  the 
aisle  200  times;    that  they  did  not  wash  the  wax  off  after  the 
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accident;   t'i.;t  the  floor  covering  tss  inlaid  linoleum  and  is 
generally  uaed  for  floor  covering  for  store  entrances  and 
aitsles  and  is  the  same  kind  of  floor  covering,  weight  and 
quality,  as  is  generally  used  in  public  bull dings  in  the  city. 
In  five  or  six  days  after  the  floor  is  waxed  the  wax  is  entirely 
worn  off  the  surf ad e. 

Thus,  it  will  be  seen  there  were  three  witnesses 
called  by  apoellee  to  testify  as  to  the  condition  of  the  floor 
at  the  place  where  oleintiff  fell  on  the  day  of  the  accident, 
and  appellant  called  twelve  witnesses,  most  of  whom  were  employees 
in  the  store  who  had  occasion  to  use  the  aisle  in  question  fre- 
cuently  in  the  performance  of  their  duties.  One  of  these  witnesses, 
however,  was  a  customer  who  happened  to  be  in  the  store  at  the 
time  of  the  accident.   Some  of  these  witnesses  carefully  scrutinized 
the  place  where  appellee  fell  and  others  just  noticed  the  general 
conditions  of  the  floor  and  so  far  as  this  record  appears  no 
other  persons  slipped  on  the  floor  that  day,  nor  at  any  ether 
time,  and  on  this  question  it  is  our  firm  conviction  that  the 
overwhelming  weight  of  the  testimony  was  to  the  effect  that 
there  was  no  wax  or  slippery  places  on  the  floor  at  the  place 
where  appellee  fell  on  the  day  in  question. 

Appellant  claims  that  appellee  at  or  about  the  time 
she  fell  was  ill  and  fainted  and  was  obliged  to  leave  the  store 
because  of  illness.  There  were  a  number  of  witnesses  on  this 
point. 

Oberlander,  a  checking  clerk  for  appellant,  saw  aopellee 
fall  and  talked  to  her,  but  did  not  ask  her  any  ouestione  and  she 
said  she  felt  dizzy  and  very  weavy  and  was  trying  to  find  a  place 
to  sit  down  and  that  he  heard  her  husband  say  when  he  was  within 
two  feet  of  appellee  that  appellee  wasn't  feeling  good  in  the 
morning. 

The  elevator  operator  testified  thrt  appellee  took  her 
hat  off  when  in  the  drapery  department  and  asked  her  husband 
if  she  hadn't  been  feeling  very  good  that  morning,  and  he  said 
"No,  she  hadn't  been  feeling  very  good  that  morning,  she  had 
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A  HT0*  3tillviell,  who  waited  on  her  in  the  drapery 
department,  said  that  apoellee  was  there  about  twenty  minutes 
and  that  just  "before  she  left,  apoellee  said  to  witness,  "I 
have  such  a  headache,  I  will  have  to  let  tViis  go  until  another 
day." 

Mrs.  Ground,  a  customer  in  the  store,  said  that  she 
was  in  the  drapery  department  and  while  there  heard  the  sales- 
lady ask  appellee  something  about  her  deciding  and  appellee 
said,  "she  could  not  decide  then  because  dhe  had  to  get  to  the 
air." 

Witness  Hayslip,  a  saleslady  of  appellant,  saw  plain- 
tiff lying  in  the  aisle  after  the  fall  and  helped  her  intc  a 
chair.  After  she  was  seated  in  the  chair,  heard  husband  say 
in  appellee's  presence,  ''She  ■lipped,"  and  -p-cllee  said,  "I 
felt  myself  going."  Appellee  said  she  had  a  headache.  That 
appellee  fainted  in  the  chair  and  then  ""hen  they  were  taking 
her  tost  off,  appellee  fainted  again. 

Qutnrie,  the  manager  of  the  drapery  department, 
testified  tnat  he  came  to  the  scene  of  the  accident  shortly 
afterwards  and  heard  appellee  say,  "I  must  have  fainted."   Me 
talked  in  with  her  husband  and  husband  said,  "She  should  not  have 
come  out  today  because  she  wasn't  feeling  well." 

Thus,  it  will  be  seen  that  there  were  five  witnesses 
for  apoellant  who  testified  on  the  question  of  the  physical 
condition  of  appellee  just  before  the  accident  and  immediately 
thereafter  and  as  to  certain  statements  made  by  herself  and 
her  husband  in  her  presence. 

Appellee  and  her  husband  were  uaon  cross  examination 
by  appellant  in  the  presentation  of  plaintiff's  side  in  this 
case  asked  concerning  these  various  statements  as  to  her  physical 
condition  and  of  the  facts  thus  testified  to  and  denied  tlem, 
therefore,  ai  to  whether  or  not  appellee  was  ill  and  dizzy   and 
fainted,  instead  of  slipping  and  fell  on  the  floor  that  day 
was  a  controverted,  question  with  the  weight  of  the  testimony, 
as  we  believe  from  a  careful  reading  of  the  record,  preponderating 
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in  favor  of  appellant- '  s  contention,  although  if  that  vrere  the 
only  aueetion  in  the  record,  we  would  not  feel  disposed  to  set 
the  verdict  aside  on  that  account.  Believing  as  we  do  that  the 
manifest  weight  of  the  evidence  in  this  case  v;ae  to  the  effect 
that  the  floor  in  question  was  not  slippery  and  that  there  was 
no  wax  thereon  at  the  place  where  appellee  claims  she  slipped 
and  fell  as  shown  by  the  clear  weight  of  the  testimony,  and, 
in  additiona  thereto,  the  preponderance  of   the  evidence  ?s 
find  being  to  the  effeuu  that  appellee  was  ill  c-nd  probably 
fainted  and  fell  to  the  floor,  instead  of  slipping,  and  the 
record  containing  the  error  in  reference  to  the  introduction  of 
expert  testimony  as  hereinbefore  pointed  out,  v>e  are  of  the 
opinion  that  the  verdict  in  this  case  was  manifestly  again- t 
the  weight  of  the  evidence  and  thovld  ut  set  azice  and  the  cause 
reversed  sad  remanded  for  another  trial. 

Appellant  claims  that  the  conduct  of  BppftllM'l  counsel 
during  the  course  of  the  trial  was  improper.  The  court,  upon  its 
attention  being  called  to  these  complaints,  properly  ruled  on  the 
question  and,  while  these  remarks  nd  3t:  tenent?  T;ere  made  in 
the  heat  of  the  trial  and  probably  not  intentional,  yet,  they 
may  have  had  something  to  do  with  the  verdict  rendered  and 
while  we  consider  such  oon&uct  improper,  we  do  not  think 
standing  alone  it  rould  be  suff icient  to  reverse  the  esse. 

Upon  the  oral  argument  in  thi?  case  appellant  oadi 
a  motion  to  strike  an  sdditional  abstr-ot  from  the  files,  but 
in  the  view  we  take  of  this  case  -nd  r       It  s.s  herein 
announced,  we  believe  the  motion  of  appellant  should  be  denied. 

Reviewing  courts  are  vtry  reluctant  to  ret  Midi 
verdicts  of  juries  upon  questions  of  fact,  bat  where  from  a 
careful  reading  of  the  record  and  a  consideration  of  the  entire 
testimony  offered  as  shown  by  the  record,  that  seems  to  be  the 
only  course  to  pursue  in  order  thc-t  justice  my  prevail  in  our 
courts  then  it  is  the  plrin  duty  of  those  havinr  the  power  to 
review  to  promote  just  lot  by  tstl        I  1   roper  verliots 
and  remanding  the  cause  for  another  trial. 
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Thls  Mill  is  reversed  *nd  remanded  for  the  reasone 

as  set  forth  herein. 

Reversed  pnd  remanded. 


STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix-  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this — —day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second/ day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  And  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 


265  I.A.  612^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8423  Ag.  No.oO 

IN  THE 

APEBLUHE  OOUM  OF  ILLINOIS 

SECOND  DISTRICT 

October  Term,  A.D.  1931 


Service  Land  &  Gravel 
Company,  a  CoxptTatloa, 

..ppellant , 

vs.  Appeal  from  Circuit  Cou_t 

of  ..innebago  County 
.  .  Larson,  Kilmer  Larson, 
Arthur  Larson,  Frank  Larson 
and  Rajmond  Johnson, 

.\.ppellees. 

BALD. IN,  J: 

The  appellant  will  be  referred  to  as  plaintiff  and 
the  appellees  as  defendants. 

In  this  oase  plaintiff  seeks  to  recover  from  the  de- 
fe:idants  compensation  for  a  large  Cjuantily  of  untreated  sand 
and  gravel,  alleged  to  have  wrongfully  been  reaovea  b;y  defend- 
ants from  plaint iff' a  property  and  appropriated  to  defendant's 
own  use. 

To  plaintiff's  orig'nal  declaration  defendants  inter- 
posed a  general  demurrer.  TMs  demurrer  was  sustained  and  the 
plaintiff,  pursuant  to  leave,  filed  an  amended  declaration  con- 
sisting of  one  count,  which  is  oaeed  upon  a  lease -contract  be- 
tween the  plaintiff  as  lessor  and  the  defendants  as  lessees. 

On  behalf  of  the  defendants  the  general  demurrer,  in- 
terposed to  the  original  declaration,  was  by  the  Court  order- 
ed to  stand  as  demurrer  to  the  amende^  declaration.  Upon  a 
hearing  this  general  demurrer  to  the  amended  declaration  was 
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sustained;  to  which  Iraling  of  the  Court,  plaintiff,  by  its 
oounsel,  duly  excepted  and  elected  to  stand  by  its  amended 
declaration.   Thereupon  a  Judgment  for  costs  and  that  the 
plaintiff  took  nothing  was  entereu  I   i  Lit  the  plaintiff;  to 
which  judgment  plaintiff,  by  its  co ....sel,  duly  excepted. 
From  this  judgment  plaintiff  prayea  this  appeal,  which  was 
nted. 

The  sole  luestlon  submitted  to  this  Court  for  deter- 
mination is  this: 

Did  the  trial  court  commit  en-Oi  I       ining  de- 
fendants' demurrer  to  plaintiff's  amende  i..  declaration;  or, 
in  other  words,  does  plaintiff's  amende*-  declaration  state  a 
oause  of  action? 

The  declaration  charges  that  the  plaintiff  was  en- 
gaged in  the  treating,  excavating  and  selling  sand,  etc., 
and  the  manufacture  of  cement  blocks  and  operating  a  sand  and 
gravel  plant;  that  the  sand  and  gravel  thus  used  was  taken 
from  a  tract  of  land  known  as  the  "Brown  Traot,"  ynd  that 
had  never  used  the  sand  from  this  tract  in  its  business  ex- 
cept to  take  sand  therefrom  and  treat  it  in  the  plant,  in 
other  words,  did  not  sell  the  untreated  sand  and  gravel  to  the 
buying  public;  that  the  defendants  had  all  been  employed  there- 
tofore by  the  plaintiff  and  were  well  acquainted  with  the  plant 
in  which  plaintiff  conducted  its  business,  including  the  dis- 
position of  the  sand  raid  gravel  taken  from  this  tract;  that  the 
defendants  thereafter  entered  into  negotiations  with  the  plain- 
tiff for  a  lease  of  the  property  and  the  negotiations  cul- 
minated in  the  execution  of  a  document  under  which  defendants 
went  into  possession  of  the  land  and  operated  it  for  the 
period  set  forth  in  tiie  lease;  that  bklfl  document  was  in 
general  terms  a  lease  of  the  plant  for  a  period  of  two  years 
from  November  1st,  19  £o,  for  which  they  were  to  pay  ^19,000.00 
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a  year.   The  defendants  were  to  have  the  right  co   use  the 

maohinery  and  equipment,  hut  were  required  to  k  ep  it  in  good 

repair,  carrying  insurance,  procuring  licenses  for  trades,  etc., 

t  at  what  was  believed  to  he  the  most  important  part  of  the 

lease  is  the  following  paragraph: — 

-.d  parties  i  hell  also  have  tue  use 
of  all  laud  around  the  plant  as  f  r  nortn  as 
the  creek  and  shall  have  access  to  all  the 
sand  and  gravel  on  the  Brown  tract,  contain- 
in^  seventy  acres,  located  ."oath  of  ilord  to 
gravel  plant,  v/here  sand  and  gravel  is  now 
Dei      ,        the  terr.  of  this  agreement, 
and  said  second  parties  hereby  a^ree  to  dig 
the  gravel  o  the  bottom,  making  a  clesn  job 
of  the  same  as  far  as  they  go,  except,  now  ever, 
if  there  should  be*  spots  where  the  stripping 
exceeds  five  feet  in  depth  or  where  the  sand 
and  gravel  is  of  a  very  bad  quality;  then,  under 
such  conditions,  said  second  parties  are  per- 
mitted to  pass  by  such  bad  places  without  dig- 

.g.  All  sand  and  gravel  in  stock  piles  iioveuber 
1,  1928,  may  be  taken  by  said  seoond  parties  the 
same  as  the  gravel  in  the  pit."; 

that  said  lease  contained  an  option  for  a  renewal  for  a  period 

of  three  years  from  Ilovember  1st,  1930,  upon  giv  ng  notice  prior 

to  July  1st,  1930;  that  on  the  "Brown  Traot"  was  sufficient  sand 

and  gravel  available  to  supply  the  gravel  and  cement  plants  with 

the  normal  demand  for  a  period  of  twelve  to  fifteen  years;  that 

the  lease  terminated  on    ,cvem.:r  1st,  1930,  defendants  having 

taken  possession  llovember  1st,  1928;  that  defendants  did  not 

exercise  their  option  to  renew  the  oontraot;  ti.at  from  the  tiue  the 

defendants  took  possession  of  plant  and  property  undor  the  lease, 

until  on   or  about  October  9th,  1930,  the  defendants  took  and  re- 

movee  from  the  said  "Brown  Tract"  only  such  sa  id  and  gravel  as  was 

required  in  operating  the  sand  and  gravel  plant,  etc;  that  on  or 

about  October  9th,  1946  ,  a  few  days  before  the  expiration  of  the 

lease,  they  began  to  excavate  and  remove  from  t^e  "^rowu  Tract" 

sand  and  gravel  and  so  took  300u  cubic  yards  of  gravel,  of  tue 

v.  lie  of  1«00  per  yard  and  35<j  cubic  yards  o.  MUMLi  of  the  value 

of  1.00  per  yard,  and  did  not  use  such  gravel  and  sand  in  the 
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operation  of  the  sand  and  gravel  plant,  but  removed  this  sand 
and  gravel  fron  Hat  premises;  that  it  was  not  taken  and  re- 
moved in  good  faith,  but  was  taken  and  removed  and  was  sold  by 

that 
the  defendants  after  the  lease  agreement  terminated; /by  reason 

of  the  alleged  removal  ad  use  of  said  sand  and  gravel,  be- 
ginning on   or  about  October  9th,  which  plaintiff  claims  was 
not  intended  to  be  covered  by  the  lease  agreement  the  defendants 
are  liable  to  the  plaintiff  for  its  value  or  VS,350.C0. 

The  plaintii'f  contends  that  by  the  agreement  the  de- 
fendants were  granted  access  to  the  "Brown  ..'racf  ufti  th*  riL.  .t 
to  excavate  and  take  therefrom  only  such  sand  and  gravel  as 
was  required  for  the  ope rot ion  of  the  sand  and  gravel  plant 
during  the  period  covered  by  the  lease;  while  the  defendants 
claim  that  they  had  the  right  to  excavate  and  remove  from 
premises  ;uch  sand  and  gravel  as  they  desireu,  v/he  fchor  it  was 
"run  through"  the  sand  and  gravel  plant  for  treat-  i%,  -rat- 

ion, etc,  or  disposed  of  directly  to  consumers  or  ocnerwise. 
Plaintiff  further  contends  that,  inasmuch  as  defendants  operat- 
ed plant  for  aL.ost  two  years,  except  the  last  few  days,  along 
the  line  of  their  contention,  that  is,  only  excavating  and  re- 
iuovin^;  such  sand  and  gravel  as  was  to  be  treated  in  one  plant, 
they  thereby  by  such  use  and  course  of  condaet,  established  that 
that  was  t^e  intention  of  the  parties  and  was  the  construction 
placed  upon  the  contx*aet  by  the  defendants. 

The  demurrer  to  the  declaration  presents  the  question 
for  decision  by  this  Court,  and  involves  the  construction  of  the 
contract,  or  so  much  thereof  as  tjpears  pertinent  to  the  question 
here  raised. 

..<   rules  are  suggested  by  the  plaintiff  that  have  been 
announced  b,  the  Courts  as  a  proper  way  to  construe  a  contract  in 
controversy,  among  them  "being  that  ..he  oaurts  will  always  look  to 
its  purpose  and  where  the  language  is  susceptible  of  .  ioro  \ 
one  construction,  to  cnstruo  in  the  light  of  circumstances  sur- 
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rounding  the  parties  at  the  tine  it  was  made,  to  give  effect 
under  such  oircurastanoe3  tu  the  intention  of  the  parties,  as 
gathered  from  the  entire  instrument ;  that  the  interpretation  of 
the  instrument  should  be  a  reasonable  one  and  that  if  the  mean- 
ing of  a  contract  is  in  any  respect  doubtful  or  uncertain  and 
the  parties  to  it  have  given  to  it  a  practical  construction  of  its 
terms  by  their  conduct,  then  such  construction  is  entitled  to 
weight  in  determining  its  proper  interpretation,  and  many  of  the 
oases  cited  in  support  of  these  various  rules  ajrf  well  consider- 
ed ana  are  generally  accepted  as  authority  uion  the  proposit  lone. 

In  the  view  v;o  take  of  thit:;  case  we  do  not  soe  any 
reason  for  stressing  then  in  an  attempt  to  a^ply  them  to  facts 
as  expressed  in  this  declaration 

These  defendants  v/ere  granted  permission  to  operate  the 
plant  and,  were  required  to  keep  it  in  repair  and  pay  other  ex- 
penses, and  in  addition  to  that,  were  given  access  to  the  Hand 
and  gravel  on  the  "Brown  Tract."  This  was  the  cormodity  that 
defendants  were  desirous  of  obtaining  and  disposing  of  in  their 
business  and  in  the  excavation  and  removal  of  this  sand  and  gravel 
they  Ao  doubt  used  sone  of  tne  equipment  of  the  sand  and  gravel 
plant,  which  they  hao.  a  right  to  do. 

There  does  not  seem  to  be  in  the  contract  anywhere,  any 
express  direction  that  the  sand  and  gravel  so  excavated  from,  the 
"Brown  Tract"  or  taken  from  the  stock  piles,  had  to  be  orushed, 
washed,  soreenea,  assorted,  etc.,  before  it  was  disposed  of  by 
defendants.   Id  other  words,  it  does  not  appear  that  this  sand 
and  gravel  must  be  "run  through  and  treated  in  and  by  the  sand 
ana  gravel  plant"  and  if  that  had  been  the  intention  of  the  par- 
ties at  ti.e  time  the  contract  or  lease  was  execute^.,  it  would 
have  been  a  simple  matter  to  have  inserted  such  a  provision. 
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Defendants  had  the  right  to  use  all  of  the  plant,  includ- 
ing sand  and  gravel  in  stock  piles  and  the  sand  and  gravel  on  the 
"Brown  Tract",  but  they  did  not  obligate  themselves  to  use  it, 
however,  they  had  to  pay  the  rental  price  whether  they  used  it 
or  not.  As  we  view  this  agreement,  there  is  no  limitation  to 
what  use  defendants  shall  make  of  the  sand  and  gravel  excavated 
or  used  by  them  while  in  possession  of  this  plant. 

It  seems  clear  that  the  defendants  had  the  right  to  re- 
move all  the  sand  and  gravel  on  the  "Brown  Tract"  and  could  have 
removed  it  at  any  time  during  the  period  covered  by  the  lease. 
They  may  have  had  purchasers  for  such  sand  and  gravel  as  was  re- 
moved directly  from  the  bank  sometimes  called  "mine  run",  if  so, 
oan  it  be  said  that  this  contraot  would  deny  them  such  right. 
ffl  can  not  say  it  does  and  if  they  had  this  ri-ht  to  so  remove 
sand  and  gravel  without  "runninc  it  through  the  plant"  then  they 
may  remove  it  at  any  time  during  the  period  covered  by  the  lease, 
whether  that  be  in  earlier  days  or  in  later  days,  just  prior  to 
expiration. 

It  should  be  observed  that  practically  all  of  the  oases 
oited  by  plaintiff  upon  the  question  of  construction  of  contracts 
do  not  contain  any  cases  involving  the  construction  or  interpre- 
tation of  grants,  deeds  or  leases.  This  class  of  instruments  are 
g  nerally  construed  most  strongly  a  ainst  the  grantor,  and  if  any 
doubt  or  uncertainty  as  to  the  meaning  of  any  such  instruments 
arises,  they  shall  be  construed  most  strongly  in  favor  of  the 
grantee,  or  if  the  contraot  may  be  given  two  constructions, 
either  of  which  is  reasonable,  the  one  most  favorable  to  the 
grantee  will  be  adopted.   Goldberg  v.   earl,  306  111.  436; 
Wright  v.  Takito,  210  111.  App.  58. 

In  the  light  of  these  decisions  of  our  courts,  the  con- 
tract lease  in  dispute  here,  in  our  judgment,  gave  defendants  un- 
limited access  to  the  sand  and  gravel  on  the  premises  durin_  the 
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extent  of  the  lease  and  to  remove  unlimited  quantities  and  to 
dispose  of  it  in  such  manner  as  they  saw  fit,  either  by  running 
it  through  the  plant  or  by  selling  it  direct  to  consumer  without 
treatment,  therefore,  the  lease  or  contract  should  be  construed 
to  permit  the  defendants  the  right  to  remove  and  sell  the  gravel 
or  sand  in  any  form,  and  their  use  of  it  can  not  under  this  con- 
tract be  restricted  to  the  use  only  of  such  gravel  as  was  taken 
from  the  pit  and  treated  or  run  through  the  washer,  separator  or 
sieve,  maintained  in  the  sand  and  gravel  plant  for  the  use  of 
such  treatment. 

We  are  of  the  opinion  that  the  Court  below  was  right  in 
sustaining  the  demurrer  to  the  declaration  filed  in  this  cause 
and  the  judgment  of  the  Circuit  Court  in  sustaining  the  demurrer 
and  entering  judgment  against  plaintiff  should  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELLATE  COURT* 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  sec/nd  day  of  \ 

the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two) 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.        265  I. A.  612^ 


BE  IT  REMEMBERED,  that  afterwards,  tc-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8426 


Ag.  Ho.  63 


I  .  THE 
APPELLATE  COURT  01  I  LI   IS 
SECOilD  DISTRICT 


October  Term,  A. D.  1931 


John  Franklin  Brown  and 
Charles  3.  Brown,  iiinors, 
by  their  mother  and  next 
friend,  Luellen  Brown, 
Appellants, 

TS. 

Ottawa  Silica  Company,  a 
corporation, 

Appellee. 


Appeal  from  Circuit  Court 
of  LaSalle   County, 


BALDWIN,    J. 


John  Franklin  Brown  and  Charles  S.  Brown,  minors,  by 
mother  and  next  friend,  Luellen  Brown,  filed  a  declaration 
on  November  25,  1929,  to  the  January,  1930,  term  of  the 
Circuit  Court  of  LaSalle  County  for  damages  in  the  amou.it 
of  ^10,000  against  appellees  for  the  death  of  their  father, 
John  liartin  Brown,  on  the  third  day  of  December,  1927, 
due  to  silicosis  incurred  in  the  course  of  his  employment  by 
the  Ottawa  Silica  Company,  defendant.   Jach  count  of  the 
declaration  alleged  a  cause  of  action  under  the  Occupational 
Disease  Act,  and  also  alleged  that  plaint if is  were  minor  chil- 
dren of  John  Martin  Brown,  of  the  aLes  of  seventeen  and 
eighteen  years,  respectively;  that  they  were  lineal  heirs  of 
the  deceased,  that  by  reason  of  his  death  they  had  been  de- 
prived of  their  means  of  support,  maintenance,  cajfce  and  edu- 
cation, and  that  they  were,  before  such  loss  of  life,  depend- 
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ent  upon  deceased  for  support,  defendant  filed  a  general 
demurrer,  contending  on  the  hearing  that  ohe  declaration 
failed  to  state  a  good  cause  for  action  for  the  reason  that  it 
w  s  not  begun  within  one  year  after  death,  as  specified  by 
the  act.   The  court  sustained  the  demurrer.  Plaintiff! 
elected  to  abide  by  their  declaration,  and  Judgment  was 
entered  against  ohem.  From  said  judgment  plaintiffs  prayed 
an  appeal  to  this  court. 

It  is  the  contention  of  the  appellants; 
xIRST:   Appellants  contend  that  the  said  ueclaration 
and  each  and  every  count  thcareof  states  a  legal  cause  for 
action,  and  the  court  erred  in  sustaining  the  demurrer  to 
the  declaration  of  the  plaintiffs. 

SECOND:  That  the  declaration  is  sufficient  in  law  for 
the  plaintiffs  to  maintain  their  action  for  the  reason  that 
the  period  of  limitation  in  which  to  bring  the  action  under 
the  Occupational  Disease  Aot  had  not  expired. 

THIRD:  That  the  declaration  is  sufficient  in  law  for  the 
plaintiffs  to  maintain  their  action  for  the  reason  that  the 
period  of  limitation  in  which  the  plaintiffs  may  bring  their 
action  had  not  begun  to  ran,  since  the  plaintiffs  are  minors. 

Appellee  contends  that  the  declaration  fails  to  state 
a  cause  of  action  for  the  reason  it  shows  on  its  face  tha 
action  was  not  commenced  within  one  year  from  the  death,  as 
required  by  the  act  creating  the  right  to  sue. 

The  case  at  bar  is  founded  upon  a  violation  of  the  Occu- 
pational Disease  Act.  Illinois  Revised  Stat  (.tea,  Smith-Hurd 
1927,  Chapter  48,  Employment,  Tar.  87,  Sections  1  and  15a. 
This  aot  gives  a  separate  right  of  action  to  the  widow  or  the 
lineal  heirs,  or  to  any  other  dependents  of  deceased.   .Vilcox 
vs.  International  harvester  Go.  of  America,  190  App.  33,  at 
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page  38.  _  laintif i's  are  lineal  heirs  of  deceased  and  also 
persons  who  were  dependent  for  support  upon  deceased  before 
his  death, 

laintiffs  were  of  the  ages  of  seventeen  years  and  eight- 
een years  at  -he  ti  ;.e  of  the  filing  of  the  declaration.   The 
declaration  was  filed  one  year,  eleven  months  and  twenty-three 
days  after  the  death  of  John  Mi 1 1  hi  Brown. 

Section  1  of  the  Act  rovides  in  substance  that  every 
employer  in  thl  Btfttt  engaged  in  carrying  on  any  process  which 
may  produce  illness  or  disease  peculiar  to  the  work  or  process 
on,  etc.  to  whioh  employees  are  not  ordinarily  exposed  in  other 
lines  of  employment,  shall  provide  reasonable  and  approved 
devises,  etc.  for  the  prevention  of  such  diseases  as  are  thus 
incident  to  such  process. 

Section  15  provides  in  substance  that  for  any  wilful  vio- 
lation of  the  Act  and  death  results  therefrom,  a  right  of 
action  shall  accrue  to  the  widow,  his  lineal  heirs  or  adopted 
children,  or  I  ny  person  or  persons  dependent  upon  such  deceased, 
for  recovery  of  damages  for  the  injury  sustained  by  reason  of 
the  loss  of  life,  etc:  Provided,  that  every  such  action  for 
damages  in  case  of  death,  shall  be  commenced  within  one  year 
after  the  death  of  such  employee. 

It  is  claimed  that  the  question  presented  by  this  record 
has  never  been  before  any  court  of  appellate  jurisdiction  in 
Illinois. 

The  cause  of  action  under  the  Occupational  Disease  Act 
above  referrea  to  is  one  given  by  the  Statute  and  was  unknown 
to  the  common  law,  therefore ,  one  must  look  to  the  Aot  itself 
and  from  it  determine  the  rights,  duties  and  obligations  there- 
in given  or  imposed. 

The  burden  therefore  is  upon  one  suing  under  the  act  to 
bring  himself  within  the  requirements  of  the  Statute  and  it  has 
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been  held  almost  universally  that  a  provision  in  the  statute 

creating  the  right,  rei.uir  ng  an  action  thereon  to  be  "brought 

within  a  specified  time ,  is  more  than  an  ordinary  statute  of 

li  itations  and  goes  to  the  existence  of  the  ri^ht  itself. 

It  is  a  condition  attached  to  the  right  to  sue  at  all. 

(Hartray  v,  Chicago  Railways  Company  E90  111.  85,  86)  and 

cases  cited.  On  page  87  the  court,  oontin  uiing  said: 

"Unlike  the  general  statute  of  Limitations, 
this  special  statute  creating  the  right  and 
giving  the  remedy  does  not  merely  confer  the 
privilege  upon  the  defendant  to  interpose  a 
definite  time  limitation  as  a  bar  to  the  en- 
forcement of  a  distinct  and  independent  lia- 
bility, but  it  defines  and  limits  the  exist- 
ence of  the  right  itself.   In  the  one  oase 
the  statute  famishes  defendant  v/ith  a  tech- 
nical defense  to  which  he  may  resort  or  not, 
as  he  sees  fit,  while  in  the  other  it  gives 
the  plaintiff  a  right  conditioned  upon  its 
enforcement  within  a  definite  time,  hence , 
while  the  defendant  roust  plead  the  general 
Statute  of  Limitations  or  give  notice  by 
setting  it  out  in  a  brief  statement  under  the 
general  issue  in  order  to  be  protected  by  it, 
the  reasoning  that  leads  to  that  result  as  a 
matter  of  pleading  has  no  application  when, 
as  in  this  case,  the  statute  confers  upon  the 
plaintiff  a  peculiar  right  which,  if  not  exer- 
cised, ceases  to  exist  by  its  own  limitation." 
(Poff  v.  New  :£ngland  1'elephone  and  Telegraph 
Co.  72  h.H.  164;  martin  v.  Pittsburgh  Rail- 
ways Co.  E27  Pa.  18.) 

We  hold  therefore  that  for  the  reasons  ^tate-(  above  the 
declaration  did  not  state  a  good  cause  of  action  and  was 
demurrable • 

But  it  is  olaimed  by  Appellants  that  their  minority  (they 
being  seventeen  and  eighteen  years  of  age  respectively)  is 
sufficient  in  law  to  except  them  from  the  statutory  provision 
and  to  permit  them  to  bring  the  action  at  any  time  duri.Lg  minority. 
Wo  mental  or  phy  ioal  disability  as  to  either  of  the  Appellants 
is  alleged  as  a  reason  or  excuse  why  the  suit  was  not  started 
within  the  statutory  period. 
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Courts  carefully  nuard  the  rights  of  minora  and  they 
should  not  be  precluded  from  enforoing  their  rights,  unless 
olearly  and  unmistakably  they  are  debarred  by  the  statute. 

The  statute  under  discussion  contains  no  express 
exceptions  as  to  those  who  may  oome  within  its  terms, 

Several  oases  are  cited  Ul  the  briefs  of  Appellants 
and  upon  which  they  rely  for  reverse!;  but  some  of  them  deal 
generally  with  11       ns  with  respeot  to  minors  and,  Jn  our 
opinion,  do  not  bear  upor.  this  question. 

Reliance  for  reversal  is  placed  upon  the  oase  of  Lie- 
Donald  vs.  Spring  Valley  285  111.  52,  which  perhaps  Is  a  lead- 
ing oase  and  upon  whioh  other  cited  oases  are  predicated.  That 
oase  held  that  a  minor  seven  years  of  age  and  mentally  and 
physically  incompetent  was  not  required  to  give  notice  to 
the  city  within  six  months  as  required  by  the  statute. 

In  such  .vuits  the  basis  of  the  action  is  the  common 
law  aotion  for  negligenoe  and  the  right  to  sue  did  not  depend 
upon  the  statute.   The  action  in  the  instanoe  oase  ll  purely 
statutory  and  unknoim  to  the  common  law. 

The  Child  in  the  i  oDonald  oase  was  seven  years  of 
age  and  alleged  to  be  mentally  and  physioally  inoompetent, 
while  in  this  oase  the  minors  are  alleged  to  be  seventeen  and 
eighteen  years  of  age  respectively  and  no  allegation  as  to 
physical  or  mental  incompetency,  relying  solely  upon  the  fact 
that  they  are  minors. 

A  child  seven  years  of  age  cannot  be  guilty  of 
contributory  negligence,  and  at  common  law  suoh  a  child  is 
resumed  to  be  incapable  of  committing  a  crime. 

linors  of  the  ages  of  the  appellants,  at  least 
presumptively,  oan  be  guilty  of  contributory  negligence  and 
they  oan  commit  crime  and  be  punished  therefor  under  the  law. 
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It  seems,  from  a  oareful  reading  of  the  I'oDonald 

case,  that  the  court  did  not  intend  to  Include  all  minors, 

even  in  such  cases. 

this  question  the  Court  in  that  case  said  on 

page  56 

"Common  experience  tells  us  that  the  cases  in 
whioh  the  exoeption  to  this  statute  would  be 
applied  are  very  few,  and  that  in  a  great 
majority  of  oases  there  is  not  such  disability 
as  would  make  compliance  with  the  statute  im- 
possible.  It  would  be  unreasonable  to  so  oon- 
strue  this  statute  as  to  make  it  appear  that 
the  legislature  intended  in  these  few  cases 
to  require  that  to  be  done  whioh  is  utterly 
impossible  of  performance. n 

v.'e  think  no  general  exception  of  the  "sccupational 
Disease  Aot  in  favor  of  minors,  a3  such,  oan  be  predicated  upon 
by  the  decision  in  the  T'cDonald  case,  nor,  in  our  judgment,  did 
it  so  establish  a  general  exoeption  for  minors  under  the  aot 
there  under  consideration. 

In  Sobieski  vs.  City  234  111.  App.  382  the  plaintiff 
was  eleven  months  old  at  the  time  of  the  aocident;  in  Brownell 
vs.  Village  215  111.  Anp.  404  the  plaintiff  was  under  five  years 
of  age.  In  Doerr  vs.  City  239  111.  App.  560  the  child  was 
eleven  years  of  age,  but  it  was  alleged  that  due  to  inexperience 
and  his  physical  and  mental  condition,  resulting  from  the  aocident 
he  was  unable  to  give  the  notice  provided  by  the  statute. 

These  cases  are  relied  upon  by  appellants  and  all  have 
to  do  with  the  six  months  notice  to  cities  after  the  occurrence 
of  the  accident  and  for  the  reasons  above  stated  are  distinguish- 
able from  the  instant  oase. 

algreon  Company  vs.  Industrial  Commission  323  111. 
194  arising  under  the  Compensation  Act  does  not  apply  here  for 
the  reason  that  that  Aot  expressly  exoepted  "incompetent  employee" 
from  the  running  of  the  statute ,  the  injured  person  in  that  oase 
being  an  employee,  who  was  also  a  minor. 
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\7e  are  of  the  opinion  that  from  a  study  of  the  Act 
itself  and  of  the  deoided  cases  in  our  courts  upon  the  question 
here  under  discussion  the  Court  below  properly  sustained  the 
demurrer  to  the  declaration  and  its  action  in  that  respeot  is 
hereby  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELL/TE  CQ 


Begun  and  held  at  Ottawa,  on  Tuesday/  the>recond  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty- two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  , 


265  I.A.  Cia*- 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


G-enl.  No.  8433  Ag.  No.  27 

In  the  Appellate  Court  of  Illinois 
Seoond  District 
October  Term,  A.T  .  1931 
Charles  J.  O'Neil,  and  ugene 
T.  O'Neil,  partners  doinp  business 
as   'Neil  Bros. , 

appellants, 

Appeal  from  the  Circuit  Court 
vs. 

of  Kankakee  County 
Louis  Salzman, 

appellee, 

BALDWIN,  J": 

This  is  an  appeal  from  the  Circuit  Court  of  Kankakee 
County  from  a  judgment  for  defendant  in  a  suit  brought  by 
appellants  on  a  note  given  them  by  appellee  dated  September  12, 
1928,  for  the  sum  of  (340 ,00,  due  three  months  after  date  with 
interest. 

There  was  a  cognovit  attached  to  said  note  and  appellants 
placed  the  note  in  judgment  for  the  sum  of  .$374.00  and  costs. 
After  the  judgment  was  opened  up  appellee  filed  a  plea  of  general 
issue  and  also  two  special  pleas,  one  alleging  that  the  note,  together 
with  a  Ford  automobile  were  given  as  a  purchase  price  of  a  tractor 
and  plow,  which  appellee  purchased  from  appellant.  The  sedond  plea 
alleged  that  the  tractor  was  expressly  warranted  to  him  by  appellants 
and  as  such  warranty  was  false  an  that  appellee  relied  upon  said 
warranty. 

A  trial  was  had  and  the  verdict  of  the  jury  was  for  the 
appellee. 

Some  question  as  to  the  sufficiency  of  the  pleas  is  raised 
in  this  record,  but  not  in  a  proper  way  as  it  was  not  raised  at 
the  time  of  the  trial,  and  therefore,  is  considered  waived  and 
the  error,  if  any,  is  cured  by  verdict.  Devine  v.  Chicago  City 
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Railway  Company,  237  111.  278. 

It  seems  that  a  motion  for  an  instructed  verdict  for 
the  plaintiff  was  made  in  the  trial  court  at  the  proper  time 
and  it  was  not  in  writing. 

The  abstract  does  not  seem  to  set  forth  the  nature  of 
this  motion  or  the  instruction  which .have  accompanied  it  and, 
as  it  does  not  appear  in  the  abstract,  the  same  is  not  consider- 
ed.  Gibler  vs.  City  of  Tattoon,  167  111.  18. 

On  the  trial  plaintiff  offered  the  note  and  rested. 
Defendant's  evic ence  was  that  the  note  was  given  for  part  pay- 
ment of  the  tractor  formerly  owned  by  a  man  named  Langlois. 
Appellee  traded  a  Ford  automobile,  together  with  the  note  for 
the  traotor  and  a  plow.  On  or  about  September  12,  1928,  appellee 
called  on  appellants  and  told  them  he  wanted  a  used  tractor  and 
after  showing  him  several,  one  that  was  standing  in  the  shed  was 
shown  him  and  appellants  said  that  the  tractor  was  in  perfect 
working  condition.  Appellee  said,  I  will  take  your  word  for  it, 
as  he  was  not  in  a  position  to  examine  it  at  that  time  and 
appellant  further  said  to  him,  "You  won't  go  wrong  on  that 
tractor,  it  is  absolutely  all  rirht,  never  done  a  thing  to  it, 
didn't  need  anything  done  to  it."  And  again  he  said  at  another 
time,  "It  is  absolutely  all  ri  ht,  "  and  appellee  said,  "I  am 
taking  your  word  for  it."  Appellee  then  drove  the  tractor  home 
and  It  rained  enroute  so  he  left  the  traotor  in  a  field  and  the 
next  morning  returned  to  it  and  found  that  the  water  jacket  was 
cracked.  The  crack  was  smeared  up  with  water  and  oil  and  was  not 
readily  noticeable.  Appellee  tried  to  use  the  tractor  and  tried 
to  have  it  repaired,  but  found  that  he  could  not  do  so  and  he 
attempted  to  return  the  tractor  "t&  the  home  of  ft)  ell**?" but  could 
not  get  in  and  left  it  with  a  neighbor  and  informed  appellants  of 
that  fact.  Several  other  witnesses  were  called  for  appellee  in 
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corroboration  of  his  theory  of  the  case  and  some  witnesses 
were  oalled  in  rebuttal  by  appellants,  denying  the  principal 
facts. 

So  far  as  the  record  discloses,  ample  opportunity 
was  afforded  by  the  trial  court  to  both  sides  of  this  contro- 
versy to  produce  and  introduce  evidence  in  support  of  their 
contentions  and  a  jury  heard  the  evidence  and  rendered  a 
verdict  for  the  defendant. 

l;e  have  read  the  record  oarefully,  there  being  no 
serious  question  of  law  involved,  and  have  come  to  the  conclusion 
that  it  was  wholly  a  question  of  fact  upon  whioh  the  credibility 
of  witnesses  before  the  Jury  may  have  played  a  part.  At  any 
rate,  it  seems  to  us  without  doubt  that  the  trial  was  fairly 
oonduoted  and  a  verdict  of  the  Jury  was  rendered  upon  disputed 
questions  of  fact  and  we  cannot  say  but  that  the  jury  had  the 
right  to  render  such  a  verdict.  We,  therefore,  affirm  the 
judgment  below. 

Affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Cleric  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPEL/ATE 


Begun  and  held  at  Ottawa,  on  Tuesday/  the  second  day  of  February/  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  District  of  ihe   State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  - 


265  I.A.  6132" 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8443 


Agenda  No.  33 


CARLO  BARTOLUOOI, 

Aopellee 
-vs- 
FORT  DEARBORN  INSURANCE 
COMPANY , 

Appellant 


Arroeal  from  the 
Circuit  Court  of 
W i  nneb  ago  0 1 unt  y . 


Baldwin,  J. 


This  is  a  suit  on  an  insurance  policy.  Bartolucoi,  the 
appellee,  owned  an  automobile  on  which  he  carried  accident 
insurance  in  the  defendant  insurance  company.  Appellee  had  an 
accident  to  his  car  and  it  was  damaged.  He  demanded  the  amount 
of  hi 8  damage  from  the  insurance  company  and  they  refused  to  pay. 
Suit  was  brought  in  the  Circuit  Court  of  Winnebago  County  and 
aooellee  recovered  a  judgment  for  #325.26  and  costs  of  suit. 

At  the  trial  of  the  case  plaintiff  introduced  evidence  to 
show  he  was  the  owner  of  the  car;  that  he  carried  a  policy  of 
insurance  with  defendant  company;  that  he  had  paid  the  premium 
on  the  policy  of  insurance;  that  he  had  had  an  accident  with  hip 
car;  that  he  took  his  car  to  a  regular  garage  to  have  it  repaired; 
that  they  rendered  him  a  bill  for  the  amount  of  the  repairs  and 
that  he   paid  this  amount.  He  introduced  the  policy  of  insurance 
in  evidence  and  rested  his  case. 

The  defendant  insurance  company,  do  not  contend  that  they 
are  not  liable  to  under  the  policy  of  insurance,  but  only  contest 
the  amount  of  the  bill  and  claim  that  the  evidence  of  plaintiff 
did  not  properly  establish  the  amount  of  damage  that  the  jury  by 
their  verdict  found  for  the  plaintiff. 

The  defendant  insurance  coropany  introduced  evidence  to 
show  that  in  the  witnesses  opinion  the  amount  charged  by  the 
gara.ge  was  excessive  and  that  the  bl^ck  of  the  engine  was 
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cracked  and  had  been  welded.   Some  witness  testified  that 
in  his  opinion  it  was  caused  by  freezing. 

In  rebuttal  the  plaintiff  in  the  original  suit  put  in 
evidence  to  show  that  the  crack  was  a  fresh  crack  and  in 
opinion  of  the  mechanic  it  was  cauaed  by  the  inyact  at  the 
time  of  the  accident.   He  also  alio  ved  that  thetarage  that  re- 
paired hi 3  car  was  a  reoutable  cUid  public  garage. 

It  has  been  repeatedly  held  that  a  receipted  bill  for 
repairs  to  ?n  automobile,  if  there  is  no  evidence  to  show  that 
there  i~  any  collusion  or  that  the  parage  people  are  not  reputable 
business  people,  that  that  is  evidence  to  be  considered  by  the 
jury  as  being  the. ordinary  and  reasonable  amount  for  the 
repairs.   In  this  case  it  was  a  question  of  fact  for  the  jury 
to  decide  whether  they  would  take  this  receipted  bill  as  being 
the  amount  of  the  drmage  to  the  -lsintiff  or  whether  they  would 
believe  the  witnesses  for  the  defendant  insurance  company. 
Darling  ?nd  Co.,  vs.  Yellow  Gab  Co.,  333  111.  App.  t86  at  329; 
Sunbeam  Beverage  Co.,  vs.  Cunningham  242  111.  App.  401  at  403. 

Appellant  contends  that  given  instruction  number  two  for 
appellee  should  not  have  been  given  and  that  two  instructions 
he  offered,  which  were  refused,  should  hsve  been  given. 

The  first  refused  instruction  was  properly  refused  because 
of  the  word  "nearly"  and  the  second  instruction  was  properly 
refused  because  it  was  covered  by  other  instructions. 

The  first  instruction  given  for  plaintiff ,  to  which 
exception  is  taken  by  appellant,  is  technically  not  in  proper  form, 
but  in  our  opinion  it  did  not  mislead  the  jury  in  view  of  appellant's 
given  instruction  number  five,  which  stated  the  true  rule. 

In  our  opinion,  as  steted  above,  the  jury  heard  the  wit- 
nesses and  were  not  misled,  the  instructions  on  the  whole  being 
correct  instructions  and,  therefore,  holding  the  view  that  we  do, 
the  judgment  of  the  court  below  is  hereby  affirmed. 

Affirmed. 


1  £^lJf»©« 

- 

■ 
elcf 

i 

b   of 
t 

,  ... 

:•■-■.■ 

edt  to 

■ 


STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE 


LLATE  C 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  February, Jin 
the  year  of  our  lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  - 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.    No.    8447  Agenda  No.   36 

LOUIS  G0ES3W3IN, 


Ap-oellee 

-V8- 

GEORGE  JOCHEM,  MARY  DOUBET 
OASSELL,  and  iARL  E.  WILLIAMSON 


Appeal  from  County  Court 
of  Peoria  County. 


Appellants. 

Baldwin,  J.  , 

On  January  23,  1930,  the  appellee,  Louie  Goesswein, 
obtained  a  judgment  in  the  County  Court  of  Peoria  County  against 
one  of  the  appellants,  George  Jochem,  in  Assumpsit,  for  the  sum 
of  $430.82,  and  costs  of  suit.   Jochem  prayed  for,  and  was  al- 
lowed an  appeal  to  this  us  court  upon  his  filing  an  An-Deal  Bond  in 
the  sum  of  $1,000.00,  with  Sureties,  to  he  aooroved  by  the  Court. 
Jochem  olid  not  perfect  his  appeal  by  filing  an  authenticated 
copy  of  the  Record  in  the  Office  of  the  Clerk  of  this  Court 
within  the  time  prescribed  by  law,  and  accordingly,  on  motion 
of  the  appellee  Goeaswein,  said  cause  was  docketed  in  this  Court 
as  No.  8239,  and  on  July  24,  1930,  said  appeal  was  dismissed  by- 
order  of  this  Court  and  a  judgment  was  rendered  against  the 
appellant  Jochem  by  this  Court  for  $45.00  damages,  and  costs 
of  suit,  and  an  execution  was  issued  to  the  Sheriff  of  Peoria 
County  for  the  collection  of  these  damages  and  costs,  which  was 
satisfied  by  the  appellant  Joofefera  during  the  life  of  said 'Anoellate 
Court  execution. 

On  July  28,  1930,  at  the  request  of  the  appellee  Goess- 
wein, there  was  issued  out  of  the  Office  of  the  Cleric  of  said 
County  Court ,  an  execution  against  the  appellant  Jochem  on  s?id 
judgment  so  rendered  on  January  23,  1930,  for  the  sum  of  $430.82, 
and  $11.40,  costs  of  suit.  On  August  23,  1930,  the  Sheriff  of 
Peoria  County  personally  served  said  execution  on  the  appellant 
George  Jochem  and  demanded  payment  thereof.  The  Sheriff  of  Peoria 
County,  not  being  able  to  collect  said  execution  during  the 
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life  thereof,   retnrred  it:      "Ho  part   satisfied.      No  firooerty 

found,"  on  the  35th  day  of  October,  1930. 

The  appellee  Goesswein,  finding  himself  unable  to  collect 

his  said  judgment  against  Joche.a  by  Bxecution,  on  January  14, 

1931,  brought  suit  in  the  County  Court  of  Peoria  County  in  debt 

nst  the  appellants  herein,  George  Jochem,  Mary  Doubet  Cassell 

and  Earl  B.  Willi&mron,  on  the  said  Appeal  Bond  for  the  su.n  of 

$1000.00,  dated  JttHNUfy  ^ >   1930.  The  declaration  consisted  of 

one  special  count  setting  up  the  ter-is  and  conditions  of  the 

Bond  fully.   In  the  condition  of  the  Bond  is  the  following: 

"How  if  the  said  George  J.  Jochem  shall  duly  prosecute 
said  appeal,  and  shall  moreover  pay  the  amount  of  the 
iud-gment ,  costs,  interest  and  danagea,  rendered  and  to 
be  rendered  against  him,  the  said  George  J.  Jochem,  in 
case  the  said  judgment  shall  be  affirmed  in  the  said 
Appellate  Court,  then  the  above  obligation  to  be  null 
and  void,  otherwise  to  remain  in  force  and  virtue." 

The  declaration  also  alleges  that  at  the  May  Term,  A.D. 

1930,  of  the  s^id  Appellate  Court,  Second  District,  to-wit , 

on  the  35*h  day  of  June,  A.D.  1930,  at  Ottawa,  in  said  State, 

by  the  consideration  of  said  Appellate  Court,  the  said  appeal 

was  dismissed  for  failure  to  file  in  the  Office  of  the  Clerk 

of  said  Appellate  Court,  as  required  by  law,  an  authenticated 

copy  of  the  record  of  said  iudgnent  in  said  writing  obligatory 

mentioned,  which  said  dismissal  of  said  appeal  by  said  Court 

amounted  to  an  affirmance  of  said  judgment  for  the  purposes  of 

this  action.  Attached  to  the  declaration  is  a  copy  of  the  Bond, 

affidavit  of  claim,  showing  the  amount  due  $463.96,  and  a  Bill 

of  Particulars  showing  the  amount  stted  for,  as  follows: 

Amount  of  judgment #430.52 

Interest 20.34 

Court   cost    (County  Court) ....      12.80 

Total .$463.96 

The  appellants  first  filed  a  demurrer  to  the  declaration 

which  was  overruled  by  the  Court  (Ab.  Page  1) .  The  appellants 

then  filed  three  pleas,  to  which  the  appellee  filed  a  demurrer, 

which  was  sustained  by  the  Court,  (Ab.  Page  2).  The 
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appellants  then  filed  seven  amended  pleas  which  are  full*  ab- 
stracted, commencing  in  Abstract  on  ~rr.  e  two.   To  these  'WLeae 
the  appellee  filed  a  general  and  special  demurrer  (said  demurrer 
is  not  abstracted) ,  which  demurrer  nap  sustained  to  all  said 
pleas.  The  appellant r  elected  to  abide  by  their  oleas,  and 
after  hearing  before  the  Court,  the  Court  found  the  appellee's 
debt  to  be  '"'.l.OOO.OO,  and  assessed  the  appellee's  damages  at 
|463.96,  and  costs  of  suit,  and  adjudged  that  said  debt  Be  die- 
charged  upon  pay  tat  of   said  damages  and  costs,  from  which 
Judgment  the  appellants  prayed  for,  and  were  allowed,  this  appeal* 

Appellants  in  their  argument  have  not  insisted  that  their 
pleas  numbered  1  (nil  debet) ,  2   (general  performance)  and  4 
(non  damnifica.tus)  set  up  a  good  defense  to  the  appellee's 
cause  of  action  as  alleged  in  the  declaration,  but  they  insist 
that  their  pleas,  numbered  3,5,6  and  7,  setting  up  that  the 
judgment  of  the  Appellate  Court  dismissing  the  appeal  did  not 
constitute  a  breach  of  the  Bond,  and  that  they  have  paid  the 
damages,  amounting  to  #45.00,  and  costs,  in  the  Appellate  Court, 
set  up  good  defenses. 

The  demurrer  was  both  general  and  special.  The  special 
demurrer  to  these  pleas  which  appellants  have  not  seen  fit  to 
abstract  is  as  follows: 

"THIRD  PLEA: 

(a)  Said  plea  is  a  plea  of  special  performance, 
showing  the  payment  of  $45. 0C  and  court  costs, 
but  does  not  allege^  that  the  defendants  have 
paid  the  judgment  of  the  County  Court,  amount- 
ing to  #430.82,  or  the  court  costs,  or  interest 
on  said  judgment  . 

(b)  Said  plea  purports  to  be  an  answer  to  the 
plaintiff's  whole  cause  of   action,  but  answers 
none  of  it. 

(c)  Said  olea  is  the  same  in  substance  aa  defendant's 
third  plea,  filed  February  IS,  1931,  in  which  a 
demurrer  has  already  been  sustained  by  the  Court. 

"FIFTH  PLEA: 

(a)  Said  plea  alleges  that  the  judgment  of  the 
County  Court  has  not  been  affirmed,  bat  alleges 
facts  which  show  that  the  dismissal  of  the  appeal 
amounted  to  a  regular  technical  affirmance  of  the 
judgment  and  does  not  answer  any  of  the  Plaintiff's 
cause  of  action. 
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(b)  Said  plea  is  in  substance  the  same  as  defendant's 
olea  No.  3,  filed  February  16,  1931,  to  which  a  de- 
murrer has  been  sustained. 

"SIXTH  PLEA: 

Said  plea  of  payment  of  $45.00  and  costs  is 
the  same  in  legal  effect  as  defendants'  plea  No.  3, 
and  is  the  same  in  effect  as  defendant's  olea  No.  3, 
filed  February  16,  1931,  to  which  a  demurrer  has  been 
sustained. 

"SEVENTH  PLEA: 

Said  plea  of  non-affirmance  is  the  same  in 
legal  effect  as  defendants'  plea  No.  5,  and  is 
also  the  same  in  effect  as  defendants'  plea  No, 
3,  filed  February  16,  1931,  to  which  a  demurrer 
has  already  been  sustained." 

The  appellee  takes  the  position  that  for  the  purpose  of 
this  suit  on  the  Aopefl.  Bond  the  order  of  this  Court  dismissing 
the  apoeal  amounted  to  a  regular  technical  affirmance  of  the 
judgment  and,  conseauently ,  a  breach  of  the  Appeal  Bond. 

We  are  of  the  opinion  that  the  contention  of  appellee 
is  correct  as  all  of  the  cases  in  this  state  upon  the  point  hold 
that  the  dismissal  of  the  appeal  under  the  circumstances  as 
shown  in  this  record  "is  eauivalent  to  a  regular,  technical 
affirmance  of  the  judgment  below,  so  as  to  entitle  the 
party  to  claim  a  forfeiture  of  the  (conditions)  of  the  appeal 
bond;  and  have  his  action  therefor."  Garrick  vs.  Chamberlain 
97  111.  620;  People  ex  xaxi  rel  vs.  Sleight  302  111.  45;  Hubbell 
vs.  Jacobellis  199  App.  379;  Grossman  vs.  Cohen  207  1pp.  156. 

When  the  original  case  came  here  on  appeal,  the  appellant 
did  not  perfect  his  appeal  in  accordance  with  the  law  applicable 
to  such  proceedings  and  this  court  was,  under  the  mandate  of 
the  law,  compelled  to  dismiss  the  appeal,  and  inasmuch  as  the 
original  action  was  for  the  recovery  of  money  this  court 
assessed  damages  therefor.   Smith-Hurfl  111.  Statute  (1931) 
Chapter  110  Sections  100-101.  Also  see  Storm  vs.  Ahlering 
249  App.  272  and  Dray  vs.  First  Natl.  Bank  303  111.  485. 

A  satisfaction  of  that  judgment  thus  entered  by  this 
court  for  failure  to  perfect  the  appeal  in  the  first  instance 
can  in  no  sense  be  regarded  as  a  defense  to  an  action  later 
brought  uoon  the  original  appeal  bond  alleging  breach  of  the 
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plain  provisions  whioh  this  bond  contained  and  which  are  set  forth 
in  the  above  statement  of  facts.   Such  a  position  would  be 
absurd,  to  say  the  least,  and  that  contention  of  appellant 
is  overruled. 

The  court  properly  sustained  the  demurrer  to  the  oleas 
of  appellant  and  properly  proceeded  to  assess  damages. 

The  appellant's  claim  that  the  dismissal  of  their  appeal 
hereiH  here  in  the  first  case  here  was  contrary  to  law  because  they 
did  not  have  any  notice  of  the  motion  to  dismiss  is  without 
merit.  No  notice  of  such  action  by  the  Appellate  Court  is 
required  by  Statute.   See  Sec.  100  of  Chap.  110  111.  Statutes 
( supra) . 

This  auestion,  however,  was  not  raised  in  the  record  be- 
for  us  and  is  presented  for  the  first  time  here. 

Appellant  further  contends  that  the  original  judgment  is 
a  nullity  because  the  record  in  that  case  S  (not  this  case)  shows 
that  the  judge  was  not  present  at  the  time  the  original  case 
was  being  tried. 

This  question,  also,  is  not  raised  properly  in  the  record 
now  before  us  either  by  plea  or  otherwise  and  comes  too  late 
now.  Such  a  contention  should  have  been  raised  in  the  original 
appeal  and  due  diligence  used  in  perfecting  the  same. 

No  error  appearing,  the  judgment  of  the  County  Court  of 
Peoria  County  as  presented  by  this  record  should  be  and  the 
same  is  hereby  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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AT  A  TERM  OF  THE  APPELLATE  COURTy 

Begun  and  held  at  Ottawa,  on  Tuesday,  Ahe   ae/ox^p-ay   of  February, \in 
the  year  of  our  Lord  one  thousand  nine  h^ndjjed  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  '     r^  ^*  ^  t   *  A 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


General  No.  8453  Agenda  No.  42. 

In  the  Appellate  Court  of  Illinois 
Seoond  District 
October  Term,  A.D.  1931 
varie  L.  Williams, 

appellee, 

vs»  Appeal  from  the  Circuit  Court 

Aurora,  Elgin  &  Fox  River  Electric  of  Kane  County 

Company,  a  corporation,  , 

appellant , 

BALDWIN,  J. 

This  is  a  suit  brought  by  appellee  against  the  appellant 
in  the  Cirduit  Court  of  Kane  County,  Illinois,  to  recover  damages 
for  personal  injuries  as  well  as  damages  to  personal  property. 

The  action  grows  out  of  a  collision  between  an  automobile 
of  the  appellee  and  the  street  car  of  the  appellant. 

The  declaration  consisted  of  two  counts  ,  the  first  count 
oharginc  negligent  operation  of  the  street  car  of  the  appellant 
and  the  second  charging  the  failure  of  appellant's  servants  to 
keep  a  proper  look  out  to  avoid  injury  to  others  and  the  operation 
of  the  street  car  at  a  high  and  dangerous  speed. 

Trial  was  had  and  a  verdict  and  judgment  of  v'l»5C-C-.00 
rendered  against  appellant  in  favor  of  the  appellee.  Tnis  appeal 
is  prosecuted  to  reverse  such  judgment. 

The  evidence  discloses  that  on  August  29th,  1928,  the 
appellee  was  riding  in  her  automobile,  driven  by  her  eighteen 
year  old  son,  traveling  in  a  westerly  direction  upon  Highland 
Avenue  in  Elgin,  Illinois. 

The  appellant  operated  a  single  track  street  railway 
line  upon  Highland  Avenue. 

Highland  Avenue  is  a  paved  street  about  thirty-five  feet 
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in  width  in  Elgin  and  runs  in  an  easterly  and  westerly  direction. 

The  accident  occurred  on  Highland  Avenue  between  Jackson 
Street  and  Lynch  street.  Lynch  Street  on  the  South  side  of  High- 
land Avenue  and  Mountain  street  at  the  North  side  of  Highland 
Avenue  both  connect  with  Highland  Avenue  at  an  ant;le,  the  angle 
at  Mountain  Street  being  more  pronounced  than  that  of  Lynch 
street.  Jackson  street  runs  north  and  south  and  intersects 
Highland  Avenue  about  three  hundred  feet  east  of  Lynch  street. 
The  pavement  between  the  track  is  slightly  lower  than  the  tracks 
of  the  appellant's  railway  line  and  lower  than  the  pcvement  out- 
side of  the  rails.  From  Jackson  street  westward  Highland  Avenue 
has  an  upward  grade.  The  appellee's  automobile  was  being  driven 
westward  upon  Highland  Avenue  and  the  appellant's  street  car  was 
being  driven  eastward. 

The  evidence  in  this  case  is  conflicting  but  tends  to 
show  that  the  wheels  of  the  automobile  as  traveling  westward 
were  between  the  tracks  of  the  appellant's  railway  line;  that 
the  street  was  wet  and  slippery  and  that  the  driver  of  appellee's 
automobile  had  considerable  difficulty  in  getting  the  wheels  of 
the  automobile  out  of  the  tracks  of  the  street  railway  line; 
that  the  street  car  continued  forward  toward  the  automobile. 
It  is  contended  by  the  appellee  that  signals  of  the  difficulty 
were  given  to  the  driver  of  the  street  car  and  it  is  oont ended 
by  the  appellant  that  signals  were  given  by  its  motorman. 

This  case  was  formerly  befo :<  e  this  court,  Villiams  vs. 
Aurora,  lgin  and  Fox  River  Electric  Company,  257  111.  App.  655, 
and  the  evidence  is  fully  discussed  therein  and  need  not  be 
further  discussed  here.  On  that  occasion  this  court  in  its 
opinion  by  Ir.  Justice  Boggs,  on  substantially  the  same  evidence 
as  produced  in  this  trial,  held  that  under  the  testimony  it 
was  a  question  of  fact  for  the  jury  as  to  whether  or  not 
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appellee  and  the  driver  of  her  automobile  were  in  the  exercise 

of  due  care  Just  prior  to  and  at  the  time  of  the  collision  and 

that  the  court  did  not  err  in  refusing  a  new  trial  u  on  the  ground 

that  appellee  had  not  proven  due  care.  The  oase  was  however, 

reversed  because  of  erroneous  instructions. 

In  the  case  of  People  vs.  Kilitzer,  301  111.  284,  page  287 

the  court  said: 

The  law  is  well  settled  that  questions  of  law 
which  have  been  decided  by  an  appellate  court 
on  the  appeal  of  e  cause  will  not  be  again 
considered  on  a  second  appeal;  that  they  are 
binding  not  only  on  the  trial  court  in  the 
further  progress  of  the  cause  but  also  on  the 
appellate  court  in  any  subsequent  appeal. 

In  view  of  the  language  of  the  Supreme  Court  and  of  our 
decision  rendered  in  this  case  upon  the  former  appeal  we  feel 
bound  in  thir  oase  to  hold  that  the  questions  of  negligence  and 
of  due  care  and  caution  are  questions  of  fact  for  the  jury  and 
that  the  court  did  not  err  in  refusin  to  grant  a  new  trial  upon 
the  ground  that  appellee  had  not  proven  due  care  and  caution. 

It  is  argued  by  the  appellant  that  the  court  erred  in 
refusing  to  give  instructions  9,  10,  11,  13  and  14.   Instruction 
No.  9  is  a  correct  statement  of  law  but  the  substance  thereof 
is  contained  in  other  instructions  given  in  this  oase  and  the 
court  did  not  err  in  refusin  such  instruction. 

Instruction  No.  10  is  probably  a  correct  statement  of 
the  law  and  should  have  been  given  by  the  court  but  inasmuch 
as  a  substantial  portion  of  this  instruction  is  covered  by 
other  instructions  it  was  not  prejudicial  error  when  the  couit 
refused  to  give  the  instruction. 

Instruction  No.  11  is  a  corredt  statement  of  law  but  is 
not  applicable  to  the  facts  in  this  case  and  such  instruction 
was  properly  refused  by  the  court. 

Instruction  No.  13  as  applied  to  the  facts  in  this  case 
would  likely  tend  to  mislead  the  jury  and  was  properly  refused 
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by  the  oourt. 

Instr  ction  :o.  14  was  improper  under  the  evidence  in 
this  case  and  properly  refused  by  the  court.  Thus,  there  was  no 
reversible  error  in  the  giving  or  refusing  of  instructions  herein. 

Whether  the  appellee  used  due  care  and  caution  for  her 
own  safety  and  for  the  safety  of  her  automobile  and  whether  the 
appellant  was  ngeligent  were  questions  for  the  jury  and  where 
there  li  a  conflict  in  the  testimony  its  verdict  will  not  ordi- 
narily be  disturbed.  (Illinois  Central  Railroad  Company  vs. 
Gillis,  68  111.  317,  p.  319). 

Two  juries  have  heard  the  evidence  in  this  case  and 
their  verdict  has  been  adverse  to  the  appellant  and  such  verdict 
should  not  be  disturbed. 

The  jury  was  fairly  and  properly  instructed  as  to  the 
law  applicable  to  the  facts  and  there  is  no  reversible  error 
in  the  case. 

The  judgment  is  affirmed. 

Affirmed. 
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STATE  OF  ILLINOIS. 

second  district  i  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this dav  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  .    ~ 


AT  A  TERM  OF  THE  APPELLATE  /OURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  th/  second  djfy  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FREJD  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  ' 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8464 


Agenda  No,  48 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


ELSIE  M.  SEABLOM 

Appellee 
vs. 

HAROLD  S.  BRADLEY 

Appellant 


Appeal  from  Circuit  Court 
of  Winnebago  County. 


Baldwin,  J. 

This  is  a  case  filed  to  recover  damages  for  personal  in- 
juries. 

The  declaration  originally  filed  in  this  case  consisted 
of  two  counts. 

In  the  first  count  it  was  charged  that  the  Defendant, 
Harold  S.  Bradley,  was  the  owner  of  an  automobile  in  the  said 
County  and  which  was  used  by  him;  that  the  plaintiff  was  riding 
a  street  car  in  Loves  Park;  that  she  was  about  to  get  out  of  the 
said  street  car  at  a  point  just  inside  the  city  limits  (no  proof 
of  the  city  limits  offered)   of  Rockford  on  North  2nd  Street 
opposite  a  telephone  station  at  siding  #51;  that  at  the  time  she  was 
in  the  exercise  of  due  oare  and  caution  for  her  own  safety. 

That  the  Defendant  was  driving  his  automobile  in  a  South- 
erly direction  on  North  2nd  Street  and  that  at  the  point  indicated 
the  Defendant,  Bradley,  carelessly  and  negligently  drove  and  oper- 
ated said  automobile  and  fin led  to  stop  when  the  street  car  stopped 
and  struck  the  Plaintiff  as  she  was  alighting  from  the  street  car 
and  that  she  was  thrown  upon  the  street  and  injured  and  that  she 
incurred  expenses  for  doctors,  nurses,  medicine,  hospital  bills, 
clothes,  etc.,  in  the  sum  of  #750.00. 

The  ad  damnum  in  said  count  was  010  ,000 .00 
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The  seoond  oount  in  the  declaration  is  substantially  the 
same  thing  except  it  wsr  alleged  that  the  Defendant,  Harold  3. 
Bradley,  willfully  and  wantonly  drove  said  automobile,  etc. 

It  apoears  that  at  the  close  of  the  trial  the  Court  entered 
an  order  striking  the  second  count  (the  wilful  and  wanton  count) 
from  the  declaration  and  allowed  the  case  to  go  to  the  jury  upon 
the  f irst  count  in  the  declaration.  Verdict  in  the  sum  of 
$1000.00  was  for  Plaintiff. 

The  summary  of  the  evidence,  as  we  view  it,  is  substantially 
as  follows: 

The  Plaintiff,  Elsie  Seablom,  boarded  a  street  car  at 
Court  and  '.Vest  State  Streets  in  Rockford  to  go  home  taxxkcx  from  her 
work  and  went  North  in  the  said  car  to  the  stop  on  North  2nd  Street 
at  the  point  indicated  in  the  declaration  and  arrived  there 
about  5:45;   that  it  was  raining  or  had  been  raining  and  that 
the  streets  were  very  wet;   that  after  the  car  stopoed  the  husband 
of  the  plaintiff  drove  past  the  street  car  in  an  automobile, 
blew  his  horn  and  stopped;   that  the  plaintiff  then  walked  rapidly 
to  the  front  of  the  street  car  (which  had  remained  standing)  in 
which  she  was  riding  and  requested  the  motorman  to  permit  her  to 
alight;  he  opened  the  door  and  she  stepped  from  the  car  and, 
according  to  her  testimony,  looked  back  and  saw  the  motor  car 
of  the  defendant  coming.  She  says  "it  was  coming  awful  fast 
but  it  was  dark  and  I  couldn't  judge  the  distance  and  I  started 
to  run  for  the  curb.   I  thought  I  could  make  it  but  I  didn't 
and  the  car  struck  me."   Other  witnesses,  who  were  riding  in 
the  car  of  the  Defendant,  say  that  the  Plaintiff  sc  stepped  or 
Jumped  from  the  step  of  the  street  car  and  without  looking  in 
any  direction  started  across  the  street  in  an  oblique  direction 
and  all  of  the  testimony  seems  to  be  that  when  she  arrived  at  a 
point  three  or  four  steps  away  from  the  street  car  the  defendant's 
automobile  struck  her  and  she  fell  to  the  pavement. 

The  testimony  on  behalf  of  the  Defendant  is  that  there  were 
three  automobiles,  two  ahead  of  hi1?!  and  his  own.   That  he  saw  the 
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street  car  standing  perfectly  still  when  he  was  approximately  a 
block  away;  that  the  second  automobile  ahead  of  the  defendant, 
when  it  reaohed  a  point  slightly  in  front  of  where  the  street  car 
was  standing,  pulled  over  to  the  curb  and  stopped  (this  wrb  the 
automobile  of  Plaintiff's  husband);  that  the  oar  immediately  in 
front  of  the  defendant  slowed  down  and  drove  very  slowly  about 
five  miles  per  hour  past  the  car  which  had  stopped.  The  defendant 
also  slowed  down  his  car  and  drove  about  five  miles  per  hour  along 
side  of  tne  street  car  and  that  when  he  was  at  a  point  about  five 
or  six  feet  to  the  rear  of  the  front  door  on  the  right  hand  side 
of  the  said  street  car  the  door  suddenly  opened  and  the  plaintiff 
stepped  out  of  the  oar  and  took  three  steps  away  from  the  street 
car  and  in  front  of  the  automobile.  That  the  defendant's  auto- 
mobile was  equipped  with  four  wheel  brakes,  all  in  good  working 
condition;  that  the  defendant's  automobile  stopped  within  eight 
feet  of  the  place  where  it  was  situated  at  the  time  the  plaintiff 
stepped  from  the  street  car;   that  the  automobile  did  not  move 
over  one  or  two  feet  after  striking  the  plaintiff. 

Defendant  saw  the  street  car  standing  when  he  was  about  a 
block  away  and  the  street  car  did  not  move  from  the  time  he  first 
saw  it. 

A  passenger,  as  well  as  the  raotorman  of  the  car,  testified 
that  the  plaintiff  moved  up  the  aisle  of  the  standing  street  car 
rapidly  and  requested  the  raotorman  to  open  the  door  to  permit  her 
to  alight. 

Some  objection  is  made  in  the  brief  that  the  original 
count  in  the  declaration  did  not  contain  the  averment  that  the 
plaintiff  "was  in  the  exercise  of  due  care  and  caution  for  her 
own  safety"  and  that  such  allegation  was  not  placed  there  until  the 
count  was  amended  at  sometime  after  the  verdict  of  the  jury. 

No  error  to  the  permitting  of  this  amendment  (if  iJ  was 
made)  has  been  assigned  by  the  appellant  and  tuere  is  nothing  in 
the  abstract  of  record  to  indicate  the  amendment  coiiplained  of  and 
the  appellant  not  having  assigned  error  and  preserved  the  record 
of  such  amendment  should  be  held  to  have  waived  objection  thereto. 


a  asw  »rf  tt9iw   r.r.ite 

/   arffr  tat 

m  bndctser  tJt  aarfw 

.  BAH 

gnc  al* 

'to  ©Jbla 

■ 

tl*  ita  as'-  ;!*a 

ae*t  ni  boa 

"  aaw  *.r 

jfriza  a1  taBbtiQl* 

sjstp  *; 

•  ■  ■?   freax*' 

>k#  top. 

- 

■    :  ■  :  i   ■         • 

■ 

■ 

bjbw  gfci  11)   ; 

■ 

^vija*  e~  3  So 


It  seems  to  us  that  this  entire  case  turns  upon  the  question 
of  whether  the  plaintiff  exercised  due  cere  and  caution  and  we 
believe  that  a  fair  analysis  of  the  testimony,  Loth  on  the  part 
of  the  plaintiff  «a<  of  the  defendant,  manifestly  demonstrates  that 
the  plaintiff  not  only  did  noc  exercise  due  tare  and  caution  for 
her  own  safet;  Htt  has,  by  her  own  testimony,  pi  oven  that  she  was 
guilty  of  contributory  negligence  which  directly  contributed,  if 
not  aotually  caused  the  acoxdent. 

It  seems  to  us  ohat  no  other  inference  can  be  drawn  from 
the  tcetin:ny  in  this  case  and  if  this  is  true  the  plaintiff  should 
be  held  to  be  guilty  of  contributory  negligence  as  a  matter  of  law. 
(Johandcs  vs.  Chicago  H*  ft  S.  ]  •  h.   .  260  111.  4pp. 323,  p. 331). 

■Ttr,  a  more  deeisi  e  cuestion  is  presented.  At  the 
close  of  plaintiff's  evidence  and  again  at  the  close  of  all  the  evi- 
dence, Um  defendant  moved  the  court  to  instruct  the  juiy  to  find  the 
defendant  not  guilty,  which  notion*  were  denied  and  the  tendered 
instruction  refused,  thus  presenting  the  question  for  our  deter- 
mination whether  it  can  be  said,  as  a  matter  of  law,  that  pla...t,iff 
was  guilty  of  contributory  negligence.   while  the  courts  of  this 
state  have  usually  loft  the  question  of  due  care  on  the  part  of 
the  plaintiff,  to  the  determination  of  the  jury  as  a  question 
of  fact,  #et,  there  are  many  decisions  in  this  and  other  juris- 
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dictions,  holding  that  as  a  ma  ter  of  law,  plaintiff  under  simi- 
lar circumstances,  cannot  recover.  (Lake  Shore  and  Michigan 
Southern  R.lt,  Cte,  v.   Hart,  87  111.  529;  r-s.lt  imore  &  Ohio  R,  R. 
Co.  v.  Croodrann,  48  U.  3.  Supreme  Court  24). 

The  foregoing  cases  seen  to  us  convincing  and  we  therefore 
hold  that  plaintiff  was  guilty  of  njli       irectly  contributing 
to  the  acoident  as  a  matter  of  law  an?  taat  the  trial  court  should 
have  directed  a  verdict  for  the  defendant.  Tor  tail  reason  the 
jud.^tient  will  be  reversed  without  remanding.  ( :ollins  v.  Kurth, 
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322  111.  250) . 

Cauae  reversed  with  a  finr-in;,  of  fact. 

(Finding  of  Fact  to  be  incorporated  iu  the  juei^juent :-) 
"The  court  finds,  as  a  matter  of  law,  that  the  plaintiff  wts  guilty 
of  contributory  ^egli'-ence  directly  contributing  to  the  Occident 
and  that  the  trial  cou.t  should  have  directed  a  verdict  for  the 
defendant  because  th  evidence  did  not  tend  to  establish  a  cause 
of  action."  ' 


• 


STATE  OF  ILLINOIS. 

second  district  I  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  soroond  day/< 

the  year  of  our  Lord  one  thousand  nineXiundred  arid  /hirty-ti 
within  and  for  the  Second  District  off  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


E.  J.  WELTER,  Sheriff.  , 


265  I.A.  614 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8437  Agenda  29. 


THE  MOUND  GROVE  CEMETERY 

ASSOCIATION  OF  KANKAKEE  CITY,     )        Appeal  from  the 

Appellee,      )  Circuit  Court  of 

Kankakee  County, 
vs.  Illinois. 

GEORGE  M.  DILLEY  AND  KANKAKEE 
INDIVIDUAL  MAUSOLEUM  COMPANY, 
A  Corporation, 

Appellant. 


Wolfe,  J.  , 

This  is  an  appeal  from  the  order  entered  by  the  Circuit 
Court  of  Kankakee  County  granting  a  permanent  injunction  restraining 
the  appellants  from  installing  what  is  designated  by  them  as  an 
"individual  mausoleum"  on  the  cemetery  lot  of  the  appellant,  George 
M.  Dilley.  The  hearing  was  before  the  chancellor  and  the  evidence 
has  been  preserved  in  the  record  here. 

In  the  court  below,  the  Mound  Grove  Cemetery  Association 
of  Kankakee  was  complainant  and  said  George  M.  Dilley  and  the 
Kankakee  Individual  Mausoleum  Company  were  defendants,  and  here- 
inafter the  parties  will  be  so  respectftilly  designated  unless  their 
names  are  used.  The  complainant  was  incorporated  in  1879  as  a 
corporation  not  for  profit,  and  purchased  land  which  it  platted, 
used  and  devoted  to  cemetery  purposes.  On  September  23,  1891, 
the  complainant  sold  to ,  and  by  deed  conveyed  to  Dilley  a  lot 
in  its  cemetery.   The  deed  is  in  the  usual  form  of  a  short 
warranty  deed,  which  restricts  the  use  of  the  lot  to  cemetery 
purposes.  The  complainant  reserves  the  right  to  ornament  the 
streets,  avenues  a.nd  walks  around  said  lot  by  planting  of  such 
trees  and  shrubbery  as  it  may  deem  best;  also  to  grade  and 
gravel  the  drives.  All  ornamentation  or  improvements  of  said  lot 
shall  be  subject  to  the  rules  and  by-laws  of  the  complainant  to 
do  all  and  everything  it  may  deem  proper  for  the  purpose  of 
beautifying  the  grounds  of  the  cemetery. 

On  June  1,  1920,  Dilley  deposited  with  the  complainants 
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the  sum  of  #25.00,  in  consideration  of  which  the  comolainant  signed 
an  agreement  whereby  it  agreed  to  receive  and  hold  said  sum  in  trust 
forever,  and  invest  the  same  with  funds  of  like  character,  and  apply 
the  income  from  time  to  time  to  the  care  of  graves,  grass  and  the 
preservation  of  the  trees  and  shrubs  on  said  lot,  the  surplus,  if  any, 
at  the  end  of  each  year  to  remain  as  a  sinking  fund.  This  fund  is 
not  to  be  used  for  any  purpose  but  for  the  care  of  said  lot  and  the 
cemetery  grounds  other  than  lots,  and  no  other  lot  or  lots  whatsoever. 

It  appears  from  the  bill  and  the  answer  of  the  defendants 
thereto,  that  Mr.  Dilley  entered  into  a  contract  with  the  Kankakee 
Individual  Mausoleum  Co.  for  the  installation  on  his  cemetery  lot  of 
an  individual  mausoleum  for  use  in  the  future.  The  date  when  the 
oontract  was  entered  into  does  not  appear  in  the  record  filed  herein. 
These  mausoleums  are  made  by  the  said  company  and  the  interior  thereof, 
their  construction,  and  method  of  installation,  are  a  new  invention 
and  prowess  first  used,  and  probably  discovered,  in  the  year  1921. 

Such  a  mausoleum,  as  the  vault  or  sepulcher  will  be  herein 
designated,  is  made  of  concrete  and  worked  up  while  moist  in  a  wooden 
form  in  such  a  manner  as  to  form  a  box.  When  finished  and  ready  for 
placing  in  the  ground,  the  mausoleum  is  eight  feet  long  and  somewhat 
wider  than  a  casket,  and  three  feet  high.  The  Mausoleum  is  olaced  in 
the  earth  so  that  the  top  of  the  sides  are  level  with  the  surface  of 
the  ground.  The  covering  is  entirely  above  ground,  there  being  no 
earth  or  sod  over  the  tomb  thus  constructed.  The  lid-  is  flat,  but  at 
one  end  there  is  a  projection  shaped  as  an  incline  plane  on  the 
sloping  side  of  which  is  fastened  a  bronze  plate  for  the  inscription, 
and  which  rests  at  the  head  of  the  grave,  the  finished  mausoleum  being 
a  combination  of  tomb  and  monument.  It  appears  from  the  evidence 
that  no  such  mausoleums  have  been  installed  in  the  Mound  Grove 
Cemetery. 

The  bill  for  an  injunction  was  filed  on  the  25th  day  of 
June,  1931,  and  alleges  in  part  as  follows:  That  shortly  after  the 
organization  of  the  cemetery  association,  and  before  the  deed  was 
delivered  to  Dilley,  the  directors  adopted  rules  and  regulations 
to  govern  the  method  of  the  interment  of  the  dead,  and  the  erection 
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of  vaults  and  monuments,  the  planting  of  trees  or  shtoubs  in  and 
upon  the  cemetery  graves,  and  upon  the  lots  sold,  including  the 
lot  sold  to  Dilley,  all  of  which  was  for  the  purpose  of  having  a 
uniform  scheme  of  development  and  beaut if ication  of  said  oemetery 
lots,  blocks  ?nd  grounds. 

Among  the  rules  and  regulations  so  adopted  and  put  in 
force  and  afterward  adhered  to  by  said  association  were  the 
following:  (1)  "The  erection  of  vaults  or  tombs  above  ground 
will  not  be  allowed  unless  special  permission  is  first  had  from  the 
Board  of  Managers.  And  in  no  instance  will  permission  be  given 
to  erect  vaults  or  tombs  as  a  receptiSwfcl  for  bodies  above  ground, 
in  localities  where  they  will  be  objectionable  and  injurious  to 
the  surrounding  lots.  Applications  for  permission  to  build  such 
structures  must  be  accompanied  with  plans  and  specifications  of 
the  proposed  vault  or  tomb,  and  its  intended  location  in  the 
cemetery. 

(3)  "All  graves  fehall  be  opened  and  closed  by  employees  of  the 
association,  under  the  direction  of  the  superintendent  and  shall 
not  be  less  than  five  feet  in  depth  and  no  mount  shall  be  raised 
upon  any  grave  exceeding  ff  inches  in  heig)ith  above  the  surface." 
(3)  "Be  it  resolved  that  all  burial  receptacles  placed  in  the 
Mound  Grove  Cemetery  shall  have  a  covering  of  two  feet  or  more 
of  dirt  above  said  receptacle  and  shall  be  placed  at  least  two 
feel  below  the  level  of  the  ground.  And  this  resolution  is 
hereby  made  a  part  of  the  rules  and  regulations  governing  said 
cemetery." 

The  bill  charges  that  the  said  George  M.  Dilley, 
contrary  to  the  rules  and  regulations  of  the  oomplainant  and  without 
its  permission  contracted  with  the  defendant,  the  Kankakee 
Individual  Mausoleum  Company,  to  place  upon  his  lot  an  individual 
mausoleum,  which,  if  placed  upon  said  lot  in  the  manner  proposed, 
will  extend  above  the  ground  and  will  not  be  in  harmony  with  its 
surroundings  and  will  injury  the  beauty  of  said  cemetery;  that  it 
will  disfigure  the  grounds  ?nd  will  irreparably  damage  said 


\0    9SS3ii09 

at  taci  br, 

: 
9d  ton  Zltn 

'-'-  "  :-■    o& 

>I  at 

.    - 

I     I  ■ 

■    ■ 

■   ■       .      ■ 

■ 

-      . 

■ 

-    ■     g      . 


cemetery  and  will  diminish  the  desirability  and  value  thereof  as 
a  burying  place  for  the  dead.  The  bill  alleges  the  execution 
by  the  complainant  and  said  Dilley  of  the  agreement  heretofore 
mentioned.  The  contract  for  the  perpetual  care  of  said  lot  is 
pleaded  verbatim.  Since  the  execution  of  said  contract  the 
complainant  has  continued  to  care  for  said  lot  as  required  under 
the  terras  of  said  agreement. 

The  bill  also  alleges  that  said  mausoleum  if  placed  on 
said  lot  it  will  not  withstand  the  action  of  the  elements,  but  will 
deteriorate,  its  joints  will  open  and  leak,  the  top  will  become 
discolored  and  in  order  to  keep  the  mausoleum  in  suitable  condition 
to  serve  the  purpose  for  which  it  is  intended,  to  prevent  its  be- 
coming unsightly  and  unsanitary,  if  in  fact  by  reasonable  care  and 
attention  it  oan  bekept  from  becoming  unsightly  and  unsanitary, 
will  require  much  care  and  attention;  that  also  said  mausoleum  being 
subject  to  be  opened  by  the  action  of  the  elements,  will  mater- 
ially increase  the  burden  and  responsibility  of  the  complainant 
in  keeping  said  lot  in  condition,  according  to  said  agreement  for 
perpetual  care.  That  no  construction  of  vaults  or  receptacles 
for  the  dead  has  been  permitted  in  said  oemetery,  except  the 
same  were  placed  at  least  two  feet  below  the  surface  of  the  ground, 
or  the  receptacle  for  the  burial  has  been  a  vault  of  stone, 
properly  constructed  with  crypts  hermetically  sealed,  and  so 
placed  as  to  be  fully  protected  from  the  action  of  the  elements; 
that  all  construction  of  vaults  pnd  other  containers  placed  in 
said  cemetery  for  the  burial  of  dead  bodies,  and  all  interments  in 
the  same,  have  been  under  the  supervision,  direction  and  control  of 
the  officers  and  employees  of  the  complainant. 

Answers  to  the  bill  were  filed  by  the  defendant.  The 
answers  demand  strict  proof  of  the  adoption  by  the  oemetery 
association  of  the  rules  and  regulations  alleged  in  the  bill  to 
have  been  adopted.  That  Rule  3,  (pleaded  in  the  bill)  was 
adopted  May  6,  1931,  forty  years  after  the  defendant  Dilley  purchased 
his  lot,  during  which  time  other  lot  owners  had  placed  mausoleums 
of  a  different  type  and  structure  than  the  one  in  question,  above 
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the  ground  and  have  made  repeated  interments  therein  and  that 
said  mausoleum  did  not  have  a  covering  of  at  least  two  feet  of 
dirt  as  required  by  said  rule;  that  the  passage  of  said  rule  was 
illegal  and  void  as  discriminating  against  the  defendant  Dilley  in 
the  lawful  use  of  his  lot  for  burial  purposes.  The  answers  deny 
that  the  mausoleum  will  extend  above  the  ground  or  will  injure  the 
beauty  of  the  cemetery  or  in  any  way  disfigure  the  grounds  or 
irreparably  damage  said  cemetery  or  diminish  the  desirability  or 
value  thereof  as  a  burying  place  for  the  dead. 

The  answers  deny  that  the  mausoleum  is  constructed  of 
concrete  so  placed  that  its  cemented  joints  will  be  subject  to 
being  opened  by  the  action  of  the  elements,  and  thereby  increase 
the  burden  of  said  complainant  in  keeping  said  lot  in  condition 
according  to  the  terms  of  the  perpetual  care  agreement,  even  if 
complainant  has  agreed  to  furnish  perpetual  care,  which  defendants 
deny.   The  answers  ever  that  during  the  fall  of  19?9  the  agents 
of  the  defendant,  Kankakee  Individual  Mausoleum  Company,  were 
advised  by  the  complainant,  or  their  representatives,  that  there 
would  be  no  objection  to  the  use  of  said  mausoleums  in  said 
cemetery;  that  defendant  complied  with  the  rules  and  regulations 
of  the  complainant  by  tendering  to  it  the  sum  of  fifteen  dollars 
which  is  the  usual  charge  for  opening  a  grave  in  said  cemetery; 
that  upon  refusal  of  said  complainant  to  make  the  necessary  opening, 
the  defendants  proceeded  to  install  a  mausoleum  upon  eaid  lot  and 
were  stopped  by  the  injunction  of  the  court. 

The  answers  admit  that  in  the  cemetery  of  the  complainant 
there  are  a  number  of  vaults  of  stone,  permitting  burial  in 
receptacles  above  the  ground,  but  deny  that  said  vaults  or  any  of 
them  are  so  sealed  or  placed  as  to  fully  be  protected  from  the 
action  nf  the  elements.  The  answers  admit  that  the  construction 
of  vaults  and  other  containers  placed  in  said  cemetery  and 
interments  in  the  same  have  been  made  under  the  supervision, 
direction  and  control  of  the  officers  and  employees  of  the 
complainant  and  that  defendant  Dilley  is  willing  to  place  said 
mausoleum  under  the  supervision,  direction  and  control  of  the 
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complainant  rnd  has  only  failed  to  do  so  because  said  complainant 
refused  to  so  euoervise,  direct  and  control  the  installation  of 
said  mausoleum. 

From  the  above  outline  of  the  oleadings,  it  is  clear  that 
the  burden  was  olaced  vpom   the  complainant  to  prove  the  following 
issues  raised  by  the  pleadings:  1-fhat  the  rules  set  forth  in  the 
bill  and  herein  designsted  as  1  and  2,  were  duly  adopted  by  the 
directors  of  the  cemetery  association;  2-  That  rule  3  is  not 
discrimi^fcory  against  the  defendant  Dilley,  nor  in  derogation  of  his 
deed  and  that  its  enforcement  has  not.  been  waived  by  the  conduct  of 
the  complainant;  3-  that  the  mausoleum  was  to  be  so  constructed 
and  placed  in  the  ground  as  to  be  subject  to  the  action  of  the 
elements  nnd  would  become  unsightly  and  unsanitary  and  that  as  a 
result  of  such  condition  the  burden  of  the  complainant  under  the 
agreement  for  perpetual  care  of  the  Dilley  lot,  would  be  materially 
increased;  4,  that  the  finished  mausoleum  in  the  cemetery  would 
become  unsightly  and  unsanitary,  disfigure  the  cemetery  grounds 
and  cause  irreparable  injury  or  damage  to  the  cemetery. 

On  the  first  issue  thus  presented,  the  defendant  in  their 
argument  contend  that  the  record  book  of  the  complainant  wherein 
the  minutes  were  recorded,  does  not  show  that  rules  1  and  2  were 
adopted  by  the  Board  of  Directors  of  the  cemetery  association, 
and  certain  pages  of  the  abstract  of  the  evidence  are  referred  to 
by  defendants  in  surmort  of  their  position.  Ho  cases  are  cited 
by  any  of   the  counsel  in  the  case  that  an  entry  in  writing  in  the 
record  book  of  the  corporation  is  necessary  to  prove  or  sustain 
the  adoption  of  by-laws  by  a  corporation.  No  cases  are  cited  on 
the  further  proposition  that  the  existence  of  by-laws  and  their 
adoption  by  a  corporation  may  be  established  by  custom,  or  by 
the  acquiescence  in  a  course  of  conduct  by  those  to  enact  them. 

We  find  upon  examination  of  the  evidence  that  Charles  F. 
Witmore,  the  secretary  of  the  Mound  Grove  Cemetery  Association, 
and  who  has  held  such  position  for  almost  fifty  years,  testified 
that  the  record  book  of  the  association  shows  that  at  a  meeting 
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of  its  directors  held  on  February  27,  1904,  as  follows:   "The 
president  appointed  Mr.  H.  Kramer,  J.  I«  Sherwood  and  W«  R. 
Hickox,  a  committee  to  prepare  a  set  of  rules  and  regulations  for 
the  government  of  the  cemetery  grounds.   Said  committee  reported  by 
presenting  a  set  of  rules  and  regulations  which  were  read,  and  on 
motion  adopted,  and  the  committee  authorized  to  have  two  hundred 
copies  printed".  The  record  book  was  introduced  in  evidence, 
Exhibit  1  of  the  comolainant . 

Mr.  ./hitmore  also  testified  that  there  is  no  record  book 
of  the  complainant  in  which  he  copied  those  rules  in  extenso;  that 
there  was  a  get  of  rules  and  regulations  presented  that  night.   The 
witness  thereupon  identified  a  pamohlet  introduced  by  complainant, 
and  known  as  Sxhiblt  2,  and  stated  that  it  it  one  of  the  copies 
printed  pursuant  to  the  resolution  above  mentioned.  The  pamphlet 
is  entitled,  "Rules  and  Regulations  of  Hound  3-rove  Cemetery 
Association."  Mr.  Whitmore  and  W.  R.  Hickox,  the  latter  president 
of  the  association,  and  such  for  twenty  to  twenty-five  years, 
and  prior  thereto  for  many  years  a  director,  both  testified  that  the 
rules  and  regulations  in  the  pamphlet  have  been  considered  and 
adhered  to  as  rules  kbA  regulations  of  the  Mound  Grove  Cemetery 
Association  ^ince  the  meeting  of  February  27,  1904. 

Arthur  H.  Plante,  superintendent  of  the  cemetery  for  over 
thirty  years  and  whose  father  was  superintendent  for  eighteen  years, 
testified  that  he  never  knew  of  any  different  rules  in  printed  form 
than  those  contained  in  the  pamphlet;  that  the  rules  of  the  associa- 
tion before  1904  were  adooted  verbally.   The  many  years  of  service 
of  these  gentlemen  as  officers  and  servants  of  the  complainant, 
and  their  candor  and  fairness  as  3hown  by  their  testimony,  is 
impressive.  Their  testimony  relating  to  the  existence  and  adherence 
to  the  by-law  of  the  association  as  shown  in  the  pamphlet  is 
mcontradicted  and  not  subject  to  any  doubt  whatsoever. 

In  the  case  of  the  Star  Loan  Association  vs.  Moore, 
20  Del.  308,  55  Atl.  946,  it  was  held,  that  where,  in  an  action  by 
a  corporation,  its  president  testified  that  a  certain  book  contained 
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the  by-laws  of  the  association  which  had  been  used  and  recognized 
generally  by  the  members,  and  that  there  was  no  set  of  by-laws 
cooled  into  the  minutes,  the  book  containing  the  by-laws  was 
admissible  in  evidence.  We  are  of  the  ooinion  that  the  record 
herein  contains  prima  facia  proof  of  the  adoption  and  existence  of 
the  by-laws  as  shown  in  the  pamphlet  which  was  properly  admissible 
wltfexs  in  evidence.  Knights  and  Ladies  of  America  vs.  Teber,  101 
111.,  488;  Board  of  Education  of  Diet.  No.  3  vs.  TaCt,  7  111., 
App.  571;  School  Directors  vs.  Kimmel,  31  111.,  App.  537;  Lockwood 
vs.  Mechanics'  Nat'l.  Bank,  9  R.  I.,  308,  11  Am.  Rep.  253.  There 
is  no  conclusive  or  convincing  evidence  in  the  record  filed  herein 
showing  or  -Droving  the  adoption  or  existence  of  any  rules  or 
regulations  of  the  cemetery  existing  before  1904. 

Under  his  deed  Dilley  was  granted  the  right  to  use  his 
lot  for  burial  and  cemetery  purposes,  and  which  included  the  right 
to  do  so  according  to  the  usual  custom  in  the  neighborhood  and  of 
making  mounds  over  and  erecting  stones  and  monuments  at  the  grave. 
But  such  right  to  so  use  the  lot  was  subject  to  the  lawful  rules 
and  regulations  of  the  complainant  made  by  its  directors  for  the 
tise  of  the  lots  in  the  cemetery.  McWhirter  vs.  Newell,  POO  111. 
"83;  Mt.  Hope  Cemetery  Association  vs.  The  New  Mt.  Hope  Cemetery 
Association,  et  al  246  111.  416;  Brown  vs.  Hill,  284  111.,  286; 
Pitcairn  vs.  Home  Wood  Cemetery  229  Pa.  18;  77  Atl.,  1105.  The 
deed  does  not  limit  the  right  of  burial  to  be  subject  to  rules 
of  the  comolainant  to  be  adopted  by  it  after  the  execution  of 
the  deed,  as  is  very  frequently  done  in  cemetery  deeds.   In 
determining  the  legality  of  such  rules,  the  rights  of  the  lot 
owners  are  to  be  considered.   Smith-Hurd  111.  Rev.  Stat.  Chap. 
21,  Par.  15;  The  People  vs.  Cemetery  Co.  258  111.  36. 

It  is  contended  by  the  defendants  that  cemetery  rule  1 
is  not  applicable  to  the  mausoleum  and  it  does  not  by  its  terms 
restrict  the  right  of  Dilley  to  install  a  mausoleum  in  his  lot. 
With  this  contention  we  cannot  agree.  The  mausoleum  is  nothing 
else  than  a  tomb,  and  it  is  partly  above  ground.  It  cleaaly  falls 
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within  the  provisions  of  rule  1.  No  private  tombs  or  mausoleums 
of  any  kind  extending  above  ground  have  been  erected  or  constructed 
in  the  cemetery  since  1904.  Two  substantial  and  well  built  mausoleums 
of  stone  were  erected  in  1880.   In  1897  a  mausoleum  of  granite  and 
cement  blocks  was  erected  tn  the  cemetery  with  the  permission  of 
the  cemetery  directors.  Arthur  H.  Plant e,  the  superintendent, 
testified  that  in  1888  or  1890  three  vaults,  each  with  a  large 
stone,  such  as  a  flag  stone  and  about  six  inches  thick,  over  the 
tope  were  placed  in  the  cemetery;  the  tops  are  not  covered  with 
dirt  and  extend  above  the  ground.  The  sides  of  two  of  these  vaults 
are  made  of  Kankakee  limestone  and  the  sides  of  the  other  is  made 
of  brick.  These  vaults  contain  bodies,  but  whether  they  are  in 
crypts  hermetically  sealed,  as  alleged  in  the  bill,  does  not 
appear  in  the  evidence.  The  bill  alleges,  and  the  answers  admit, 
that  all  constructions  of  vaults  and  other  containers  placed  in  the 
cemetery  for  the  burial  of  the  dead,  and  all  interments  in  the  same, 
have  been  under  the  supervision,  direction  and  control  of  the  officers 
and  employees  of  the  complainant. 

The  appellants,  the  defendants  below,  namely,  the  lot  o^ner, 
Dilley,  and  the  Kankakee  Individual  Mausoleum  Company,  assert  a  very 
bold  proposition  in  their  brief  known  therein  as  Ho.  II,  which  is  as 
follows:  "He",  that  is  the  lot  owner,  "is  not  bound  by  any  regulations 
passed  subseauent  to  his  purchase  of  the  lot  except  regulations 
directed  to  the  protection  of  the  health,  comfort,  safety  and  welfare 
of  the  public,  or  regulations  passed  under  a  reserved  power."   The 
regulations  in  this  case  are  not  of  this  character.  Excepting 
Ritchey  vs.  City  of  Canton,  46  111.  Apo.  135,  none  of  the  cases  cited 
by  appellants  bear  out  or  support  that  proposition.  The  other  cases 
exclusive  of  the  Ritchey  case,  involve  the  question  of  the  burial  of 
negroes,  or  the  right  of  the  cemetery  association  to  take  a  rule 
that  no  agent  or  servant  of  the  lot  owner  may  tend  to  graves.  There 
is  nothing  in  any  of  those  opinions  stating  or  in  any  way  supporting 
the  proposition  that  cemetery  directors  cannot  subseauent  to  the 
purchase  of  a  lot,  make  any  rules  which  are  not  for  the  nrotection 
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of  the  health,  comfort,  safety  and  welfare  of  the  public .  Appellants 
do  not  in  their  argument  quote  or  point  out  any  ^uch  words  or  any- 
thing from  which  such  a  rule  or  doctrine  can  be  deducted.  ^7e  find 
nothing  in  the  cases  or  books,  except  that  the  rules  must  be 
reasonable,  equal  in  operation  and  uniform  in  application  to  all 
lot  owners  in  the  cemetery. 

The  decision  of  this  court  according  to  the  proposition 
of  appellant  would  be-  a  novel  one.   Can  it  be  justified  by  the 
Ritchey  case?  In  the  Ritchey  case  a  lot  owner  bought  his  lot  before 
the  City  of  Canton  became  the  owner  of  the  cemetery.   The  city  by 
ordinance  restricted  the  right  to  dig  graves  to  the  sexton.  The 
opinion  in  that  case  states  that  the  lot  is  within  the  city  limits. 
Further  on  the  opinion  states  that  the  title  of  the  lot  owner  is 
subject  to  the  exercise  on  the  part  of  the  city  of  that  inherent  and 
plenary  power  resting  in  the  State,  and  by  the  State  delegated 
to  the  city,  to  prohibit  all  things,  harmful  to  the  health,  comfort, 
safety,  and  welfare  of  the  inhabitants  of  the  city.  The  court 
held  that  the  power  of  the  city  to  regulate  by  ordinance  the  use  and 
the  manner  of  use  of  the  burial  lots  by  persons  purchasing  from  the 
city  after  the  adoption  of  such  ordinances  does  not  apply  to  the 
lot  owner  except  to  the  extent  that  the  provisions  of  the  ordinance 
are  directed  to  the  protection  of  the  health,  comfort,  safety 
and  welfare  of  the  public,  because  the  lot  owner  was  the  ovner  of 
the  lot  before  the  city  became  the  owner  of  the  cemetery.  Exactly 
on  what  grounds  this  holding  is  founded,  we  cannot  say.   It  seems 
that  a  city  has  power  to  pass  ordinances  directed  to  the  protection 
of  the  health,  comfort,  safety,  and  welfare  of  the  public,  and 
such  ordinance  it  can  pass  regardless  of  when  the  lot  owner  obtained 
title  to  his  lot.  And  the  court  seemed  to  think  that  there  was  no 
toherent  power  of  the  city  to  enact  an  ordinance  of  a  different 
character,  at  least  after  a  lot  had  been  purchased. 

Can  it  be  said  that  a  private  cemetery  corporation  h*s  no 
power  to  a.dopt  rules  and  regulations  except  such  as  are  for 
the  health,  comfort,  safety  and  welfare  of  the  public?  A  cemetery 
association  is  not  a  public  corporation,  nor  quasi-public  corporation 
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^>nd  It  has  very  little  to  do  with  the  public.  The  People  vs.  Cemetery 
Co.,  258  111.  36.  Not  a  case  is  cited  in  the  Ritchey  case  to  uphold 
or  lay  down  the  rule  that  a  private  corporation  cannot  make  reason- 
able rules  for  the  regulation  of  the  cemetery  after  the  execution 
of  the  deed  to  the  lot  owner.  We  do  not  see  how  it  can  be  said  that  a 
cemetery  association  must  look  to,  or  is  confined  to,  the  safety, 
comfort,  health  and  welfare  of  the  public  in  adopting  rules  and 
regulations  for  the  burial  of  the  dead  in  a  cemetery.  The  directors 
do  not  represent  the  oublic.  They  have  no  delegated  powers  from 
the  otate  to  be  exercised  for  the  health,  comfort,  etc.,  of  the  -public. 

The  appellant  cites  Scott  vs.  Lakewood  Cemetery  Association, 
208  tt.  W.  811,  which  holds  that  a  rule  requiring  lot  owners  to  employ 
only  employees  of  the  association  to  oare  for  and  decorate  the 
graves  was  unreasonable  and  Hn  unlawful  restriction  on  the  lot 
owners  rights.  This  case  in  no  way  upholds  the  doctrine  which  appellants 
deduce  frcm  the  Ritchey  case.   In  fact  the  court  in  the  Scott  case  holds 
that  cemetery  directors  may  make  reasonable  rules,  and  in  that 
case  the  court  is  speaking  in  a  case  where  the  rule  above  stated 
was  massed  after  the  lot  owner  had  purchased  his  deed.   In  regard 
to  the  Ritchey  case  that  court  said:  "In  the  Virginia  and  Georgia 
cases,  explained  in  the  opinion  of  the  Scott  case,  a  rule  re- 
quiring that  the  digging  and  refilling  of  the  graves  shall  be  done 
only  by  employees  of  the  association  was  stistained.   In  Ritchey 
vs.  City  of  Canton,  46  111.  App.,  135,  however,  it  was  held  that 
such  a.  rule  cannot  be  enforced  against  one  who  had  purchased  his 
lot  before  the  rule  was  adopted."  Curiously  enough,  the  decision 
then  goes  on,  as  shown  in  the  next  quotation,  to  contradict  it 
seems,  the  Ritohey  case,  M  interpreted  by  appellants  as  follows: 
"The  duty  to  maintain  the  cemetery  in  a  sanitary  condition  may 
justify  a  requirement  that  graves  be  dug  and  re-filled  only  by 
employees  of  the  association,  but  that  question  is  not  involved  in 
this  ca.ee."   The  court  further  pays:  "Of  course  the  association  may 
recuire  that  marking  and  decorating  the  graves  must  be  cf  a 
charcct er  and  be  performed  in  a  manner  to  conform  with  the  general 
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plan  for  Improving  ani  beautifying  the  cemetery  p.nd  *iay  adopt 

and  enforce  such  reasonable  rules  as  may  be  necessary  or  oroper 

to  accomplish  that  object  and  to  orotect  the  cemetery  and  the  lots, 

graves  and  decorations  therein  from  injury.  The  cemetery  isy 

regulate  the  exercise  of  the  rights  possessed  hf  the  lot  owner, 

but  it  cannot  orohibit  him  from  exercising  the  right  to  have  his 

lot  cafed  for  and  decorated  by  oererma  of  his  own  choosing,  because 

what  a  man  may  do  himeelf,  he  may  do  so  by  his  agent." 

hen  it  comes  to  saying  that  a  lot  owner  has  title  in 

fee  simple  and  therefore  his  rights  are  increased,  it  is  doubtful 

if  this  ip  eupported  by  the  Illinois  capes.   In  F.03Chill  Cemetery 

Oomnany  vs.  HorVinpon,  114  111.,  209,  the  court  held  a  lot  owner 

in 
under  hie  deed,  hae  a  fee  simple  title.  Howeeer/Mc.Thirter  vs. 

Kewell,  200  111.  583,  the  court  holds  that  the  sale  of  lots  in  a 

public  cemetery  does  not  pass  title  in  fee  but  aspures  to  the 

~r~"tee  an  easement  for  burial  p\irposes  so  long  as  the  gau  ground 

is  used  for  a  cemetery  and  this  easement  passes  to  the  grpnteds 

family  at  hip,  death.  This  latter  case  is  cited  in  246  111.  241; 

284  111.  291;  38  Red  (2nd)  954  on  the  above  proposition.   In  the 

Ritchey  cpse  it  is  held  that  whether  or  not  a  lot  owner  has 

title  in  fee  simple  his  ownership  is  subject  to  reasonable 

rules  and  regulations. 

The  appellants  cite  the  case  of  llosehill  Cemetery  vs. 

Hopkinson,  114  111.  209,  as  a  case  "almost  squarely  on  all  fours 

with  the  instant  c.?pe."   However,  in  that  case  the  rule  against 

erecting  a  vault  was  found  in  the  deed  of  the  defendant,  and  there 

VjU  no  general  rule  ot   the  cemetery  orohibit ing  the  erection  of 

vaults.   The  court  points  out  the  distinction  between  a  rule 

-crohibitim;  the  erection  of  a  vault  kb$   a  rule  requiring  the 

permission  of  the  directors  to  erect  a  vaalt ,  nnd  that  the  -olans 

therefor  must  be  stib.nitted  to  the  director?.   It  was  held  the 

rule  discriminated  against  the  lot  o^ner,  not  that  a  general 

rule  of  that  character  was  unreasonable  or  illegal  or  in  derogation 

of  the  deed. 
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All  tombs  and  receptacles  for  the  dend  including  their 
interment  therein,  of  the  complainant  were  made  under  the  ^emission 
and  iirection  of  the  cemetery  directors  according  to  the  allegations 
of  the  bill  and  the  admissions  in  the  answers,  ao  the  octions 
of  the  directors  in  allowing  their  installation  has  not  been 
inconsistent  with  the  rule  No.  1.  Rule  No.  1  seems  reasonable  and 
in  fact  necessary,  tfe  cannot  say  it  is  in  derogation  gf  Dilley1 e 
deed  which  conveyed  his  lot  restricted  to  cemetery  ourposes. 
Surely  it  could  not  be  said  he  could  build  any  form  of  mausoleum 
on  his  lot  that  he  saw  fit,  such  as  wood,  or  other  material  that 
would  soon  deteriorate,  and  the  directors  would  be  restricted  to 
the  condition  that  they  could  not  orevent  such  a.  structure  unless 
its  prevention  was  for  the  nublic's  comfort,  health,  safety  and 
welfare.  Under  his  deed  he  had  a  right  to  bury  and  the  cemetery 
could  not  stop  burial  of  members  of  his  family.   This  would  be 
in  derogation  of  hie  deed.  He  had  a  right  to  bury  and  erect 
mounds  and  monuments  according  to  the  custom  of  the  neighborhood 
at  the  time  he  ^ot  his  deed.   The  custom  then  was  graves  in  the 
ground  with  sod  on  too,  vaults  and  mausoleums  built  under  the 
control  and  direction  of  the  cemetery  directors,  as  far  as 
appears  in  the  record.   Why  does  not  Dilley  have  to  build  with 
the  permission,  direction  and  control  of  the  directors.  He 
eays  in  his  answer  that  he  is  willing  to  do  so  and  will  leave 
the  installation  of  the  mausoleum  to  the  direction  and  control 
of  the  directors.  .Are  we  to  interfere  with  the  discretion  of 
the  diredtors  in  enforcing  Rule  \%     Before  this  is  done  it  mupt 
appear  that  they  act  in  bad  faith,  oppressively,  discriminate  against 
Dilley,  or  in  an  arbitrary  manner. 

The  evidence  whether  the  '.nausoleum  is  durable  and  whether 
its  joints  will  open  when  subjected  to  the  action  of  the  elements 
as  alleged  in  the  bill  is  in  conflict.   The  Canceller  found  the 
issues  of  foot  tad   law  in  favor  of  the  complainant .   His  findings 
should  not  be  reversed  unless  o^loaple  error  has  teen  committed. 
(City  of  Sand  Co.  v.  Githens,  ?00  111.  ?58.)   ie  cannot  say  his 
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finding  of  facts   ia  against  the  inanife«t  weight  of  the   evidence. 
The   evidence  doe*  not   show  that  the   directors  of  the  cemetery 
association  have   acted  in  bad  faith,   or   arbitrarily,   or   in  a 
discriminating  manner  against  the  defendants.     We  are  of  the  ooinion 
that  their  discretion  in  enforcing  the  rules  and  regulations  of 
their  association  should  not   be  interfered  with. 

•Ve  find  no  reversible  error  in  the  case  and  the   lurtgnent 
of  the  circiut    court  of  Kankakee   bounty   is  hereby  affirmed. 

Affirmed. 


_ 


STATE  OF  ILLINOIS. 

second  district  !  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 


AT  A  TERM  OF  THE  APPELLATE  C/URT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the^econd  d/fy  of  February,  in 
the  year  of  our  Lord  one  thousand  ninfe  hundred  and  thirty-two, 
within  and  for  the  Second  District  /f  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 


E.  J.  WELTER,  Sheriff. 


265  I.A.  614' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8»7S-  Ag.  53 

In  the  Appellate  Court  of  Illinois 
Second  District 
October  Term,  A.  D.  1931 

1.1  ax  Englestein,  doing  business 
as  the  Peoples  Store 

appellant, 
vs. 
Iren  Neitinger 

appellee, 


Appeal  from  the  County  Court 
of  7/innebago  County. 


WOLFE,  J: 

This  is  a  case  in  which  the  appellant  sued  in  the 
Justice  of  the  Peace  Court  on  a  claim  for  merchandise  sold  and 
delivered  to  the  appellee.  From  the  judgment  rendered  against 
her  in  that  oourt,  the  appellee  took  her  appeal  to  the  County 
Court.  There  the  liability  and  the  correctness  of  the  account 
v;ere  not  challenged  by  the  appellee,  but  the  appellee  filed,  at 
the  beginning  of  the  suit,  her  notice  of  set-off  and  counter-claim 
for  the  amount  of  money  paid  the  appellant  in  settle  ent  of  a  fire 
loss,  in  whioh  the  fur  coat  belonging  to  the  appellee  was  destroy- 
ed at  the  appellant's  store,  while  the  coat  was  in  the  appellant's 
store  for  repair  without  charge.   There  is  a  serious  conflict  in 
the  evidence  between  the  appellant  and  the  witnesses  for  the 
appellee  as  to  whether  any  money  was  allowed  appellant  by  the  insur- 
ance company  in  settlement  of  the  fire  loss  for  customers'  goods 
left  for  storage  or  repair.  A  verdict  was  found  for  the  appellee 
in  the  sum  of  Forty-five  and  55/100  Dollars  ($45.55)  and  costs  of 
suit,  from  which  the  appellant  takes  his  appeal  to  this  cou.t. 

The  only  question  in  dispute  in  this  cate  is  whether  the 
appellant  received  any  money  from  the  insurance  company  for  the 
loss  of  the  fur  coat  while  it  was  in  the  possession  of  the  appellant, 
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The  jury  decided  that  issue  in  favor  of  the  appellee  and  we  think 
that  an  examination  of  the  record  discloses  that  they  were  justified 
from  the  evidence  in  finding  that  the  appellant  had  reoeived  pay 
from  the  insurance  oompany  for  the  loss  by  fire  of  this  coat. 

Objection  is  made  to  some  of  the  instructions  that  were 
given  by  the  court  on  behalf  of  the  appellee,  but  taking  in- 
structions as  a  series  we  think  the  jury  was  properly  instructed, 
relative  to  the  law  applicable  to  the  faots  in  this  case.  7/e  do 
not  see  how  the  Jury,  under  the  evidence  in  this  case,  #ould  come 
to  any  other  reasonable  conclusion  than  the  one  they  did,  and  in 
such  case  the  court  would  not  reverse  the  judgment  of  the  lov/er 
court  even  if  the  instructions  were  not  technically  correct. 
We  think  that  the  evidence  discloses  that  the  appellant  oollected 
from  the  insurance  oompany  the  sum  of  ^87.50  on  the  coat  in  question, 
and  that  the  appellee  was  entitled  to  this  amount  from  the  appellant 
less  the  undisputed  amount  of  the  claim  of  $40.95  that  the  appellee 
owed  the  appellant. 

The  judgment  of  the  County  Court  of  Winnebago  County  is 

hereby  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPEL 


OURT, 
I 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  ^s/Tcond  Aay  off   February, 
the  year  of  our  Lord  one  thousand  n^e  hundred  §^0.     ;y-two, 
within  and  for  the  Second  District  of  \ht 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  '        2  Q  5 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


G-en.  No.  8298 


Agenda  22. 


Appeal  from  Circuit  Court 
of  Kane  County. 


Czilli  Czecz 

appellee 

1 
vs. 

The  Hew  laa  Association,  a 

Corporation,  organized  and  doing 

business  under  the  laws  of  the 

State  of  Michigan  , 

appellant 

PER  CURIAM: 

A  rehearing  having  "been  granted  in  the  above  entitled 
cause,  ano  the  case  coming  on  to  be  heard  on  the  petition  for 
a  rehearing  to  Tether  with  the  briefs  and  abstracts  on  file  and 
after  considering  the  case  and  on  examination  of  the  opinion 
heretofore  filed  herein,  we  have  re-adopted  and  soproved  the 
opinion  previously  filed,  end  the  judgment  is  reversed  and  the 
cause  remanded. 
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STATE  OF  ILLINOIS, 

second  district  !  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


'  Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


Case  No. 


) 

Czilli  Czecz,  appellee,  v.  The  Hew  Era  Association,  ap- 
pellant. Jen.  Ho.8,2y8. 


'   urt  of  Cook  comity: 
Appeal  from  the  Circuit  CoiiKof  county; 

County  Court  of 

he  Hon.  yC     .  Judge,  presiding.  Heard 

,,  ib*""*  -division  ot\ 

this  court  for  the  'first  district,  at  the  term, 

yfenmk 


teversed  and  remanded^ 

)pinion  filedx^   ^^L   ^ /^^/        Rehearingh^iied 


Presiding  Justice  ^^^ 


for  appellants. 

I'm1  plwintiffw  in  i*wnr  ■ 

for  appellees. 

lelivered  the  opinion  of  the  court. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  Third  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-one, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present—The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon..  NORMAN  L.  JONES,  Justice. 
Hon.  FRANKLIN  H.  BOGGS ,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


nr  on  Agenda  97 

zilli  Czees 

imiiMi 

to.  Appeal  from  the  Circuit  court 

The  New  *:ra  .  soooirition,  a        of  Kane  ounty. 
corporation,  organized  end 
doing  business  under  th. 
laws  of  the  :  tate  of  lohiran 

Appellant , 
JETT,  r.  J, 

This  ault  waa  brought  by  Csllll  Caeca,  appellee,  la  the 
Circuit  Court  of  ane  County  eralnat  the  Hew  ?ya  'ssoolotion, 
a  corporation,  organised  and  doing  buaincaa  under  the  laws  of  the 
tate  of  lent  can,  appellant,  to  recover  on  a  benefit  oertifioate, 
A  jury  waa  waived  and  a  trial  waa  had  by  the  court  without  the 
intervention  of  a  jury*  The  ourt  found  in  favor  of  appellee  la 
the  sua  of  8000, 00,   otlon  in  exreet  of  judgment  was  denied  and 
Jndgraent  waa  rendered  against  appellant  for  the  sua  of  $1000,00  and 
coats  of  ault  and  this  appeal  followed. 

The  declaration  oonalsts  of  two  counts.   "he  first  count  avers 
that  on  prll  20th,  1026,  a  certificate  of  insurance  waa  issued 
and  delivered  on  the  life  of  .rose  h  Cseoz,  husband  of  appellees 
avers  performance  of  the  conditions  of  the  certifier  te,  the  death  of 
said  Joseph  Caaaz  and  damages. 

The  second  count  of  the  declaration  incorporates  the  certifi- 
cate set  out  in  the  first  count  in  addition  to  the  usual  overrents 
and  avers  that  notice  of  the  deatn  of  aald  assured  was  filed  with 
the  appellant  association  within  one  year  from  the  date  of  the 
death  of  said  Joseph  Cases j  that  thereupon  said  appellant  aceepted 
and  aoted  upon  said  not lee  and  acknowledged  its  suf flolenty  but 
denied  liability  because  the  claim  was  not  on  its  face  a  valid  claim 
end  notified  the  ral  appellee  of  the  aetlon  of  the  cabinet  en  said 
claim  ma   presented  by  said  appellee,  by  e  letter,  dsted  the  19th 
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day  of  ".  eoenber,  M19   addreeaed  to  the  said  n  pcllee  wherein  It 
waa  stated  that  aald  olalm  had  been  presented  to  the  appellant 
association  and  that  the  cabinet  had  paaaed  e  resolution  thnt  raid 
claim  waa  not  on  its  face  a  valid  olaln  and  that  the  general  neore- 
tary  of  said  appellant  waa  instructed  on  behalf  of  the  eeblnet  to 
notify  aald  olalaant  of  her  right  to  appeal*'  before  aald  cabinet 
e  thcr  In  person  or  by  attorneye  with  in  sixty  days  after  nailing 
of  notloe  to  proaent  such  evidence  as  she  might  hays  to  establish 
the  validity  of  aald  claim,  said  seoond  oount  further  avero  that 
the  appellant  ololne  and  protonda  that  it  la  not  liable  on  aald 
benefit  oertlflorte  for  the  olalm  of  o:  police  but  a  cllee  avera 
that  the  aald  appellant  la  liable  in  the  sum  of  £2000.00, 

To  the  deolo ration  the  a  pellant  pleaded  the  general  Issue 
and  two  special  picas.  'The  first  special  plea  waa  pleaded  to 
the  first  oount  of  the  declaration  which  among  other  things 
averred  that  aald  appellant  waa  a  fraternal  benefit  a  eoolotlon  and 
the  oertlflorte  declared  upon  was  issued  upon  the  written  application. 
of  the  raid  Joaeph  Czeez  in  which  aald  Joseph  Czeez  agreed  end  oon- 
eented  that  aald  a  lioatlon  in  all  ite  p-  rta,  to  ether  with  the 
by-laws  of  as id  appellant  asaoelatlon  then  in  force  and  those  which 
ahould  thereafter  be  legally  enaeted,  should  fern  the  basis  of  his 
membership  in  aald  aaaooletlon.  -aid  plea  further  ev  rred  that 
aald  Joaeph  Czeez  oame  to  his  death  through  a  conspiracy  between 
the  aald  Csllll  Ceeoz,  appellee,  end  one  Peter  ores,  wherein  said 
Joaeph  Czeoz  would  become  intoxicated  through  the  efforts  of  s>  id 
appellee  and  the  aid  eter  I  eras  ould  then  get  in  a  quarrel  and 
fight  with  the  aald  Joaeph  Czeez  and  he  w  uld  thereby  be  Killed. 
Upon  this  ground  appellant  diaolalned  liability. 

ho  second  special  plee,  being  the  third  plea  in  number, 
goes  to  the  seoond  oount  of  the  declaration  and  Tors  that  at  the 
tine  of  the  death  of  said  Joaeph  Czeoz  there  was  in  full  foroe  and 
of feet  a  by-law  of  aald  aaeoolrtlon  which  provided  that  the  oablnet 
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of  the  Mid  association  should  pass  uoon  all  dseth  olalma  and  If, 
in  its  Judr  ent,  any  suoh  claim  prsssntsd  was  not,  on  its  face,  a 
Tslid  slain  the  cabin*  t  sho  il  so  notify  the  olalnsnt  and  give  her 
or  her  attorney  an  opportunity  to  appeal  before  the  eablnet  within 
sixjltoays  aftsr  the  mailing  of  such  no  tics  and  present  such  evidence 
ss  they  might  have  to  establlah  the  validity  of  suoh  claim, and  the 
final  dsoislon  of  the  oabin  t  on  any  olaln  should  bs  conclusive 
unless  an  appssl  was  taken  as  thereinafter  provided;  that  in  enss  of 
s  rejeotlon  of  any  claim  by  the  cabinet,  the  claimant  ehall  have  an 
option,  within  thirty  days  aftsr  the  mailing  of  the  notloe  of  suoh 
action,  of  sppsaling  to  the  senate  or  to  a  borrd  of  arbitration  o  in- 
sist in-  of  fivs  members,  two  to  be  appointed  by  the  cabinet  and  two 
by  the  ointment,  and  these  four  to  appoint  a  fifth  mem  sr  who  should 
bs  the  chairman  of  the  bo-- rd.  If  the  claimant  should  so  elect  to 
apply  to  f  ither  the  ssnats  or  a  board  of  arbitration  she  should  file 
with  the  general  sec  etary  within  said  thirty  days  notios  in  writing 
of  suoh  an  appeal,  s tat ins  whether  such  appeal  la  to  the  scnats  or 
board  of  arbitration,  and  in  the  abssnos  of  suoh  written  notice  the 
right  of  a  peal  should  bs  considered  waive  ,  and  the  action  of  the 
oabinet  shall  be  final  and  conclusive.  It  is  further  set  forth  in 
said  plea  that  in  case  of  an  b  peal  to  a  borrd  of  arbitration  the 
dec  sion  of  a  majority  of  suoh  boord  ci  si  r  rejeotine  such  sldim  or 
allowing  the  sans  in  *iolc  or  in  part  shall  bs  final  and  conclusive; 
that  should  a  majority  of  such  board  of  arbitration  f t 11  to  reach  am 
agreement,  as  abovs,  the  claimant  may  within  30  days  thereafter, 
appeal  to  ths  sen  -to  by  filing  with  the  general  secretary  in  writing 
s  claim  of  suoh  appeal.  It  la  further  aharged  thrt  the  by-lnws  pro- 
rids  that  no  salt  at  law  or  in  oqulty  should  bs  cormenssd  or  maintain- 
ed by  any  member  or  beneficiary  against  the  association  unlosa  and 
until  said  member  or  beneficiary  should  havs  first  followed  ths 
procedure  and  exhausted  all  remedies  provldsd  for  and  laid  own  by 
the  laws  of  the  association.   nd  the  said  spsoial  plea  further  avers 
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that  the  cnld  beneficiary,  Callli  Caeca,  under  the  benefit  certifier  te 
so  Issued  to  eaid  Joseph  Czeoz  presented  her  olalm  to  the  said 
ap  ellant  association  and  It  was  duly  submitted  according  to  the  by- 
la  s  of  the  association  to  the  cabinet  of  the  aooooiotion  and  the  said 
oablnet  found  said  olalm  so  submit ted  to  be  In  its  Judgment  on  its 
faoe  not  a  valid  claim  and  tho  said  appellee  wee  so  notified  by  said 
oablnet  and  also  notified  -»f  her  right  to  appear  before  said  cabinet 
within  sixty  days  after  mailing  of  such  not  ioe  and  present  such  evi- 
dence as  she  might  have  to  establish  the  validity  of  her  said  claim* 

aid  plea  further  avers  that  said  claimant  wholly  neglected  to  appear 
before  said  cabinet  within  sixty  days  and  present  evidence  establish- 
ing the  validity  of  her  said  claim,  and  the  oablnet  hod  decided  that 
said  olalm  was  in  its  judgment  not  a  valid  olal  and  rejeoted  the 
seme*  It  is  further  averred  that  the  appellee  has  taken  no  appeal 
from  the  decision  of  said  oablnet  and  eaid  decision  still  stands  a 
final  adjudication  aocording  to  the  contract  of  the  said  parties 
thereto* 

The  a p-  ellee  filed  a  similiter  to  the  general  issue*  To 
the  seoond  plea  appellee  filed  a  demurrer  assigning  as  special  cause 
of  denurrer  that  the  allegations  of  the  ap  ellant  In  its  said  special 
plea  as  to  the  conspiracy  pursuant  to  which  the  eaid  Joseph  Cseom 
was  alleged  to  hove  been  killed  waa  argumentative  and  states  con- 
clusions of  the  leader  and  that  the  ap  ellee  could  not  join  issue 
thereon* 

The  second  special  oause  of  demurrer  eetforth  to  the 
second  plea  is  that  the  allegations  in  said  plea  concerning  said 
conspiracy  states  a  conclusion  of  the  pleader  and  does  not  setforth 
the  foots  showing  the  conspiracy  or  that  the  appellee  caused  the 

death  of  the  said  Joseph  Czeoz* 
To 
Xkft  the  seoond  speolal  plea  appellee  demurred  assigning 

as  speolol  oause  of  demurrer,  first,  that  the  alleged  provisions  of 

the  by-laws  of  the  association  were  inconsistent  with  the  pio  visions 

of  the  policy  of  insurance  sotf  >rth  in  the  declaration;  seoond, 

that  the  provisions  of  said  policy  provide  and  contemplate  that  the 
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number ,  Joseph  Czeos,  should  comply  with  the  conditions,  constitution 
and  by-laws  end  not  the  plaintiff j   third,  that  the  said  by-laua  set- 
forth  In  said  plea  and  the  provisions  thereof  lnposed  en  unreasonable 
and  Illegal  burden  on  appellee  by  requiring  her  to  ap  ear  In  pereem 
before  the  cabinet  >  nd  by  an  unreasonable  construction  of  the  said 
by-lew*  with  reference  to  giving  appellee  notice  of  furnishing  further 
evidence,  the  ap  ell ant  waived  any  further  rtepe  or  proceedings  pur- 
suant to  said  by-lsws  and  was  estop  ed  to  rely  thereon. 

he  court  sustained  the  demurrer  to  the  special  pleas 
filed  by  the  ap  ellant*  The  principal  ground  relied  upon  by  the 
appellant  for  a  reversal  of  said  judgment  Is  the  ruling  of  the  court 
In  sustaining  the  demurrers  to  the  said  special  pleas. 

We  have  examined  the  first  speolal  lee  filed  by  the 
eppellant  and  we  are  of  the  opinion  that  the  court  did  not  err  in 
sustaining  the  demurrer  thereto*  The  plea  is  argumentative  and 
falls  to  setforth  the  facts  upon  which  Is  based  its  alleged  conspiracy. 

A  more  serious  question  arises,  however,  as  to  the  third 
plea*  It  Is  insisted  by  appellee  that  the  plea  is  not  a  sufficient 
answer  to  the  second  count  of  the  declaration  which  sets  forth  the 
giving  of  notioe  to  appellant  of  her  rif.ht  to  appear  before  the 
cabinet  and  present  such  evidence  as  she  might  have  to  establish 
the  validity  of  suoh  claim*  It  is  further  urged  by  ep  ellee  that 
the  appellant  having  admitted  of  record  that  it  had  notified  appellee 
that  she  should  ap  ear  either  in  person  or  by  attorney  to  furnish 
her  additional  evidence  thereby  put  an  unreasonable  and  unlawful  con- 
striction up>n  the  by-law,  which  it  set  forth  in  its  plea  end  p3»  ced 
upon  ap  ellee  a  burden  not  warranted  by  said  by-law  and  that  said 
plea  was  no  defense  of  or  Justification  for  the  action  of  appellant 
In  requiring  ap  ellee  to  appear  before  the  cabinet  in  person  or  by 
attorney  and  for  that  reason  the  trial  oourt  properly  sustained  the 
demurrer  of  ap  ollee* 

It  is  the  content! »n  of  appellee  that  the  construction 
placed  upon  seid  by-law  is  warranted  by  the  rule  announced  in 
v*  the  New  Era  Association,  3;:3  111*  297*  In  that  case  at  pages 
301-302,  the  oourt  among  other  things  said: 

"The  question  arises  here  whether  the  by-law  embraced 
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ln  the  plaintiff  in  error's  additional  plea  is  open  to  objec- 
tion. It  will  be  noted  that  it  ,rovlrtea  for  ajr  oal  from  the 
decision  of  the  eablnet  either  to  the  senate  or  a  boari 
arbitration,  and  in  case  a  board  of  arbitration  is  c 
anddeoiiee  against  the  claim  an  aj  real  to  the  senate  is 
allowed*  It  is  also  provided  that  * unless  suoh  appeal  is 
taken,  no  a   it  at  law  or  equity  shall  be  commenced  or  main- 
tained by  nny  member  or  beneflolary  against  the  i,« 
cto.  This  does  not,  as  argued  by  counsel  for  the  defendant 
In  error,  plaoe  the  final  determination  of  questions  arising 
on  benefit  certificates  solely  in  the  hands  of  the  socle  ty. 
It  Is  only  when  the  final  tribunal  is  not  appealed  to  that 
suit  in  the  courts  is  by  the  oontroot  waived.    Is  is  the 

itrnct  of  the  parties,  and  any  beneficiary  nay,  by  comply- 
ing with  the  nrovlsione  of  the  by-laws,  appeal  to  the  courts 
frnan  unfavorable  decision  of  the  final  tribunal  of  the 
society.  This  by-law,  therefore,  is  not  invalid  for  that 

Counsel  for  defendant  in  error  argue  that  the  pro- 
vision of  the  by-law  which  provides  that  a  beneflolary 
who  is  not  satisfied  wltn  the  acti  n  of  the  cabinet  nay, 
appear  before  the  cabinet  nnd  present  suoh  evldenee  as 
she  may  have  to  establish  \er  olalm  Is  an  unreasonable  re- 
quirement, for  the  reason  that  either  the  olnlmant  or  her 
oounoel  must  attend  upon  the  neetinga  of  the  eablnet  far 
the  purpose  of  presenting  suak  olnl  •   o  construed  the 
by-law  would  be  unreasonable  in  its  provisions,  but  it 
is  to  be  construed  as  pemltting  the  filing  of  suoh  addition- 
al an  evldenee  before  the  cabinet  in  writing,  as  proofs  of 
death  are  filed,  and  oennot  be  said  to  require  the  resenoe 
of  the  applicant  at  the  h ■>  e  office." 

We  are  of  the  opinion  that  the  prevision  in  the  by-law, 
in  view  of  the  holding  of  the  upreme  Qomwt,  is  not  to  be  construed 
as  requiring  the  ap  earanoe  of  the  claimant  in  person  or  by  attorney; 
that  it  permitted  the  filing  of  s  oh  evidence  in  writing  before  the 
eablnet  ae  ap  ellee  might  have  with  a  view  of  sustaining  :.er  olalm 
and  that  it  did  not  require?  the  presence  of  the  applicant  at  the 
heme  office. 

We  conclude,  therefore,  that  the  by-law  was  not  oomplled 
with  and  that  the  trial  court  erred  In  sustaining  the  demurrer  to 
the  en  id  third  plea  and  for  that  reason  the  Judgment  is  reversed 
and  the  eause  remanded. 

Reversed  nnd  remanded. 


STATE  OF  ILLINOIS, 

1  ss. 


second  DISTRICT  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 
certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 
of  record  in  my  office. 

In  Testimony  Whereof,    1   hereunto  set   my  hand   and   affix  the   seal   of  said 

Appellate  Court,  at  Ottawa,  this 'lay  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty- . — 


Clerk  of  the  Appellate  Court 

(88416— 1M—5-2S)  agSt-7 


AT  A  TERM  OF  THE 


Begun  and  held  at  Ottawa,  on  Tu/s^tfy#  the  seconc^iay  of  Fetyruary,/  in 
the  year  of  our  Lord  one  thousan/  nine  Ja^mdred  and  thirty- two^ 
within  and  for  the  Second  District  t5f  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  EALLWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  '         __  _   .    ^     m  S~ 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


..  No,  8tf 


Gen.  No,  8156  No.  2 

In  the  Appellate  Court  of  Illinois 

Seoond  District 

May  Term,  A.  D.  1931. 

The  People  of  the  St-'te 

of  Illinois, 

Defendant  in  Error 

Writ  of  Error  to  County  Court 
vs. 

'       Lee  County. 
Ray  Null, 

Plaintiff  in  Irror 

WOLFE,  J: 

The  State' 8  Attorney  of  Lee  County  filed  an  information 
in  the  County  Court  of  said  County,  charging  the  defendant, 
Ray  Null,  with  the  violation  of  Section  24,  Chapter  68  of  Kurd's 
Revised  Statutes.  The  information  charges  that  the  defendant, 
without  legal  excuse,  failed,  neglected  and  refused  to  provide 
for  the  support  of  his  child,  Marie  Null,  etc.  The  case  was 
tried  before  a  jury  in  said  court  which  found  the  defendant 
guilty.  The  court  sentenced  the  defendant  to  the  county  jail  of 
Lee  County,  Illinois  ,  for  a  period  of  ninety  days,  and  in  addi- 
tion thereto,  he  was  ordered  to  pay  to  Rachel  Frerichs,  an 
aunt  of  the  said  Marie  Null,  the  sum  of  $20,00  on  the  first  day 
of  March,  A.  D.  1931,  and  a  like  sum  of  $20.00  on  the  first  day 
of  eaoh  month  thereafter  until  further  order  of  the  court.  The 
court  appointed  Rachel  Rrerichs  trustee  for  the  purpose  of 
receiving  such  payments. 

In  addition  to  the  above  payments  and  sentence,  the 
defendant  was  ordered  to  pay  to  said  Rachel  Frerichs,  as  such 
trustee,  the  sum  of  $44.00,  which  was  to  be  paid  by  the  said 
Rachel  Frerichs  to  the  Dixon  Public  Hospital  for  the  care  and 
nursing  of  Marie  Null  during  an  operation  for  appendicitis  in 
the  month  of  October,  1931,  and  the  defendant  was  further  ordered 
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to  pay  #135.00  to  Dr.  A.  W.  Chandler,  and  also  to  pay  the  oosts 
of  the  suit. 

Shortly  after  the  death  of  the  wife  and  mother  of  the 
children,  the  defendant  Rsy  Null,  took  Marie,  the  oldest  of 
his  children  to  the  home  of  her  aunt,  Rachel  Frerichs,  and  the 
father  asked  Mrs.  Frerichs  if  she  would  take  Marie  until  he 
could  find  a  home  for  her.  At  that  time  Mrs.  Frerichs  took 
the  child  and  the  defendant  gave  Mrs.  Frerichs  only  $25.00. 
The  child  has  remained  in  the  home  of  the  Frerichs  from  that 
time  down  until  the  time  of  the  hearing  of  this  case.  Her 
father  has  paid  only  #10,00  towards  the  support  or  maintenance 
of  said  child  since  the  time  that  he  left  her  with  the  aunt, 
nearly  six  years  "before  the  time  of  the  trial. 

It  is  admitted  that  the  aunt  and  uncle  have  properly  cajred 
for  this  child  at  all  times  since  she  has  been  with  them  at 
their  home;  that  they  have  clothed,  fed  and  educated  her  to  the 
best  of  their  ability. 

The  plaintiff  in  error  contends  th^t  the  judgment  of  the 
county  court  should  be  reversed  because  he  did  not  abandon  his 
daughter.  The  Statute  provides  that  whoever  neglects,  or  re- 
fuses to  provide  for  the  ohild  who  is  in  destitute  circumstances, 
etc.,  shall  be  guilty  of  an  offense,  and  we  think  the  evidence 
clearly  shows  that  fact  that  the  plaintiff  in  error  in  this  case 
neglected  and  refused  to  provide  for  his  ohild  for  a  period  of 
approximately  six  years  prior  to  the  filing  of  this  information. 
It  is  next  contended  that  the  defendant  16  not  guilty,  because 
the  child  was  not  in  destitute  and  necessitous  circumstances 
when  the  information  was  filed,  but  "on  the  contrary"  -  -  quoting 
from  his  brief  and  argument,  -  "the  evidence  establishes  without 
contradiction  that  this  child  for  six  years  was  maintained  by 
Rachel  Frerichs,  her  aunt,  and  Mrs.  Frerichs,  her  uncle.  The 
evidence  shows  that  she  was  cared  for,  supported  and  maintained 
as  well  as  the  daughter  of  Mrs  and  Mrs.  Frerichs,  well  clothed, 
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well  fed  and  well  schooled."  This  is  not  denied.  Plaintiff  in 
error  reliea  upon  the  oase  of  People  vs.  Y/addell,  247  Aop.  257 
to  maintain  his  contention.   In  this  case,  the  parties  were 
married  in  December,  1924,  and  in  March  1926,  the  wife  left 
her  home  without  any  reasonable  cause,  went  to  her  parents 
where  her  child  was  born  in  September,  1926.  The  evidence 
shows  that  the  wife  had  no  funds  or  property  of  her  own,  and 
there  was  no  showing  that  the  child  was  in  destitute  and  necessi- 
tous circumstances.  Under  the  facts  in  that  case,  the  court  said 
the  evidence  was  not  sufficient  to  find  the  defendant  guilty  of 
child  abandonment,  but  in  the  same  opinion  say  "In  a  large  measure 
each  case  depends  upon  and  must  be  decided  in  the  light  of  the 
peculiar  facts  incident  thereto". 

In  the  case  of  the  People  vs.  House,  259  111.  App.  27,  the 
husband  and  wife  never  had  lived  together  and  the  child  was  born 
at  the  home  of  the  mother's  parents.  The  court  in  reversing  this 
case  say,  "that  under  the  facts. as  proven,  that  the  defendant  was 
not  guilty  of  child  abandonment." 

If  the  courts  would  follow  the  rule  as  contended  for  by  the 
olaintiff  in  error,  any  man  could  leave  his  children  to  be  taken 
care  of  by  the  public,  or  place  them  in  some  children's  home, 
and  if  the  children  were  well  cared  for  by  the  public,  or  by 
some  charitable  institution,  that  would  relieve  him  of  the  criminal 
responsibility  of  supporting  his  own  child.  This  we  cannot  concede 
to  be  the  intent  of  the  legislature  in  passing  this  statute,  77  e 
feel  the  rule  is  well  stated  in  the  case  of  People  vs.  Howell, 
214  App.'  372.   "It  avails  the  plaintiff  in  error  nothing  that  the 
child  is  being  cared  for  by  its  grand-parents.  To  a  criminal 
prosecution  for  neglecting  to  supnort  a  child,  it  is  no  defense 
that  the  child  did  not  suffer  actual  want,  having  been  cared  for 
by  volunteers." 

This  case  can  be  distinguished  very  clearly  from  the  247  (App.) 
and  the  259  App.  for  the  reason  that  in  those  cases  the  child  was 
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taken  away  from  the  father  without  his  consent.   In  this  case, 
the  father  by  his  own  deliberate  act,  placed  the  child  with  the 
aunt  and  then  neglected  and  refused  to  support  the  chile"  for  six 
years,  depending  uoon  the  love  and  affection  of  the  uncle  and 
aunt  had  for  their  dead  sister's  child  to  furnish  the  child  the. 
necessities,  that  its  own  father  neglected  to  give  to  the  child. 
One  of  the  assignments  of  error  is,  that  the  court  erred  in 
rendering  the  judgment  that  it  did.  'First;  because  the  court  had 
no  right  to  appoint  a  trustee  to  receive  the  payments.   Second} 
that  the  court  had  no  right  to  require  a  payment  of  $20.00  a 
montn,  or  to  require  the  defendant  to  pay  #44.00  hospital  bill; 
or  to  pay  $135.00  doctor's  bill  ;  or  to  require  a  bond  to  seoure 
payment  of  any  of  the  amounts  of  money  assessed  pgainst  the  de- 
fendant; the  court  erred  in  committing  the  defendant  to  jail  for 
ninety  days".  We  think  that  this  assignment  of  errors  should  be 
sustained  as  the  Statute  provides  for" a  fine  not  to  exceed  $600.00, 
or  by  imprisonment  in  the  county  jail,  etc.,  not  to  exceed  one 
year  or  both  such  fine  and  imprisonment.1*   The  Statute  further 
provides,  that  after  the  conviction,  instead  of  imposing  the 
penalty  provided  in  this  case,  or  in  addition  thereto,  the  court 
in  his  discretion  *  *  *  shall  have  the  power  to  make  an  order 
which  shall  be  *  *  *  directing  the  defendant  to  pay  a  certain 
sum  periodically  for  a  term  not  to  exceed    one  year  to  the 
guardian  *  *  *  or  to  an  individual  approved  by  the  court  as 
trustee  and  to  release  the  defendant  upon  bond  and  upon  certain 
conditions.  A  part  of  this  judgment  we  think  is  erroneous  under 
the  Statute.  We  think  that  the  trial  court  had  a  right  to  sentence 
the  defendant  to  jail  for  ninety  days;  and  also  had  the  right  to 
require  the  defendant  to  pay  #20.00  per  month  for  the  support  and 
maintenance  of  Marie  Null,  and  had  the  authority  to  appoint  Rachel 
Frerichs,  the  aunt  of  Marie  Null  as  trustee  to  collect  these 
payments.  We  find  no  authority  that  gave  the  judge  the  right  to 
order  the  defendant  to  pay  $44.00  hospital  bill,  or  the  $135.00 
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doctor's  bill,  ar.rt  we  think  the  judgment  in  this  respect  is 
erroneous. 

There  is  a.  conflict  in  the  authorities  of  the  different  states 
a&  to  what  is  the  best  practice  for  the  appellate  court  to  pursue 
when  an  erroneous  judgment  has  been  entered  by  the  trial  judge 
and  the  case  comes  to  the  appellate  court  on  review,  ^uite  a 
number  of  states  hold  the  oroper  practice  tc  be  to  affirm  the 
case  on  thrt  part  of  the  sentence  that  is  legal  and  to  reverse 
it  as  to  the  erroneous  part  of  the  judgment.  Our  Supreme  Court 
in  the  case  of  Henderson  vs.  The  People,  105  111.  607,  lays  down 
the  rule  that  the  proper  practice  in  Euch  cases,  is  to  reverse 
and  remand  the  case  tc  the  trial  court  with  directions  to  that 
court  to  enter  a  proper  judgment  uoon  the  original  verdict.  The 
same  rule  was  laid  down  in  the  case  of  the  People  vs.  Boer,  262 
111  157.  These  cases  were  followed  in  the  case  of  People  vs. 
Clark,  245  Apellate  (111.)  316. 

It  is  the  opinion  of  this  court  that  the  evidence  sustains 
the  verdict  and  there  is  no  reversible  error  as  to  the  trial  of 
the  case,  and  if  the  judgment  had  been  correot,  the  case  should 
be  affirmed,  but  owing  to  the  erroneous  judgment,  the  case  is 
hereby  reversed  and  the  cause  remanded  to  the  County  Court  of  Lee 
County,  Illinois,  with  leave  to  the  State's  Attorney  of  said 
County  to  move  for  directions  to  the  Court  to  enter  another  and 
proper  judgment  upon  the  verdict  and  the  sentence  to  be  as  the 
Statute  in  such  case  provides.  Reversed  and  remanded  with 
directions. 
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STATE  OF  ILLINOIS, 

-ss. 
second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 

and  for  said  Second  District  of  the  State  of  Illinois,   and  the  keeper  of  the  Records   and   Seal   thereof, 

do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my   hand   and   affix   the   seal  of 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty 


Clerk  of  the  Appellate  Court 

157317— 211— 7-27) 


AT  A  TERM  OF  THE  APBELLATE/COU 


Begun  and  held  at  Ottawa,  on  Tuesday,  tile  second  day  of  FebnJary, 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirtyl-two, 
within  and  for  the  Second  District  of  the  .State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  - 


265  I.A.  6151 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

t  r~  D   O  A 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  tc-wit: 


Gen.  Ho.  8422  Ag.  Ho.  68 

IN  THE 
Pl'E  COURT  OF  ILLINOIS 
D  DISTRICT 

October  Term,  A.D.  1931. 

Robert  Jones,  Administrator 
of  the  -state  of  Robert 
Jones,  Deceased., 

Appellee 

vs.  appeal  from  the  Circuit  Court 

of  Peoria  County. 


Charles  S.  :  ollen, 

Appellant. 


WOLFE,  J: 

Robert  Jones,  as  administrator  of  the  estate  of  Robert 
'7.  Jones,  deceaseu,  started  suit  in  the  Oircuit  Court  of  Peoria 
County,  against  Charles  5«  Pellen,  to  recover  damage  for  the 
benefit  of  next  of  kin  of  the  said  Robert  >Y.  Jones,  deceased, 
for  the  death  of  the  said  Robert  ,V.  Jones,  alleged  to  have  ueen 
caused  by  the  negligence  of  Charles  S.  lie  lien. 

The  declaration  filed  consists  of  five  counts,  in  which 
it  is  charged  in  different  language  that  the  appellant,  Charles  S. 
L^ellen  was  the  owner  of  an  automobile  end  operating  the  same  on  the 
9th  day  of  Pay,  1921;  that  he  was  driving  the  automobile  on  a  public 
highway  in  a  southerly  direction  within  the  corporate  limits  of  the 
City  of  Peoria,  Illinois,  on  what  it  commonly  called  and  known  as 
Adams  street;  that  while  the  deceased  was,  then  ana  there  right- 
fully upon  said  South  Adams  Street  and  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  t  e  defendant,  then  and  there,  so 
carelessly,  negligently  and  recklessly,  drove, run  and  operated  said 
automobile,  that  the  defendant,  then  and  there  caused  said  auto- 
mocile  with  great  force  and  violence  to  be  run  upon,  against  and 
stxike  said  Robert  V«  Jones,  deceased;  that  as  a  result  of  the 
negligence  of  said  defendant  Charles  S,  ^ellen,  in  the  manner  and 
form  aforesaid,  the  said  Robert  ..  Jones,  was  then  and  there  knocked 
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down  to  and  upon  the  street,  and  by  foroe  of  the  impact  of  the 
saia  automobile,  was  then  and  t  ere  killed. 

The  second  oount,  after  the  inducement,  charges  that 
the  defendant  was  ijrlTlAf  at  a  high  and  dangerous  rate  of  speed. 
The  third  count  charges  that  the  defendant  failed  to  give  any  warn- 
ing by  the  souiid  of  his  automobile  horn  to  the   said  Robert  i.    Jo.ies 
01  the  approach  of  said  automobile.   The  fourth  ccuit  charges  that 
the  appellant  failed  "Co  keep  his  automobile  under  safe  and  reason- 
able control  and  la  consequence  of  such  failure  as  ■  direct  result 
of  said  misconduct  of  the  defendant  in  that  regard,  he  then  and 
there  ran,  drove  and  operated  his  automobile  upon  and  against  the 
plaintiff's  intestate  with  great  force  and  violence,  etc. 

The  fifth  count  charges  tru.t  the  defendant  failed  to 
keep  a  safe  and  proper  lookout  ahead  for  the  appellee's  intestate, 
eto. 

To  the  declaration  the  appellant  pleaded  the  general 
issue.   Issue  was  joined  and  the  case  was  submitted  to  a  jury  for 
trial,  who  found  in  favor  of  the  appellee  in  the  sum  of  ^2, 000. 00. 
Judgment  was  rendered  on  the  verdict,  to  which  the  defendant  properly 
excepted  and  brings  the  oase  to  "Chis  court  for  review. 

It  appears  from  the  evidence  that-  on  the  afternoon  of  the 
day  on  which  Robert  ...  Jones,  deceased,  sustained  the  injuries  that 
resulted  in  his  death,  he,  in  company  with  six  or  seven  other 
children,  left  his  home  and  went  oo  what  i3  known  as  Beyer's  drug 
store.   This  store  is  located  at  fetal  comer  of  Sanger  and  South 
,,dams  Streets  in  the  City  of  Peoria.   -,ach  of  the  chiH  ren  pur- 
chased some  candy  at  fehi  store.  Robert  ./.Jones  purchased  two 
pieces,  one  oi'  which  was  commonly  called  f  blow-gum. '   This  gum  is 
red,  round  in  shape,  and  about  the  size  of  a  large  marble.  As  the 
children  left  the  drug  store  they  turned  the  corner  to  go  up  Adams 
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Street  and  were  walking  on  the  west  side  thereof  on  the  sidewalk. 
Rubor t  had  gone  a  distance  of  approximately  '6b     or  40  feet  when  he 
dropped  hia  '  ulo\v-c urn'  wiiich  rolled  off  the  sidewalk  onto  the  pave- 
ment and  stopped  about  three  or  four  feet  from  the  curbing.  Robert 
stepped  off  of  the  sidewalk  onto  the  pavement  oo  recover  his  blow- 
gum  and  while  in  the  act  of  picking  it  up,  was  struck  on  the  head  by 
the  automobile  of  the  defendant,  Charles  b.  hellen,   The  car  in 
which  the  appellant  was  rid  ng  was  being  driven  south  on  ^dams 
Street.   The  force  of  the  impact  caused  injuries  to  Robert  /.  Jones 
which  caused  his  death,  late  in  the  evening  of  the  day  he  received 
the  injury. 

At  the  trial,  the  plaintiff  offered  evidence  tending  to 
establish  the  facts  as  stated  above  and  at  the  conclusion  of  the 
evidence  the  defendant,  liellen,  through  his  attorney,  offered  a 
motion  to  have  the  jury  instructed  to  find  a  verdict  in  his  favor. 
This  motion  was  denied.   The  defendant  liellen  then  offered  evidence 
to  sustain  his  contention  that  he  was  not  guilty  of  any  negligence 
which  caused  the  death  of  Robert  17.  Jones.  At  the  conclusion  of 
all  uf  the  evidence  again,  hi  presented  a  motion  for  a  directed 
verdict  in  his  favor.  This  motion  was  also  denied. 

The  only  Question  presented  to  this  court  for  review  was 
whether  at  the  tiie  of  the  aecident  in  question,  the  child,  Robert 
V«  Jones,  now  deceased,  vms  in  the  exercise  of  reasonable  care  for 
his  own  safety,  and  whether  the  defendant,  Charles  ".'.  liellen  was 
guilty  of  negligence  which  caused  the  death  of  the  deceased. 

The  evidence  established  the  fact  that  plaintiff's  intestate 
was  a  child  eight  years  of  age,  who  had  gone  to  a  drug  store  with  his 
playmates  to  buy  some  candy,  and  gum,  as  heretofore  stated.   That 
he  received  the  injuries  that  caused  his  death  by  a  collision  with 
the  doctor's  oar  is  not  disputes,   ihe  evidence  on  tne  part  of  the 
plaintiff,  now  the  appellee ,  is  to  the  effect  lhat  at  ihe  time  of 
the  accident,  or  just  prior  thereto,  Dr.  L.ellen  was  driving  his  car 
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at  a  rate  of  speed  la  the  neighborhood  of  4b  idles  per  hour;  that 
he  pasaod  three  other  automobiles  that  were  In  front  of  hin  in  a 
short  distanoo  Just  prior  to  the  time  his  aucomobile  struck  the 
child  and  caused  his  death.  On  t  e  other  .and  it  is  the  oo  mention 
of  the  defendant  Kellen  that  he  was  driving  at  a  speed  not  in  ex- 
cess of  25  miles  per  hour;  that  he  had  no  notice  whatever  that  the 
child  was  going  to  leave  the  sidewalk,  and  that  he  did  not  strike 
the  child,  "but  the  child  ran  into  the  side  of  the  ear,  and  was  in- 
jured, and  this  injury  caused  the  death  of  the  chila.   The  testimony 
of  disinterested  witnesses  tends  to  strongly  show  that  ohe  child 
was  struck  by  the  front  bumper  of  the  car.  It  is  readily  seen  that 
there  is  a  conflict  in  the  evidence  as  to  what  occurred. 

ere  the  evidence  is  conflicting  relative  to  a  material 
fact  in  a  case,  it  becomes  the  province  of  the  jury,  who  are  the 
judges  of  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  to  the  testimony,  to  determine  where  the  weight  of  the  evidence 
lies.  Where  there  is  no  error  in  the  trial  of  a  case  and  there  is 
nothing  in  the  record  to  show  that  the  jury  were  actuated  by  passion, 
prejudice  or  partiality,  then  the  reviewing  court  should  not  disturb 
that  verdict  unless  they  can  say  from  an  examination  of  the  whole 
record  that  the  jury's  verdict  was  manifestly  against  the  weight  of 
the  evidence.   ,7e  cannot  say  that  the  verdict  of  the  jury  is  mani- 
festly ag.inst  the  weight  of  the  evidence,  and  we  can  see  no  evidence 
cf  the  jury  being  actuated  by  passion,  prejudice  or  partiality. 

The  question  of  the  negligence  of  Dr.  Mellon  and  the 
question  of  contributory  negligence  of  the  little  boy,  were  both 
questions  of  fact  to  be  decided  by  the  jury.   They  have  found  both 
of  these  issues  of  fact  in  favor  of  the  plaintiff  in  t  e  original 
suit,  and  we  are  of  the  opinion  that  that  verdict  should  not  be 
disturbed. 

It  is  a  well  known  faot  .hat  a  child  eight  years  old  does 
not  have  the  discretion  and  the  exercise  of  ordinary  prudence  that 
a  person  of  more  mature  years  would  exercise  under  the  same  cir- 
cumstances. A  person  operating  a  motor  vehicle  along  t  .e  public 


J 

I 

- 

I  ■ 

i 

I 
■ 

:        -. 
-  -  ' 


-5- 

streets  of  a  city  is  bound  to  recognize  tnat  children  are  likely 
to  be  playing  in  the  street,  and  that  they  nay  sometimes  step  off 
Jx  the  sidewalk  onto  the  pavement  and  that  they  may  sometiues 
attempt  to  cross  the  street  unmindful  of  danger.  The  driver  of 
U   itomobile  owes  to  tmeh  children  the  duty  of  reasonable  and 
ordinary  care  for  their  safety  end   protection.    m    jvidence  tends 
to  ahow  that  tall  was  a  busy  street  at  the  tine  the  appellant  was 
driving  his  oar  and  caused  the  death  of  this  child.  He  had  passed 
tnree  oars  within  less  than  a  block  of  the  place  where  the  accident 
occurred,  and  we  think  the  Jury  I  c.  c   ustified  in  finding  that  at 
the  time  of  the  accident,  t  e  car  was  being  operated  at  an  excess- 
ive speed,  i-orrison  vs.  Flower,  30..  111.  190;   Ogden  vs9  ileck,  253 
111.  App.  444.  A  child  of  eight  years  of  a£je  will  be  held  only  to 
the  de;r  e  of  accountability  that  is  in  keeping  with  his  atJe ,  ex- 
perience and  knowledge  of  things.  The  uuestion  of  contributory 
negligence  of  this  ohild  should  not  be  considered  with  the  same 
strictness  that  it  is  in  the  case  of  adults  when  ohey  are  walking 
on  our  public  streets. 

There  is  no  complaint  relative  to  t  e  instructions  that 
were  given  or  refused  by  the  trial  court  so  the  is^ue  here  i3 
purely  r.  question  of  fact,  which  t  ;e  jury  decided  in  favor  of 
the  appellee.  In  our  opinion  the  jury  properly  found  the  issues 
in  favor  of  the  original  plaintiff  and  the  judgment  of  the  Circuit 
Court  of  Peoria  County  should  be  affirmed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony  Whereof,   I  hereunto   set   my   hand   and   affix   the   seal   of 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk-  of  the  Appellate  Court 

(5751 7— 2M— 7-27) 


AT  A  TERM  OF  THE 


TE  COURT, 


Begun  and  held  at  Ottawa,  on  T/esd^ff^'th.e   second  pay   of  Februa] 
the  year  of  our  Lord  one  thousand  nine  hutfffred  and  thirty-tfto, 
within  and  for  the  Second  District  of  the  State  of 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  EALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  wa3  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  Ho.  8428  .    .  ^ 

III  THE 

APPELLATE  COURT  OF  ILLINOIS 

SECOHD  DISTRICT 

October  Term,  A.  D.  1931 


Lena  Gill, 

Appellee , 

vs.  .^peal  frum  fcht  Cirouit  Court 

of  JCnox  County. 
Horth  American  union,  a 
corporation, 

appellant .  . 

WOLFC,  J: 

Lena  Gill,  appellee  herein,  brought  suit  in  the  Circuit 
Court  of  jriox  County,  Illinois,  on  a  fraternal  beneficiary  certifi- 
cate issued  by  the  appellant  corporation  to  the  deceased  husband  of 
Lena  Gill,  ^he  certificate  being  for  the  sun  of  .^1,000.00.   The 
declaration  contained  the  ordinary  allegations  of  such  insurance 
policies,  and  in  addition  thereto  alleged  that  appellant  after  the 
death  of  the  insurea  issued  and  delivered  its  check  to  appellee  in 
the  suiii  of  $84T*48  as  payment  in  full  of  appellant's  liability  to 
appellee  under  the  policy;  that  appellee  then  and  t, ere  returned 
th  check  to  the  appellant;  that  the  appellant  thereby  waived  proof 
of  death  of  the  said  insured,  Robert  G.  Gill,   The  declaration 
further  alleged  that  during  his  life  time  the  insured  kept  and 
performed  and  complied  with  all  the  terms  and  conditions  of  the 
policy  and  alleged  the  death  of  the  insurea.   The  appellant 
pleaded  the  general  issue  and  a  special  plea  that  the  contract 
Oi  insurance  provided  that  in  case  of  suicide,  the  appellant 
should  only  be  liable  for  such  sum  as  the  insurea  had  pAAd  to 
the  appellant  in  assessments,  that  the  insured  dio  oo-  it  suicide, 
and  that  the  appellant  was  liable  only  for  the  amount  of  the  assess- 
ments that  had  been  paid. 
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Issue  was  Joined  and  a  trial  was  had  before  a  Jury  in 
December,  1928,  and  the  Jury  found  the  issues  in  favor  of  the 
plaintiff  and  assessed  the  damages  at  v10uo.uO.   The  case  was 
brought  to  tiiis  court  fox  review,  and  it  was  reversed  and  re- 
manded to  the  krl&X  uuurt.  k%    CkJ  February  terra  of  the  Circuit 
Court  of  Knox  County  a  trial  was  had  and  the  Jury  rendered  a 
verdict  in  favor  of  the  plaintiff  in  the  sum  of  ^l.uOU.oO.   The 
in  brought  to  this  court  by  appellant  for  review. 

The  appellee  to  make  out  her  case  in  chief,  offered 
the  certificate  of  insurance  end  ohat  date  of  death  of  t  e  in- 
sured. It  was  then  stipulated  by  the  parties  that  uhe  testimony 
previously  given  o-y   i,j.'s.  .Vomock,  Liecietary  of  the  local  lodge, 
that  .lie  appellant  issued  and  delivered  its  check  to  appellee 
for  the  death  of  the  insured  for  the  amount  of  the  assessments 
that  had  been  paid  by  the  deceased  to  t  e  lodge,  amounting  to 
^347*45,  and  that  the  appellee  had  returned  the  check  to  appellant. 
The  original  draft  wa3  aduitteu  in  evidence.   The  appellee  then 
rested  her  case. 

The  appellees  offered  evidence  to  sustain  their  olai 
that  xhe  insured  had  committed  suicide.   Their  evidence  tended 
to  show  that  the  wife  of  decedent  had  left  homt ,  and  on  return- 
ing to  the  house  could  not  open  the  door;  that  she  calleu.  sor.e 
of  the  neighbors  and  they  broke  into  the  house  and  found  the  in- 
sured lying  in  bed,  dead,  he  was  dressed  in  his  night  clothes 
lying  in  the  bed  with  his  head  turned  away  frora  the  window* 
There  was  a  strong  smell  of  gas  in  the  room,  the  windows  were 
down,  and  they  discovered  the  gas  Jet  was  turned  on,  but  at  the 
time  the  people  entered  the  room  there  was  no  gas  coming  out  of 
the  Jet.  The  meter  that  controlled  the  flow  ox"  pM   into  the 
Jet  was  what  is  commonly  called  a  "quarter-meter,"  and  the  | 
had  become  exhausted  from  the  meter.   The  witnesses  described  in 
detail  the  position  they  found  the  deceased  la  the  room  at 
time  he  was  discovered.  The  defendant  also  put  in  evidence 
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relative  to  the  physical  condition  of  the  deceased  prfcor  to 
his  death;  that  he  suffered  from  severe  headaches,  etc. 

The  appellee  In  rebuttal  introduced  testimony  of  Su  e 
of  the  neighbors  that  had  seen  the  deceased  during  the  day 
evening  before  he  was  found  dead;  they  testified      .a  had, 
so  far  as  they  could  see,  been  perfeotly  norr.al  aid  that  he  hud 
brought  hone  t>o  e  ice  crean  In  his  automobile  and  auri  .  ig  the 
evening  he  had  been  seen  reading  the  paper  tad.   smoking  his  pipe, 
0«MI  of  the  neighbors  testified  that  the  deceased  had  planned 
to  go  fishing  with  his  neighbors 'on  the  day  that  he  was  found 
in  his  bed)  4Jhat  this  fishing  trip  had  been  planned  on  the  day 
before,  and  that  the  deceased  had  made  necessary  preparation!  to 
go  on  this  fishing  trip.   Other  details  of  v/hat  the  deceased  had 
done  on  the  day  before  and  whtffhe  had  plann  ed  to  do  the  day  of 
his  death  were  detailed  by  other  witnesses. 

She  appellant  earnestly  insists  that  this  judgment 
should  be  reversed  for  the  reason  that  the  verdict  is  contra rp 
to  the  preponderance  of  the  evidence.  After  a  careful  examination 
of  -ohe  records  in  this  case,  we  cannot  say  that  the  verdict  is 
manifestly  against  the  weight  of  the  evidence.   This  is  t  e  second 
tina  that  the  case  has  been  before  us  and  eaoh  time  the  Jury  lias 
found  in  favor  of  the  appellee,  i'he  evidence  was  substantially 
the  same  in  both  trials,  Zhe  jury  and  the  trial  Judge  were  in 
much  better  position  than  a  court  of  review  to  pass  on  the  credibility 
of  the  witnesses,  and  the  manner  in  which  they  gave  their  testimony, 
and  this  court  would  not  be  justified  in  setting  aside  this  verdict 
on  the  ground  that  it  is  manifestly  against  the  weight  of  the  evidenoe. 

.he  appellant  complained  of  the  fourth  instruction  given 
on  behalf,  of  the  appellee  by  the  trial  judge.   In  the  case  of  the 
American  Home  Circle  vs.  Schneider  li>4  111.  App.  604,  in  passing 
upon  practically  the  sane  instruction  the  Appa  .late  Court  of  the 
3rd  District  say:   r'The  appellee's  4th  instruction  was  properly 
given.   It  in  effect  told  the  Jury  that  .  h  ''burden  of  proof  was 
upon  the  appellant  to  show  that  the  insured  came  to  his  death  by 
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his  own  handy,  and  that  in  the  absenoe  of  proof  of  the  cause  of 
death,  natural  ox-  accidental  causes  would  be  presumed."   'iVis 
instruct!  n  stated  a  correct  proposition  of  law  and  was  properly 
given.   Knight  Templars  Indemnity  Co.  vs.  Crayton,  209  111.  550. 
This  identical  instruction  was  given  in  the  former  trial  I  nd  while 
it  is  not  especially  commented  upon  in  the  former  opinion,  it  was 
thought  at  ohat  time  to  be  a  correct  statement  of  the  law,  and  this 
court  is  now  of  the  opinion  t. at  this  instruction  properly  stated 
the  law  >md  tno  court  diu  not  err  in  reading  it  to  the  jury. 

,.e  find  no  reversible  error  i  .  this  case  and  the  Judgment 
of  the  Circuit  Court  of  Knox  County  is  hereby  affirmed,, 
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STATE  OF  ILLINOIS, 

second  district  I?  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the 

of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony   Whereof,  I  hereunto   set   my   hand   and   affix  the   seal   of 

said  Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(57517— 2.M— 7-27) 


AT  A  TERM  OF  THE  APPELLATE 


eJBeeond  day  cf  February,  in 


thirty-Hwo, 


Begun  and  held  at  Ottawa,  on  Tu< 

the  year  of  our  Lord  one  thqfijrffan/  nine\  hundred  anc 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  '    O  Z*  K  T  /I    /?  1  P*3 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   Ho.    8422  Ag.   Ho.    26 

I.     TILE 
APP/h.LATlS   COURT  OF   ILLI:     I 
]  GT 

(  otober  ,        .      <.    I«81 


Citizens  3tate  Bani:  of 
rOi.'hetutov;ii,  ixiinois, 
■  client , 

vs.  eal  from  the  Cireuit  Court 

of  Henry  County. 
First  national  Lank  of 
„rie,  Illinois,  ]  irst  / 

tional  Bank  of  Geneseo, 
Illinois,  and  .red  B.  ^wanson, 
Sheriff  of  Henry  County, 
Illinois, 

e.lees. 

wolph,  J: 

I  appellant,  citizens  btate  Bank  of  Prophetstown, 
Illinois,  Piled  its  bill  in  the  Cirou  t  Court  of  Henry  County, 
asking  for  a  temporary  injunction  to  restrain  the  Sheriff,  et 
al,  of  the  oounty,  from  selling  certain  corn  v;  io  .  they  allege 
belonged  to  the  co.apiainant.   The  bill  alleges  that  -he  oouplain- 
ant  had  a  chattel  mortgage  on  the  property  of  Perry  '..'.  Kempster, 
who  was  the  owner  in  fee  simple  of  uert  in  described  real  estate 
.nd  that  3aid  real  estate  uad  been  leased  to  tenants  v.  o  were  in 

possession  of  the  sane;  that  i;he  said  tenants  vre_e  to  pay  to 
Perry  .  Kempster  one-half  of  all  the  corn  raised  upon  said  yrtMjjsi 
as  rent  for  the  same,  said  corn  to  be  delivered  in  the  crib  after 
the  sane  had  been  gathered.   The  bill  further  alleges  that  the  said 

■err.y   .  Kempster  mortgaged  his  interest  In  said  corn  to  the  couplain- 
ant. 

The  bill  further  alleges  that  the  First  national  Bank  of 
Geneseo,  Illinois,  secured  ■  jud^Taent  by  oonfssslo  .  agnlwrt  the  said 
Kempster  and  delivered  an  execution  to  the  horiff  of  Henry  County 
and  the  Sheriff  attempted  to  make  a  lev;      the  corn,  both  in  the 
field  and  that  wnich  was  picked  on  the  laud  in  question,   i'hc  bill 
further  avers  that  the  First  National  Bank  of  Brie,  Illinois,  pro- 


, 


. 


■ 


- 


, 


i 
1 


Q 

I     . 

. 

I     , 


-2- 

cured  a   ju^  against  Kempster  and  had  an  execution  issued 

lie   same  and  attempted  to  levy  o  same   oorn.      These  ex- 

ecutions were   uexivereu.   to   the      herifi   for  execution  on  the   Suth 
aa,v    of  October,  A,D,    1930* 

The   Dill  further  <-■  ireges   that   the   corn  in  question  was 
B6t   divided,   nor  the   share   of  Perry   ..'.    Kempster   set-off  to  him 
until    ohe   9th  day  of  ..  ebruary,   1931,    and  that  on  the   10th  day  of 
February,   A»D,    lJ'o'1,    the   a^uikiits   seised,   the   corn  upon  the 
a,  seized  premises  whieh  was  the  property  of  said  Kempster. 

The    Dili   avers   that   the    said  Kempster  did  not  have   legal 
title   to    saio.   corn  at    the   tiue  fee   executeu   said   chattel  mort.a.e; 
therefore,    in  a  court  eX   law  the   chattel  mortgage   aid  not   operate 
to   convey  to   the   appellants  a  lien  upon  the   same,    and   that  said 
Perry  ...  Kempster  coald  not  legally  mortgage  hiB  interest  in  said 
corn  until   said  corn  was  divided  and  his   share    set-off  to  him; 
"but,    that   in  equity  while    such  mortgage   itself  did  not  pass  the 
title   to  sach  property  it  created  in  the  mortgagee,  the  appellants , 
an  equi table   interest,  wnicn  said   interest  was  pri^r  to  any  inter- 
est of  any   judgment  creditor,   and  that   the  mortgage,    though  in- 
operative as  a  conveyance,  was  operative  as  an  executory  agreement, 
and  in  o>juioy   inie   said  mortgage   transfer*  the   beneficial  interest 
of  said  rerry  ■*«   Kempster  to  the   appellants. 

The  bill  further  avers  that  when  the   Sheriff  attempted 
to  make   the  levy  upon  the   corn  on  the  8th  day  of  llovember,   the 
3aid  Perry  »/•  Kempster  did  not  have   title   or  possession  of  the 
oom,   and  therefore,   the  attempt  to  levy  was  void  and  of  no  legal 
ei'feot  in  that  the  defendants  have  not  caused  or  attempted  to  mais 
any  further  levy  upon  the   corn  since    the   same   has  been  divided, 
but  the  said  defendants  claim  to  have  a   rigat  of  possession  of  said 
corn  and  threaten  to  sell  and  dispose   of  the   same  and  the  appellant 
fears  and  believes  that  the   said  defendants  will  carry  out    their 
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threata  into  execution  unles.:  restrained  by  an  injunction  of  the 
court.  The  bill  further  avers  that  on  the  13th  day  of  February, 
A.D.    1931,    the   co  .     .    ~n  at  a    chattel  mort- 

gage   sale,   and   at   said   aalo  I    lnftlf    b-<-d    *■&  aaia   corn  ana 

the   said   corn  die   riot  brin,-.:   sufficient  ,>ay    Che   said   oal- 

a;aoe  dae  open  the  notes  staurs*     bj    the    chattel  mortgage. 

.   j  bill  prays  for  at  ion  3  iA- 

ajits   fron  interfo.  it   of  p<       -       .   n     f    Uu    -         -    _n- 

ants   com  stating  th    .        ..    knoi   of  no   ade^u-.te   remedy  at  law   to 
protect  their  rights,   anA  If   one   injunction  li  not  isauea  to  restrain 
the  defendants  from  interfori  ig  v/ith  the  possession  of  the   complain- 
ant's corn,   they  will  suffer  irreparable  injury,   etc. 

After  the  original  bill  was  filed  a  supplemental  bill 
was  filed   on  torch  14th,    1921,    setting  up  tee   fact   that  the  Sheriff 
had  seized  said   sera   in  sash  executions  aad  was   BAvertla  ng  the 
same   for  sale   on  March  16th,   1931;    that  notice   of  such  sale  fait 
Just   tome   to    the    co,  .plainant's  knowledge   amfl   they  asked   for  a 
temporary  injunoti on  against    bhi  defendants  to  restrain  them  fro*i 
enforcing  their  claim  of  lien  againflt   the   com. 

A  tempore ry   injunction  was   issued  and  on  motion  of  the 
defendant  to  dissolve  the  sane  being  filed,   the  court   set    one   same 
for  hearing  and  dissolved  the   injunction  for  the  reason  that  there 
was  no  equity  in  the  bill.      On  motion  of   the  defendants  the   court 
heaftd  the   evidence  and  assessed  the  defendant's  damages  at  y200.o0 
for  the  wrongful  suing  out  of  the  writ  of  injunction. 

The  case   comes  to  this  court  on  bill  for  review  of  the 
findings  of  the   court.      Dm   only  thijag  before   this  court  to  decide 
is  this,  namely,    "Is  the  bill   surficient  to  suutain  a   cause  of 
action;    or  aia   the   complainants  have   an  ade  ..ante   remedy  at  law?" 
From  an  examination  of  this  bill   it   shows   that   tie   complainants 
h  d  possession  of  this   corn  under   the   chattel  mort  age ,    advertised 
the   same   for  sale   and  bid   in  the   corn  themselves,    and  any  right 
that  they  had  under  their  chattel  mortgage  was  merged   in  the   sale 
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of  the  property.   If  their  chattel  Mortgage  was  a  su^eri  or  lien 
to  the  judgment  creditor's  lien,  their  ti^le  woulu  e  g**4  f'S 
against  the  Judgment  oreditors.   ihis  bill  MkM  a  court  of  equity 
to  decide  a  purely  legal  question,  viz:   Was  the  title  of  the 
complain  nts  to  the  corn  superiru  to  that  of  the  judgment  creditors? 
This  a  oourt  of  equity  will  not  do  unless  there  li  fM  oti.^r 
interest  tlLat  a  court  of  lav/  cannot  pro^erl,/  adjudicate.   (Llansfield 
vs.  Mansfield,  203  111.  92)   Strobe r  vs.  Belsey  79  111.  307). 

In  the  case  of  Hansen  vs.  Ralston,  168  111.  App.  163, 
this  court  through  Justice  Libell  says:   "Aurelia  J.  ilansen  oould 
not  maintain  a  bill  in  equity  to  enjoin  the  sale  of  her  personal 
property  if  her  personal  property  was  levied  upon  under  an  ex- 
ecution against  another  and  not  against  herself,   oue  had  at  least 
three  remedies  at  law.   Lihe  could  have  a  trial  of  the  right  of 
property  under  the  statute;  she  could  replevy  the  property  from 
the  Sheriff;  she  could  let  the  sale  go  en  and  sue  the  Sheriff 
in  trespass."  We  are  of  the  opinion  that  this  language  is  very 

li  cable  to  the  case  at  bar  ana  that  the  conplai.ia.it  had  a 
ooi'.fjlete  and  adequate  remeay  at  law  to  proteot  all  of  it3  rights 
as  set  forth  in  their  bill  off  complaint.   The  judgment  of  the 
Circuit  Court  of  henry  County  is  hereby  affirmed. 


Judgm ent  a f f  irmed • 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHXSOX,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto   set   my   hand   and   affix  the  seal  of 

said  Appellate  Court,  at  Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- ■ 


Clerk  of  the  Appellate  Court 

(575J7— 2JI— 7-27) 


AT  A  TERM  OF  THE  APPILL 


OURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  secon/  day  of  February,  f 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff. ' 


265  I.A.  615 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.   Ho.   8436  Ag.    Ho.    56 

III   THE 
JLLATE   COURT   OF   ILLINOIS 
SECOffi)   DISTRICT 

October  Term,  A.  D.  1931. 

Ella  Coy, 

Appellee , 

vs.  Appeal  from  Circuit  Court 

of  Peoria  County. 
Frances  E.  Outright, 
Appellant. 

And  Harry  Baur. 


WOLFE,  J: 

Ella  Coy,  the  appollee,  brought  suit  in  the  Circuit 
Court  of  Peoria  County  against  Frances  E.  Outright  and  harry 
Baur  for  injuries  she  had.  sustained  by  being  struck  by  the  auto- 
mobile of  appellant  Trances  2.  Outright,  v/hioh  «ar  was  being 
driven  by  Harry  Baur.  The  declaration  filed  consists  of  five 
counts.  The  first  count  charges  that  the  appellant,  Franoes 
E.  Outright  was  the  owner  of  the  automobile  in  question;  that 
Harry  Baur,  who  does  not  join  in  the  appeal  to  this  court,  was 
her  chauffeur;  and  while  so  employed  was  guilty  of  negligence; 
that  he  ran  into  the  appellee  while  she  was  crossing  a  certain 
street  in  the  City  of  Peoria  with  thr  result  tnat  appellee 
suffered  a  serious  and  permanent  injury.   The  second  count 
charges  that  the  defendant,  Frances  Outright,  through  her  agent, 
was  driving  said  oar  at  an  unreasonable  and  dangerous  rate  of 
speed.   The  third  count  charges  the  defendants  with  failure  to 
give  any  warning  of  his  approach.   The  fifth  count  charges 
appellant  with  general  negligence.   hone  of  the  counts  charge 
wanton  or  wilful  conduct  in  the  operation  of  the  automobile. 

The  appellant  filed  the  general  issue  and  a  special 
plea  setting  up  the  fact  that  Baur,  at  the  ti.ie  of  the  collision 
was  not  the  agent  of  appellant,  nor  acting  for  her,  and  was  not 
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then  Mid  there  engaged  nor  in  the  pursuit  of  appellant's  business 
Issue  was  joined  on  hese  pleas.  At  the  a. arch  terr.:  of  Court,  1931, 
trial  was  had  before  a  Jury,  which  resulted  in  a  verdict  in  favor 
of  the  appellee  in  the  sura  of  ^1£,0^0,00. 

At  ohe   close  of  the  plaintiff's  evidence  and  at  ohe  close 
of  all  the  evidence ,  'the  a .  pe  lant  asked  for  a  directed  verdict 
which  was  in  the  usual  and  proper  form,  kotions  for  a  directed 
verdict  were  overruled  and  judgment  rendered  against  both  defend- 
ants for  the  sum  of  v12,000.u0.   From  which  judgment,  a  joint  and 
several  appeal  was  prayed.   The  appellant,  Fr  noes  2.  Outright, 
brings  her  separate  appeal  to  this  court. 

It  appears  from  the  evidence  tJi  t  Frances  I«  Outright 

o.ned  an  automobile  and  iiarry  haur  was  her  regular  chauffeur.   On 

the  day  of  the  accident,  he  took  ■*•«  Outright  to  church.   He  left 

her  there  and  was  to  return  in  about  an  hour  to  gt/%   her  and  take 

her  home.  Luring  the  interval  that  the  appellant  Frances  Outright 

was  at  church,  Baur  had  no  duties  to  perform  for  the  appellant 

Outright.   The  appellant  was  in  the  church  about  an  hour!  During 

this  tiue ,  Baur  took  a  friend  of  his  out  riding  in  the  car  to  s^e 

the  City.   It  was  at  -his  time  he  collided  with  t  e  appellee.  At 

the  tine  of  the  collision,  Baur  was  driv  xig  al -.,ng  ^cClure  street 

at  the  speed  approximated  by  the  various  witnesses,  varying  from 

25  to  b5  miles  per  hour.   The  appellee  had  been  riding  in  a  bus  on 

the  same  street.  The  bus  stopped  and  appellee  alighted  and  walked 

for 
along  the  curb /a  short  distance,  and  then  went  into  the  street. 

She  claims  she  looked  east  and  saw  nothing  coming,  and  then  looked 

west  and  saw  a  car  approaching  which  she        estimated  to  be 

three  or  four  hundred  feet  away.  She  continued  to  walk  across  the 

street  and  when  she  had  arrived  about  the  middle  of  the  street, 

she  and  the  car  of  the  appellee,  which  she  says  she  had  seen 

approaching,  collided.  She  testified  that  the  front  bumper  of 

the  oar  hit  her,  but  other  witnesses  claim  that  she  was  struck  by 
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the  front  fender.  It  appears  from  the  evidence  tna  t  as  she  was 
struck  by  the  oar,  she  v/as  v/hirlecl  around  three  or  four  times 
and  fell  into  the  street.   The  oar  went  on,  but  was  stopped  within 
a  distance  of  from  40  to  50  feet,   'i'he  manner  of  her  falling  would 
seem  to  indicate  that  she  was  hit  by  the  side  of  the  oar  instead 
of  by  the  bumper.  As  a  result  of  this  collision,  the  appellee's 
arm  was  broken,  and  she  was  taken  to  the  hospital  and  received 
treatment  for  the  injury.  When  the  local  doctor  thought  that  the 
arm  should  be  placed  in  a  cast,  the  appellee  went  to  Chicago  and 
she  was  there  subjected  to  some  sort  of  treatment  in  a  hospital, 
which  included  the  breaking  the  bone  of  her  arm.   The  doctor 
claimed  this  was  for  the  purpose  of  making  a  better  union.   She 
later  returned  to  Peoria  ;md  was  placed  under  a  doctor's  care 
who  treated  her  for  some  time*   The  skillfulness  of  the  doctor's 
treatment  at  Peoria  is  not  question^ but  the  record  is  silent  as 
to  the  reliability  and  t  e  necessity  of  the  treatment  that  was 
administered  at  Chicago,  ^t  the  time  of  the  trial,  the  evidence 
showed  that  she  still  suifered  MM  pain;  t  at  two  of  the  fingers 
of  her  right  hand  were  somewhat  numb;  and  that  she  did  not  have 
the  use  of  her  right  arm  as  freely  as  before  the  accident.  She 
is  now  employed  in  a  restaurant,  but  the  record  is  silent  as  to 
what  wages  she  now  receives,  or  has  received  at  any  former  time. 

The  day  of  the  accident  was  a  bright,  sunny  day.   There 
were  no  vehicles  or  obstructions  on  the  street  which  interfered 
with  the  vision  of  the  appellee,  or  defendant  Baur.  Each  was  in 
full  view  of  the  other,  as  above  stated,  appellee  says  the  saw 
the  car  as  it  was  approaohing  her,  at  least  for  a  distance  of  300- 
feet.   Baur  says  that  he  did  not  see  the  appellee  until  his  car 
was  within  a  few  f  et  of  her.  The  testimony  shows  that  as  the 
appellee  was  crossing  the  street,  she  was  lalking  quite  fast,  and 
at  the  time  of  the  collision,  or  at  about  that  time,  she  was  look- 
ing in  the  direction  that  she  was  walking.  Baur  testified  that  at 
the  time  of  the  accident,  he  was  on  his  way  home  for  the  purpose 
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of  leaving  his  guest  with  whom  he  was  riding,  before  he  was  go- 
ing to  the  church  to  get  his  employer,  ijra.   Outright.   The  evidence 
shows  that  the  street  on  which  he  was  driving,  led  past  his  own 
home,  and  if  he  continued  on,  he  would  be  on  his  way  to  the  church 
where  his  employer  was  attending  services. 

The  appellant  raises  the  point  that  the  court  erred  in 
refusing  to  direot  a  verdict  for  the  appellant,  for  there  is  no 
evidence  that  the  automobile  was  negligently  operated  at  the  tine 
of  the  accident;  also,  that  there  is  no  evidence  that  Baur  was  an 
agent  or  servant  of  the  appellant  when  the  appellee  was  injured^ 
that  there  is  no  evidence  that  the  appellee  was  in  the  exercise  of 
due  care  at  the  time  of  the  collision. 

Whether  the  autor obile  of  the  appellant'   was  negligently 
operated  at  the  time  of  the  accident,  or  whether  the  appellee  was 
in  the  exercise  of  due  care  ana  caution  for  her  own  safety  at  that 
time,  are  usually  and  ordinarily  questions  for  the  jury  to  decide, 
and  owing  to  other  questions  involved  in  tnis  suit,  we  do  not  ex- 
press an  opinion  as  to  the  weight  of  the  evidence,  or  whether 
negligence  had  been  proved  against  the  appellant  or  whether  the 
appellee  waB  guilty  of  any  negligence  that  contributed  to  her  own 
injuries. 

It  is  earnestly  insisted  by  the  appellant  that  the 
evidence  shows  that  Baur,  at  che  time  of  the  accident  was  not 
the  agent  of  appellant  Outright,  and  therefore,  she  could  not  be 
held  liable  for  the  negligent  act  of  Baur.   The  declaration 
charges  that  at  the  time  of  the  accident,  Baur  was  the  agent 
and  aoting  for  appellant.  To  this  declaration,  a  special  plea 
was  filed  by  the  appellant  denying  that  Baur  was  at  the  time  of 
accident,  acting  as  her  agent  or  servant,  or  in  any  way  engaged 
in  the  pursuit  of  her  business.   This  plea  made  that  question  an 
is.ue  of  fact,  and  placed  t fat  burden  on  the  appellee  of  proving 
affirmatively  by  a  greater  weight  of  the  evidence  that  relation 
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of  waster  and.  servant  did  exist,  at  the  time  of  the  accident 
as  alleged  in  the  declaration.   The  appellee  offered  no  evidence 
that  proved  or  tended  to  prove  the  existence  of  such  relation  at 
the  time  of  %bM   accident. 

Appellee  contends  that  she  established  an  agency,  and. 
once  established,  the  presumption  arises  that  the  agenoy  continues, 
and  cites  I€vale  vs.  i.orton  Salt  Co.,   329  111.,  445  as  sustaining 
their  contention.  While  this  case  supports  the  appellee  in  their 
contention,  the  facts  in  that  cage  are  not  si-  ilar  to  this  case, 
and  we  think  the  law  as  there  cited,  is  not  applicable.   The 
defendant  Baur  testified,  and  we  find  no  evidence  contradictory 
in  this  regard,  that  at  the  time  of  the  accident,  he  was  not  do- 
ing anything  in  behalf  of  his  employer,  but  was  usin^  her  car 
solely  for  his  own  pleasure.   In  the  case  of  Lohr  vs.  Barkmann 
Cartage  Co#,  335  111.  335,  our  Supreme  Court  in  discussing  this 
matter,  use  this  language:   "While  it  is  admitted  by  plaintiff 
in  error  that  Schwinnen  on  that  dajr  was  its  agent  and  the  pre- 
sumption exists  that  the  agenoy  having  been  established  oontinues, 
such  presumption  is  not  evidence.  Presumptions  are  never  indulged 
where  established  facts  exist.   They  supply  the  place  of  facts. 
When  evidence  is  produced  which  is  contrary  to  the  presumption, 
the  presumption  vanishes  entirely.  Whether  Schwinnen  was  in 
plaintiff  in  error's  employ  at  the  time  of  the  accident,  depends 
upon  the  facts  surrounding  that  occurrence." 

One  of  the  latest  expressions  of  our  Supreme  Court 
relative  to  the  owner  of  an  automobile  being  responsible  for 
the  in   acts  of  his  driver  is  found  in  the  case  of  ,/hite  vs. 
Seitz,  342  111.  266,  in  which  they  say:   "The  owner  of  an  auto- 
mobile who  merely  permits  another  to  use  it  ton   his  own  purpose 
is  not  liable  for  the  negligence  of  the  person  so  using  it; 
that  the  owner  of  an  automobile  is  not  liable  for  the  injury 
occasioned  by  the  negligent  use  of  the  machine  by  its  servant; 
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if  the  servant  was  at  the  tie  at  liberty  from  the  service  of 
his  master  and  not  engaged  in  doing  his  master's  business, 
but  was  pursuing  his  own  interests  exclusively."  —  Sec  also 
Metz  vs.  Yellow  Cab  Company,  £48  111.  App.  609." 

The  appellee  has  not  proven  that  at  the  time  of  the 
accident  Laur  was  the  a^ent,  or  acting  for  the  appellant,  and 
the  court  erred  i.u  overruling  the  appellant's  motion  for  a 
directed  verdict  as  to  Frances  E.   Outright  at  the  close  of 
all  the  evidence. 

Another  assignment  of  error  of  the  appellant  is  that 
the  verdict  and  judgment  are  grossly  excessive,  and  for  that 
reason  it  shows  that  the  jury  was  governed  by  passion  or  preju- 
dice in  arriving  at  their  verdict.  The  evidence  shows  that  at 
the  time  of  the  accident,  the  appellee  was  attending  a  business 
school  and  preparing  herself  to  become  a  stenographer  and  book- 
keeper; that  her  hand  is  now  in  such  a  condition  it  is  doubtful 
whether  she  could  be  successful  in  that  undertaking.   Sinoe  her 
injury,  she  has  had  several  positions,  one  as  an  'ad'  writer 
for  the  Peoria1  Star  for  four  months,  in  which  she  used  her  pencil 
in  her  injured  hand.   Later,  she  worked  at  a  grocery  store  for 
about  three  weeks.  She  worked  at  several  other  places,  and  at 
the  time  of  the  trial  was  employed  as  a  waitress  at  a  cafeteria. 
The  record  is  silent  as  to  the  wages  that  she  has  received  at 
any  of  her  employments,  or  whether  the  wage  os  a  waitress  at 
the  cafeteria  is  more  or  less  than  she  would  have  received  had 
she  finished  her  business  course  and  fitted  herself  for  a  steno- 
grapher or  bookkeeper.   The  only  evidence  upon  which  the  jury 
could  base  their  verdict  of  damages,  would  be  the  doctor's  bills, 
hospital  bill  and  nurse  hire,  pain  and  suffering.   It  seems  to 
us  according  to  this  evidence  that  the  verdict  of  £12,000.00, 
is  grossly  excessive  for  the  injuries  which  the  appellee  has 
sustained,  and  that  the  jury,  in  arriving  at  Uieir  verdict  were 
actuated  by  passon  and  prejudice.  For  the  reasons  abolkstated, 
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the  Judgment  of  the  Circuit  Court  of  Peoria  County  is  hereby 
reversed  and  the  case  remanded* 

Rever&ed  and  remanded. 


-  - 


STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in 
and  for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof, 
do  hereby  certify  that  the  foregoing  is  a  true  copy  of   the — - 


of  the  said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In   Testimony   Whereof,   I  hereunto  set   my   hand   and   affix   the   seal   of 

said  Appellate  Court,  at  Ottawa,  this — day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  twenty- 


Clerk  of  the  Appellate  Court 

(57517— 2M— 7-27) 


AT  A  TERM  OF  THE  APPEL 


OURT,  , 


Begun  and  held  at  Ottawa,  on  Tuesday,  thp  seconf  d/y  of  February, 
the  year  of  our  Lord  one  thousand  n^ne  hundred  and  thirty-two, 
within  and  for  the  Second  District *of  the  Stat6  of  Illinois: 
Present  —  The  Hon.  TB0MA3  M.  JETT,  Presiding  Justice. 
Hon.  FEED   .  VOLFJB,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff/ 


265  I.A.  615 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  In  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8110  Ag.  ?5. 

Collette  Radlebeck,  by  Joseoh 
Radlebeck, her  next  friend, 

Defendant  in  error, 

vs.  Error  to  the  Circuit  C?urt  of 

Peoria.  County. 
Edith  Bourg  and  Jeanette  Zara, 

Jeanette  Zara, 

Plaintiff  in  error. 


JETT,  P.J: 

This  suit  was  brought  in  the  Circuit  Court  of  Peoria  County 
by  Collette  Radlebeck  through  her  next  friend,  Joseph  Radfcebeck, 
to  recover  damages  for  a  burn  sustained  by  her  in  a  Five  Dollar 
Permanent  Vave  Shop,  a  beauty  parlor  in  the  City  of  Peoria,  operated 
by  Ertith  Bourg  and  Jeanette  Zara. 

A  jury  trial  was  had  resulting  in  a  finding  in  favor  of  the 
defendant  in  error  in  the  sum  of  $5?50.'00  upon  which  judgment  was 
rendered  and  Jeanette  Zara  only  prosecutes  this  writ  of   error. 

For  convenience, defendant  in  error  will  be  hereinafter  referred 
to  as  plaintiff,  and  plaintiff  in  error  as  defendant, 

A  declaration  consisting  of  three  counts  was  filed.  The  first 
count  averp  th?t  the  machine  and  appliances  used  in  water  waiving 
were  in  the  sole  and  exclusive  control  of  the  defendant;  that  the 
plaintiff  exercised  due  care  and  caution  in  her  own  behalf;  that 
negligence  on  the  part  of  the  defendant  cause  the  plaintiff  to  be 
burned,  etc.  The  second  avers  exclusive  control  of  the  machine  by 
the  defendant;  due  care  and  caution  on  the  -part  of  the  plaintiff 
and  lack  of  repair  and  a  defective  condition  of  the  machine  and 
appliances  and  over-heating  thereof;  negligence  of  the  defendant 
in  permitting  a  defective  condition  and  over-heating  of  the  machine.' 
In  the  third  oount  it  is  averred  that  the  defendant  was  in  exclusive 
control  of  the  machine;  due  care  and  caution  of  plaintiff;  and  th-t 
the  defendant  negligently  used  a  celluloid  comb  or  combs  in  the 
water  waving  which  ignited  and  caused  the  burn.' 
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To  the  declaration  the  srenernl  i^-ue  was  pleaded. 

It  apoears  that  on  May  19th,  19?8,  Collette  Radlebeck  went 
to  the  Five  Dollar  Permanent  ViTave  Shop  oursu-int  to  an  appointment 
previously  Mad*  f©»  ■  water  "ave;  that  a  water  wave  is  ^tven  by 
wetting  the  hair,  piscina-  combs  in  the  nosition  desired  for  the 
waves  and  a  lamp  consist lag  of  a  bulb  under  I  metal  shade  on  an 
adjustable  standard  is  then  placed  over  the  hea.d  and  the  wave  ia 
set  by  the  drying  of  the  hair  from  the  heat  emanating  from  the 
lamp. 

The  record  discloses  th^t  the  plaintiff  at  the  time  she  re- 
ceived the  injury  of  which  she  complains  was  17  years  of  age;  that 
she  knew  Edith  Bourg  and  Jeanette  Zara;  that  at  the  time  she  went 
to  the  shop  to  obtain  the  water  wave  Jeanette  Zara  wet  her  half 
and  Edith  Bourg  put  combs  in  her  hair  and  placed  her  under  the 
lamp;  that  Jeanette  Zara  came  over  and  felt  her  hair  to  s^e  if 
it  was  getting  dry;  that  the  combs  exploded  and  burned  her;  that 
she  put  up  her  hands  to  put  out  the  fire  and  that  she  f ainted. 
A  doctor  was  called. 

The  doctor  testified  that  he  knew  -(toilette  Radlebeck  and  had 
treated  her  professionally  on  May  19th,  19?8;  that  he  found  she  had 
received  a  burn  on  her  head  and  that  an  area  of  over  four  or  five 
inches  was  charred;  head  burned  down  to  skull;  that  he  gave  her 
treatment,  took  her  home  and  treated  her  from  May  19th  to  August 
17th,  1938;  that  her  head  was  not  yet  healed  in  ATigust;  that  treat- 
ments were  continued  at  her  home;  that  skin  had  been  grafted  on 
June,19?8,  by  Dr.  Hanna  at  Proctor  Hospital  where  plaintiff  was 
confined  for  that  puroose  for  about  ten  days  or  two  weeks;  that 
the  head  of  the  plaintiff  where  the  burn  occurred  is  permanently 
bald  and  may  bre»k  out  and  beoorae  sore;  thnt  she  had  oain  and  fever 
during  this  period  and  suffered  from  nervous  shock;   that  his  Mil 
was  $222.00,which  is  the  customary  charge.  Dr.  Hanna1 s  bill  was 
*150.00,  the  usual  charge    for  such  surgical  work. 

Catherine  Padlebeck  testified  thr-t  she  was  the  mother  of  the 
plaintiff;  that  she  first  learned  of  the  accident  at  eight  o'clock 
when  she  came  home  and  found  Gollette  in  bed;  that  she  took  care  of 
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Collette  herself,  put  oil  on  her  hear? ,  washed  the  pus  of*,  dressed 
her  head  every  hour  and  continued  treatment  until  August;  th^t  she 
kept  her  on  a  diet,  fed  her  while  Collette's  hands  were  tied  un; 
that  her  eyes  were  blood-shot  and  her  neck  swollen;  that  the  ->l^in» 
tiff  was  taken  to  the  hosoital  for  the  grafting  operation;  tfeftt 
she  remained  there  ten  days;  could  not  walk  for  possibly  two  weeks. 
The  night  of  the  accident  Celia  Zara  and  another  lady  c~me  t 
Radlebeck's  home.   After  that  Mrs.  Bourg  and  Cell?  called  several 
times.  Once  Jeanette  Zara  and  Celia  called.  Mrs.  Bourg  and  Celia 
said  that  they  were  sorry  that  the  combs  were  celluloid;  that  they 
wanted  to  do  the  ri*xht  thing,  etc. 

Defendant  to  sustain  her  contention  denies  thrt  the  combs 
used  were  celluloid;  that  the  plaintiff  used  due  care  and  caution 
in  her  own  behalf;  and  that  the  machine  was  in  exclusive  oontrol 
of  the  defendant ^ 

A  number  of  reasons  are  assigned  for  a  reversal  of  the  judg- 
ment.  It  is  the  contention  of  the  defendant  th^t  the  court  erred 
in  refusing  to  direct  I  verdict  at  the  close  of  the  testimony 
offered  by  the  plaintiff  and  likewise  in  refusing  to  direct  a 
verdict  for  the  defendant  at  the  close  of  all  of  the  evidence 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory 
negligence.  It  is  also  urged  by  the  defendant  for  a  reversal  of 
the  judgment  that  the  cause  was  tried  on  the  part  of  the  plaintiff 
on  the  theory  that  the  doctrine  of  res  ipsa  loqxiitur  applied  and 
that  it  was  error  to  try  the  cast  upon  such  theory.  It  was  a 
question  of  fact  for  the  jury  to  pass  upon  whether  or  not  the 
plaintiff  was  in  the  exercise  of  due  oare  and  caution  at  the  time 
of  the  receiving  of  the  burn  of  which  she  complains.  On  this  ouestion 
the  jury  heard  all  of  the  evidence  and  was  fully  instructed  as  to 
the  law  bearing  thereon.   Since  it  was  a  ouestion  of  fact  whether 
or  not  the  plaintiff  was  in  the  exercise  of  due  cnre  and  caution, 
we  can. see  no  reason  for  a  reversal  of  the  judgment  upon  that 
eround.' 
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It  aopears  that  the  nuestion  principally  relied  umn  for 
a  reversal  of  the  judgment  is  thnt  the  doctrine  of  res  ipsa 
loquitur  cannot  he  invoked.   .Ye  have  examined  the  evidence  with 
this  point  in  view  and  we  have  reached  the  opinion  that  fr^ 
the  facts  as  disclosed  by  the  record  the  doctrine  of  res  ipsa 
loquitor  can  he  properly  invoiced  in  this  case.  The  evidence 
shows  that  the  instrument  and  implements  used  in  giving  the 
water  wave  were  within  and  under  the  control  of  the  parties 
operating  the  beauty  parlor. 

As  was  stated  in  the  Chicago  City  Railway  Company  vs.  Charles 
Barker,  Adrar. ,  ?09  111.  3P1-326,  the  meaning  of  the  maxim  res 
iosa  loquitur  is  that  while  negligence  is  not,  as  a  general  rule, 
to  be  presumed,  yet  the  injury  itself  may  afford  sufficient  prima 
facia,  evidence  of  negligence,  and  the  presumption  of  negligence 
may  be  created  by  the  circumstances  under  which  the  injury  occurred. 
In  said  above  entitled  cause  at  said  page  336,  quoting  from  a 
former  decision  it  was  said:  "Where  negligence  is  thus  presumed 
from  the  occurrence  of  the  injury,  defendant  is  called  upon  to 
rebut  the  prima  facrftoase  by  showing  that  he  took  reasonable 
care  to  prevent  the  happening  of  such  injury."  Hart  vs.  ashington 
Park  Club,  157  111.  9.   In  Hart  vs.  Washington  Park  Club,  supra, 
quoting  from  8oott  vs.  Docks,  Co.  3  Hurl  &   C.  596,  it  was  said: 
"There  must  be  reasonable  evidence  of  negligence.  But  when  the 
thing  is  shown  to  be  under  the  management  of  the  defendant  or 
his  servants  and  the  accident  is  such,  as  in  the  ordinary  course 
of  things  does  not  happen  if  those,  who  have  the  management,  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  thrt  the  accident  arose  from  want 
of  care." 

In  Addison  on  Torts,  Vol.  1,  Section  33,  the  rule  was  thus 
stated:   "Where  the  accident  is  one  which  would  not,  in  all 
probability  happen  if  the  person  causing  it  was  using  due  care, 
and  the  actual  machine,  causing  the  accident,  is  solely  under  the 
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raanageraent  of  the  defendant  ****  the  mere  occurrence  of  the 
accident  is  sufficient  prima  facie  proof  of  negligence  to  impose 
upon  the  defendant  the  onus  of  rebutting  it ." 

We  have  examined  the  instructions  of  which  complaint  is 
made.   It  is  very  apparent  from  the  instructions  given  thpt  the 
defendant  is  not  in  a  position  to  complain  of  the  action  of  the 
court  in  instructing  the  jury. 

We  conclude,  therefore,  that  the  judgment  of  the  Circuit 
Court  of  Peoria  County  should  be  affirmed,  which  is  accordingly 
done.  ' 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  da/  of /February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  And  fhirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JQfflffSOH,  Clerk. 
E.  J.  WELTER,  Sheriff.' 


265  I.A.  6161 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  In  the 
Clerk' s  office  of  3aid  Court,  in  the  words  and  figure?, 
following,  to-wit: 


Gen.  No.  8318  Agenda  1. 

Edward  G.  Schottler, 
et  al, 

Plaintiffs  in  error,  Error  to  the  Circuit  Court 

vs.  of  Lake  County 

M.  G.  Ferguson,  et  al, 

Defendants  in  error, 

JETT,  P.J. 

This  is  a  writ  of  error  prosecuted  "by  Edward  G.  Schottler 
and  the  Calumet  National  Bank,  trustee,  plaintiffs  in  error,  to 
reverse  a  decree  of  the  Circuit  Court  of  Lake  County  in  a  mechanics' 
lien  proceeding,  in  favor  of  Oscar  Sandstrom,  M.  G.  Fereruson,  do- 
ing business  As  M.  G.  Ferguson  and  Company,  and  Steve  Rynskel  and 
M,  C,  Rynskel,  partners,  defendants  in  error. 

It  appears  that  in  the  month  of  May,  1928,  A.  M.  Malick, 
owner  of  the  real  estate  involved  in  this  cause,  entered  into  a 
contract  with  the  Liberty  Supply  and  Lumber  Company,  a  corporation, 
as  contractor  in  which  it  undertook  to  erect  on  the  premises  in 
question  a  building  designed  for  a  gasoline  service  station  and 
living  auarters,  gasoline  pits,  etc.,  for  which  Malick  agreed  to 
pay  $35,000;  that  after  entering  into  the  contract  and  before  con- 
struction was  started,  Malick  and  his  wife  executed  a  trust  deed 
on  May  28th,  1928,  conveying  the  premises  to  the  Calumet  National 
Bank  as  trustee  to  secure  a  note  of  even  date  executed  by  them  for 
$25,000.  The  trust  deed  and  note  were  delivered  to  the  Liberty 
Supply  and  Lumber  Comoany  to  secure  payment  for  the  improvements 
to  be  thereafter  erected,  and  the  trust  deed  was  recorded  in  the 
Recorder's  office  in  Lake  County  on  May  31st,  1928.  On  June  11th, 
1928,  the  Liberty  Supply  and  Lumber  Company  entered  into  a  con- 
tract with  Sandstrom  to  construct  a  cement  foundation  and  floor 
for  the  proposed  building  for  which  it  atrreed  to  pay  $700.  The 
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work  was  done  by  Saivlstrom  according  to  the  terms  of  the  contract. 

It  further  appears  that  thereafter  the  Liberty   Supply  and 
Lumber  Company  applied  to  the  Cpluraet  Bond  and   Investment   Company 
for  a  loan  of   $16,000,   agreeing  to  oledge  the  '$25,600  note  and 
trust  deed  executed  by  Malick  and  his  wife,    as  collateral  securi- 
ty for  the  loan.        The  president  of  the  bond    company,  before 
acce  ting  the  collateral   examined,  the  premises  in  auestion  and 
found  the  building  in  the  process  of  construction.      The  loan  was 
accepted  and  the  $25,000  note  and  trust  deed  were  oledged  as 
collateral   security  for  the  loan  and  S5,000  advanced  to  the 
Liberty  Supply  and  Lumber  Company.      At  the  same  time  an  agreement 
was  made  th.^t  the  Liberty  Supply  and  Lumber  Company  was  to   furnish 
the  Calumet  Bond  and  Investment   Company  with  statements   showing 
their  liabilities  to   subcontractors  on  the  job.     No  further 
money  was  paid  to   the  Liberty  Supply  and  Lumber  Company  on  account 
of  the  $16,800  loan  so  arranged    because  the  statements   showing 
the  indebtedness  to   subcontractors  were  not  furnished.      The  loan 
remained  in  this  condition  with  the  $25,000  note  and  trust  deed 
as  collateral  security  therefor  until  September  12th,   1929. 

The  record  further  discloses  that  on  July  14th, 1928, 
M.  G«  Ferguson,   doing  business  as  M,  G.   Ferguson  and  Company, 
proposed  to  the  Liberty  Supply  and  Lumber  Company  to  dig  on  the 
Malick  job,   a  six  inch  well  using  National  Special  water  well 
galvanized  pine  at  $3.75  per  foot,   such  well  to  give  a  supply  of 
twenty  gallons  a  minute.     In  Au-rust  19?8,  Ferguson  began  drilling 
a  well.     He  worked  on  it  for   about   two  months.     Then  he   started 
a  second  hole  around  October  1st,   1938,   nutting  it  down  ninety 
feet.     A  test  pump  was  run  for  five  weeks  night  and  day  but  the 
water  did  not   clear.      In  January  1929  the  pipe  was  oontinued  to 
one  hundred   and  seventy-seven  feet  when  it  was  temporarily  connect- 
ed to  the  building  which  was  then  nearing  completion  _   A  test  was 
run  and  the  well  did  not   give  twenty  gallons  of  water  per  minute. 
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On  February  26th,  1929,  the  oil  burner  blew  up  and  the  pump  -was 
shut  off.   It  remained  in  that  condition  until  March  1929.  Prom 
the  latter  part  of  May  1929  to  Aumst  21st,  1929,  the  well  was 
continued  to  a  depth  of  two  hundred  and  thirty-one  feet,  the  ai*^ 
compressor  mounted,  electrical  control  installed,  the  floor  of  the 
well  concreted  and  made  water  proof  and  the  pump  taken  off  the 
blocks  and  placed  in  the  well.  The  well  was  cased  with  six 
inch  National  Special  water  well  galvanized  pipe,  was  two  hundred 
and  thirty-one  feet  deep  and  pumped  twenty  gallons  of  water  per 
minute.  Ferguson  furnished,  at  the  request  of  the  contractor,  a 
pumping  outfit  at  #140.00,  a  five  hundred  and  twenty-five  gallon 
tank  at  #75.00,  and  dynamite  to  the  extent  of  $14.00. 

Statutory  notice  was  served  on  Malick  August  22nd,  1929, 
and  leave  of  court  to  file  his  intervening  petition  was  granted 
on  December  19th,  1929,  and  same  was  filed  on  that  date. 

The  record  further  discloses  that  at  about  the  time  Sandstrom 
completed  his  original  contract  he  undertook  to  furnish  extra 
and  additional  material  and  labor  to  erect  a  sidewalk  around 
the  building,  a  cement  drive  under  the  canopy  and  a  concrete 
border  for  a  flower  bed,  and  the  Liberty  Supply  and  Lumber  Oompany 
agreed  to  pay  therefor  the  cost  price  olus  ten  per  cent.  Sandstrom 
employed  assistants  and  completed  the  work.  The  cost  price  to 
Sandstrom  of  the  materials  and  la  tor  used  in  the  additional  work 
plus  ten  per  cent  as  agreed  was  $458,43.   Sandstrom  received 
from  the  Liberty  Supply  and  Lumber  Company  the  sum  of  $350.00, 
leaving  a  balance  for  the  work  done  on  the  premises  of  $814.95. 
Sandstrom  served  Malick  with  a  notice  of  his  claim  for  lien  on 
the  9th  day  of  November,  1928.  On  or  about  the  15th  day  of 
October,  19?8,  the  Liberty  Supply  and  Lumber  Oompany  employed 
Steve  Rynskel  and  M.  G.  Synskel,  partners,  doing  business  as 
the  Rynskel  Coal  Oompany,  to  deliver  material  at  an  agreed 
price.  Deliveries  were  commenced  on  October  17th,  1928,  and 
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continued  until  November  24th,  1928,  the  date  of  the  last  delivery. 
Each  delivery  was  receipted  for  by  some  one  on  the  premises  on  a 
delivery  ticket.  There  became  due  to  the  Rynskel  Brothers  the 
sum  of  #1727.16.  Nothing  was  paid  on  this  sum  except  a  credit 
memorandum  for  #33.72  to  correct  an  error  in  the  charging.  Malick, 
the  owner  of  the  premises  being  improved,  was  not  a  resident  of 
Lake  County  until  after  January  1929,  and  so  the  Bynskels  gave 
notice  of  their  lien  by  filing  in  the  office  of  the  clerk  of  the 
Circuit  Court,  on  the  19th  day  of  January,.  1929,  a  claim  for  lien. 
Bills  were  filed  by  Sandstrom  and  Rynskel  Brothers  respectively. 
At  the  time  each  bill  was  filed  the  Liberty  Supply  and  Lumber 
Coraoany  was  the  owner  of  the  £25,000  trust  deed  and  note  now  held 
by  the  plaintiff  in  error  Schottler,  and  which  was  held  by  the 
Calumet  Bond  and  Investment  Company  as  collateral  on  the  loan. 
The  calumet  National  Bank  answered  in  both  suits  claiming  to  be 
the  owners  of  the  $25,000  trust  deed.  The  Liberty  Supoly  and 
Lumber  Company  answered  admitting  that  it  was  a  general  con- 
tractor and  that  it  entered  into  contracts  with  the  respective 
claimants,  and  in  Sandstrom' s  case  alleged  the  work  was  not  done 
in  a  workmanlike  manner.  The  issues  were  made  and  the  cause  was 
referred  to  the  Master.  The  first  hearing  was  had  before  the 
Master  on  August  30th,  1929.   Thereafter,  Edward  G.  Schottler, 
plaintiff  in  error,  aoquired  the  $25,000  note  and  trust  deed.  On 
September  12th,  1929,  he  petitioned  the  court  to  beoome  a  party 
and  to  defend  and  thereafter  filed  a  joint  answer  with  the  Calumet 
National  Bank.  Later  on  E.  H,  Johnson,  trustee  in  bankruptcy  of 
the  Liberty  Supply  and  Lumber  Company,  filed  an  intervening 
petition,  claiming  to  own  the  $25,000  trust  deed  and  note  subject 
only  to  the  claims  which  might  be  approved  by  the  court  as  having 
precedence  over  his  olaim  . 

The  cause  was  heard.  A  decree  was  entered  in  favor  of 
Sanrl strom  for  $904.59;  of  Rynskel  Brothers  for  $1854.31,  and  M, 
G.  Ferguson  for  #1148.83,  respectively,  and  affirming  their  liens 
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on  the  premises  for  the  amounts  due  as  prior  and  superior  to  the 
lien  of  the  $25,000  trust  deed,  an<i  ordering  a  sale,  etc. 

The  plaintiffs  in  error  who  seek  to  reverse  the  decision 
assigned  seventy-two  errors.   They  have,  however,  not  argued 
but  a  limited  nunber  of  them  and  we  take  it,  under  the  rule, 
those  not  argued  are  waived. 

The  plaintiffs  in  error  have  not  contested  the  amounts 
due  the  subcontractors,  defendants  in  error,  for  the  work  done 
by  them  on  the  premises  in  question.  They  have  not  questioned 
the  work  or  Quality  of  material  furnished,  nor  the  chrrges  there- 
for. They  have  presented  to  the  court  only  nuestions  ^f  acting 
the  validity  of  the  liens  of  th?  subcontractors. 

It  is  the  contention  of  the  defendants  in  error  th»t  the 
holder  of  the  trust  deed  and  note  is  estopped  to  deny  the  validity 
of  the  liens  of  the  defendants  in  error.  This  is  based  uron  the 
theory  th^t  at  the  time  the  San^strom  and  Rynskel  bills  were 
filed  the  Liberty  Supply  and  Lumber  Company,  the  principal  con- 
tractor, was  the  owner  of  the  #25,000  note  and  trust  deed  execut- 
ed by  Malick  which  had  been  delivered  to  it  by  the  owner  on 
May  28th,  19?8,  to  secure  payment  of  the  building  thereafter  to  be 
erected  on  the  premises  in  controversy.  At  thrt  time  and  until 
the  first  henring  before  the  Master,  the  note  and  trust  deed  were 
held  by  the  Calumet  Bond  and.  Investment  Company  with  notice  thrt 
it  was  a  building  loan  as  collateral  security  for  a  loan  it  had 
made  to  the  Liberty  Supply  and  Lumber  Company,  whereby  the  last 
named  company  received  only  #5,000.  Long:  after  the  suits  were 
commenced  Schottler  ^ccuired  tbis  loan  an^  the  collateral  security. 
As  to  just  what  Schottler  paid  for  the  collateral  security  the 
record  is  rather  indefinite.  From  the  above  it  is  shown  th*t  the 
contractor  has  not  been  paid  in  cash  but  that  his  cl~im  and  his 
lien  upon  the  premises  has  been  surrendered,  and  there  h~s  been  sub- 
stituted in  lieu  thereof  the  lien  of  the  trust  deed  to  secure  the 
payment  of  the  note  given  for  the  contract  price.   Schottler  acauired 
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hia  inteest  in  the  sxibject  matter  during  the  oendency  of  thie 
cause.  He  st-nds  in  no  better  position  than  did  the  owner  and  hold- 
er of  the  trust  deed  and  note  at  the  time  the  suit6  were  instituted. 
The  trustee  in  bankruptcy  of  the  Liberty  Supply  and  Lumber  Company 
has  intervened  claiming  to  own  the  note  and  trust  deed  and  thrt  the 
same  had  been  sold  *fter  the  Liberty  Supoly  and  Lumber  Company  had 
repudiated  the  collateral  agreement  because  of  the  failure  of  the 
Calumet  Bond  and  Investment  Company  to  advance  the  rest  of  the 
money. 

The  subcontractors  have  not  been  paid.  In  view  of  that 
fact  it  seems  reasonable  that  the  principal  contractor  o£^ 
his  assigns,  being  holder  of  the  note  and  trust  deed  in  ouestion, 
who  hire  mechanics  to  furnish  labor  and  material  to  assist  him  to 
complete  his  contract  and  fail  to  pay  them,  is  estopped  to  deny 
the  validity  of  their  liens  when  they  are  forced  to  go  into 
court  to  obtain  relief.  He  could  ouestion  the  ouantity  or  the 
quality  of  the  work  and  material  an^  the  charges  therefor,  but 
to  permit  him  to  contest  the  validity  of  the  liens,  if  he  is 
successful,  would  permit  him  or  his  assi:?ns  to  re-nudi?te  the 
contract  to  pay  the  subcontractors,  at  the  same  time  retaining 
the  benefits  of  their  work  and  materials  furnished  on  the  pre- 
mises and  collecting  therefor  from  the  owner  the  full  contract 
price,  without  liability  to  reimburse  the  subcontractors  out  cf 
which  the  urincipal  contractor  collects.  Because  the  trust  deed 
and  note,  which  was  deposited  with  the  Cslumet  Bond  p.n^  Investment 
Company  as  collateral  security  for  the  Liberty  Supply  ?nd  Lumber 
Company' 8  $16,000  note,  was  the  note  of  a.  third  person,  Halick,  a 
creditor  of  the  Liberty  Supply  ?nd  Lumber  Company  so  holding  the 
collateral  may  collect  the  whole  amount  due  from  the  maker  assum- 
ing that  the  building  has  been  subsequently  completed,  and  will 
hold  any  surplus  above  his  r>ebt  as  trustee  for  his  debtor  to  be 
settled  between  them.  Peacock  vs.  Phillips,  PA?   111.  467-47". 
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The  Liberty  Supply  and  Lumber  Company  contracted  to  pay 
the  sub-contractors  for  their  work  and  materials  furnished  ->n 
the  premises.  Liens  aocrued  to  each  sub-contractor  then,  by 
reason  of  these  contract •,  carved  out  of  the  larger  lien  of  the 
contractor,  which  might  be  perfected  by  their  doing  the  *ork  and 
serving  the  statutory  notice.   This  was  induced  by  the  Liberty 
Supply  and  Ltxmber  Company.  The  lien  of  the  trust  deed  is  no 
better  than  the  contractor's  own  lien  for  the  work  on  the  premises. 
The  fact  that  a  trust  deed  has  been  substituted  in  the  olace  of  is 
mechanic's  lien  does  not  change  the  nature  of  the  transaction.  It 
therefore  appears  that  there  is  an  attempt  to  enforce  the  principal 
contractors  claim  against  the  premises  and  collect  from  the  owner 
for  all  of  the  work  furnished  by  the  sub-contractors  without  re- 
imbursing them  for  furnishing  the  same.  By  defeating  these  liens 
upon  these  technical  grounds,  the  holder  of  the  note  and  those  he 
represents  are  the  only  ones  benefited,  for  the  reason  that  the 
owner  of  the  property  is  bound  to  pay  the  notes  secured  by  the 
truwt  deed  thereby  paying  the  contractor  the  contract  price, 
assuming,  of  course,  that  the  building  has  been  subeeouantly  com- 
pleted. This  estoppel  is  mutual.   It  may  operate  against  the 
sub-contractor  as  well  as  in  his  favor.   In  Commercial  Loan 
Association  vs.  Trevette,  160  111.  390,  the  contractors,  who  by 
concealing  an  additional  contract  for  the  third  story  of  a  build- 
ing had  obtained  from  the  lo*n  association  the  full  proceeds  of 
the  loan,  and  were  held  to  be  eauitably  estopped  from  asserting 
their  lien  to  the  prejudice  of  the  Loan  Association.  At  page  393 
the  court  said;   "Any  act  which  will  render  it  ineouitable  for  a 
party  to  enforce  his  lien  may  operate  as  an  estoppel  in  eouity, 
and  if  the  party  act  falsely  and  his  act  in  effect  constituted  a 
fraud  upon  the  other  party,  it  will  be  immaterial  whether  the 
particular  injury  inflicted  was  intended  or  not.  Heidenbloth  vs. 
Rudolph,  152  111.  316."  While  the  rights  of  the  Calumet  Bond  and 
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Investraent   Coraoany  are  involved  they  do  not   affect  the  sub-con- 
tractor' a  liens  as   said   company  had   notice  of   the   construction 
before  making  the  loan  to  the  Liberty  Supply  and  Lumber  Coraoany, 
and  protected  themselves  by  reauiring  •  contractor'  s   statement  of 
liability  to  the  sub-contractor  from  the  contractor.     The  Bond 
Company  occupies  no  better  position  than  if  the  Liberty  Supoly 
and  Lumber  Company  had  assigned  to  the  bead  company  thf   money 
that  would  become  due  under  the  construction  contract  for  thrt   is 
in  effect  what  was  done. 

"An  eouitable  estoppel  depends  upon  the  f-cts  of  the  parti- 
cular case.     The  general  rule  is,   thpfc   '.There  a  party  by  his  state- 
ments and  conduct  leads  another  to  do   something  he  would  not 
have  done  but   for   such  statements  ana"    conduct  ,  the  guilty  party 
will  not  be  allowed  to  deny  his  utterances  or  acts  ^o   the. loss  or 
damage  of  the  other  party."     Neidhrrdt  vs.  Frank,   3?5  111.   596. 

"Fraud  is  a  necessary  element  of  estoppel  but   it  is  not 
essential  that   there  be  a  fraudulent   intent.      It   is   sufficient 
if  a  fraudulent   effect  would  follow  allOTing  a  party  to   set  up  a 
claim  inconsistent  with  his  former  declarations.    "   Sondy  vs.    Samuels, 
333   111.    535-546. 

If  a  court  of  equity  will  permit   a  contractor  to   contract 
with  sub-contractors  and  r.pree  to  pay  them,   an^   later  repudiate 
his  agreement  to  pay  the  sub-contractors,   this  will  open  up 
the  door  to  fraud.      The  contractor,  by  making  himself   judgment 
proof,   can  refuse  to  pay  the  sub-contractors,   forcing  them  to  file 
bills.      If  he  be  then  permitted  to  contest  the  liens   solely  on 
the  ground  of  their  invalidity,   he  can  escaue  payment   of  the  sub- 
contractors just  claims,   and   at  the   same  time  enjoy  the  benefit  of 
their  work  and  material  furnished  under  his  contract  by  collecting 
the  amount  of  his  contract  price  from  the  owner.       .ithout   nuoting 
further  from  authorities  we  think  that  this  contention  is  based 
on  sound  reason  and  common  sense. 
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tfhatever  may  be  the  rule  with  referer.ee  to   the  question 
of  an  estoppel  as  insisted  upon  by  defendants   in  error,   it   is  ouite 
apparent   to  us,   from  the  facts  as  disclosed,  by  the  reor' ,    thrt   the 
Mechanic's  Lien  Lew  w?s  complied  with  by  the  respective  onb-con- 
tractcrs.     M  are  familiar  with  the  rule  relative  to  the  con- 
struction to  be  given  the  lifin  law.     The  rule  if  well   settled  in 
Culver  vs.    Schroth,    153   111.   437,    at   page  445  vhere  the  court   said: 
"This  court  has   adopted  Ml  tat  always  :   to  the  rule  that 

the  Mechanic's  Lien  Law,  being  in  derogation  of  common  right, 
should  be  strictly  construed,   but   at  the  same  time  the  construct- 
ion to  be  given  to   then  should  be  re?,  son*  hie,   and  not    sucb   as  to 
render  them  practically  inoperative  ana   ineff ectus.1,'" 

The  record   shows  that   gan^strom  wye  originally   employed 
by  the  Liberty   Supply  and  Lumber  Company  to   construct   the  cement 
foundation  and  floor  t>t  the  building  being  erected   on  the  premises 
in  question.     For  this  he  was  to  be  paid   $700.     After  he  had   com- 
pleted his  work  under  the  contract  the  Liberty  3uoply  and  Lumber 
Company  contracted  ^ith  him  for   extra  and   additional  work  and 
materials  to  construct  a  sidewalk  around  the  building,    a  cement 
drive  under  the  canopy  and  a  flower  box  at   cost  to  him  pluf  ten 
per  cent.      He  furnished  th-   If.bor  and  material  thrt   entered  into 
the  construction  and  paid  those  who  had  furnished  him  t*lth  material.' 
Plaintiffs   in  error  do   not   dispute  thrt   the  aidewalk,    drive  way 
and  flower  box  were  const  rue  ted  by  bin  in  a.  workmanlike  m.'nn^r,  but 
contend  that  the  finding  of  the  Master  and  the  Chancellor  th  t  the 
last  work  was  done  on  the  premises  Ml  the  13th  day  of   Sept ember 
is  not  supported  by  a  preponderance  of  the  evidence.     The  question 
is,  was  the  concrete  sidewalk,   tolrwa?    Uri  border   around  the 
flower  bed  complete  when  the  concrete  was  poured   into  the  fort?   and 
leveled  off,   or  was  it  complete  after  the  concrete  bad  hardened 
and  the  forms  had  been  removed.     The  assertion  made  by  opposing 
counsel  that   3p.nd8trom's  men  finished  pouring-  concrete  into  the 
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forms  on  the  week  ending  3eptembsr   6,   1989 a   is  a  reasonable  con- 
clusion from  the   evidence.      But  the  contention  th-t  the  lrbor 
emoloyed  in  removing-  the  forms  a  week  1-ter  after  the  concrete  had 
hardened  was  not  an  element   that   entered  into  the  completion  of 
the  sidewalk,   driveway  and  flower  beds,    is  not  tenable.      If  the 
contractor  had  not   returned  to  remove  the  forms,   woul^  the  job  be 
complete?     Did  the  principal  contractor  contract  for  concrete  work 
permanently  reinforced  with  forms,   or  concrete  work  that  would 
stand  by  itself?     There  are  so  many  elements  that   could  injurious- 
ly affect  the  concrete  between  the  time  that   it  was  poured  and  that 
time  that   it  had  hardened,   that  the  removal  of  these  forms  was 
essential,   if  for  no  other  reason,   to  determine  that  it  h?>d   been 
properly  treated  and  installed  in  a  workmanlike  manner. 

Section  34  of  the  Mechanic's  Lien  Law  Act  provides,   among 
other  things,   that  the  sub-contractors  shall,  within  sixty  days 
after  completion  of  the  contract,   or  if   eitra  or   additional  work 
or  material  is   delivered  thereafter,   within  sixty  days  a.fter 
the  date  of  completion  of  such   extra  or  additional  work  or  final 
delivery  of  suoh  extra  or  additional  material,   cause  a  notice  of 
his  claim  to  be   served  upon  the  owner.     With  the  provisions  of 
this   statute  in  mind  and  from  what   has  already  been  shown  as  to 
the  time  of  the  rendering  of  the   services  and  the  furnishing  of 
the  materials,   Sandstrom's  notice  of  his  claim  was  served  within 
the  time  as  required  by  the  statute. 

Relative  to  the  claim  of  Ferguson  plaintiffs  in  error  raise 
no  auestion  that  the  well  dug  by  him  was  not   satisfactory  in 
every  respect.        The  sole  contention  of  plpintiffs  in  error  with 
resoect  thereto   apoears  to  be  entirely  a  question  of  fact,   to-wit: 
The  date  of  the  last  work  under  the   contract  necessary  to  make  the 
well  a  complete   job.      The  facts  as  already  stated,   and  the  record 
shows,  that  the  well  was  completed  under   the  contract  on  Au<TUst 
21st,   1929,   the  date  found  by  the  Chancellor.     Personal   service 
of  the  owner  of  the  notice  required  by  the   statute  wa.3  had  on 
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August  22,  1929,  and  1  art  of  court  was  granted  Ferguson  to  file 
his  answer  in  the  nature  of  an  intervening  petition  on  Jecember 
19th,  1929,  and  such  answer  was  filed  on  3aid  date. 

As  to  the  claim  of  Rynskel  Brothers  the  first  contention 
made  by  the  pl-intiffs  in  error  is  that  the  ell- rations  con- 
tained in  the  bill  concerning;  the  lien  notice  v?ere  insufficient 
to  ehOTv  frets  essential  to  give  trie  court  jurisdiction  over  the 
subject  nutter  and  that  there  is  a  variance  between  the  bill  ?nd 
the  decree  and  proof.  It  is  contended  by  the  plaintiffs  in  error 
thrt  the  proof  shows  that  the  notice  of  claims  for  lien  r/as  filed 
on   January  19th,  1939.  The  allegations  in  the  part  of  the  bill 
in  ouestion  are  that  the  date  of  the  last  delivery  was  on  November 
24th,  1928,  and  that  the  complainant a  on  the  19th  day  of  January 
1928,  the  same  being  a  day  within  sixty  days  after  the  date  of 
the  last  delivery  aforesaid,  gave  notice  as  required  by  the  statute 
in  such  a  case  made  and  provided  by  filing  in  the  office  of  t  m 
clerk  of  the  Circuit  Ohu.-t  of  Lake  County,  Illinois,  a  claim  for 
lien,  duly  verified  by  affidavit,  which  said  claim  Tas  then  and 
there  filed  by  the  Circuit  Clerk.   Exhibit  "D"  attached  to  the 
bill  shows  that  the  affidavit  verifying  the  claim  was  swoun  to 
before  Reginald  D.  Hulse,  a  notary  public,  on  January  19th,  1939* 
On  the  face  of  the  bill  there  appears  a  discrepancy.  Obviously 
January  19th,  19?3,  is  not  within  sixty  days  after  November  24th, 
1928;  but  the  Exhibit  itself  shows  it  sworn  to  before  a  notary 
public  on  January  19th,  1929,  and  the  statement  says  that  the  lest 
material  was  delivered  on  the  24th  day  of  November,  1928,  oursuant 
to  a  contract  that. was  made  in  June  1328.  The  claim  itself  is 
endoreed:  "Gen.  No.'  21557 —  Filed  at  3  o'clock  P.M.  this  19th  day 
of  January,  A.D.  19"9 — L.  J.  .7ilmot ,  Olrrk."   It  therefore  would 
seem  to  follow  as  an  irresistible  conclusion  that  the  mistake  is 
purely  a  clerical  error  and  that  in  tyoing  the  bill  an  "8"  *ss 
inserted  in  the  place  of  a  "9".  The  entire  allegation  when  read 

together  simply  means  that  the  claim  for  lien  was  filed  as  required 
by  statute. 
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In  Drollinger  vs.  Cowen,  251  111.  Apo.  ''IB,  the  bill 
contained  the  allegation:  "That  they  fil^d  their  notice  of  claim 
for  lien  *  *  *  *  within  the  statutory  time  in  the  Circuit  Court 
of  Lake  County  in  such  case  made  and  provided. "  A  general 
demurrer  was  sustained  to  the  bill  and  the  defendants,  purchasers 
of  the  premises,  sought  to  sustain  the  ruling  on  account  of  the 
instifficiency  of  the  allegation  concerning  notice.   The  court  on 
page  219  said:   "If  a  special  demurrer  had  been  interposed  ooint- 
ing  out  the  defects  in  the  bill  in  this  respect,  we  h^-ve  no  doubt 
it  would  hrve  been  properly  sustained.   A  general  demurrer  how- 
ever was  not  sufficient." 

In  Beaudry  vs.  "iell,  250  111.  App,  468,  the  bill  of  comoleint 
contained  no  allegation  as  to  the  drte  of  the  completion  of  the 
work.   In  that  case  the  court  on  page  472  said:   "There  was 
attached  to  the  bill  of  complr-int  as  Exhibit  "B"  a  copy  of  the 
statement  of  claim  filed  by  the  complainant  in  the  office  of  the 
clerk  of  the  Circuit  Court.  This  exhibit,  by  appropriate 
allegation,  was  incorporated  in  the  bill,  an^  atated  when  the 
work  and  the  furnishing  of  materials  were  completed.  This,  it 
has  been  held,  was  sufficient  to  eupoly  the  deficiency  in  the 
pleading."   Without  citing  further  authorities  we  think  this 
objection  Is  without  merit.  There  is  enough  shown  by  Rynskel 
Brothers  in  their  bill,  together  with  the  exhibit  attached  there- 
to, to  give  the  court  jurisdiction  and  authority  to  act  upon  the 
same. 

The  decree  is  attacked  by  the  plaintiffs  in  error  on  the 
ground  that  the  lien?  pre  held  to  be  prior  to  the  lien  of  the 
trust  deed  in  ouestion,  and  cases  are  cited  1 n  support  of  their 
contention.  The  cases  relied  upon  by  plaintiff?  in  error  deal  with 
a  situation  where  a  mortgage  was  Ha  previous  encumbrance"  within 
the  meaning  of  Section  16,  chanter  8^,  Smith-Hurd  Rev.  Statutes 
1929 «   In  each  cse  cited  the  trust  deed  was  a  lien  on  the  real 
estate  before  the  contract  was  made  with  the  mechanics  for  their 
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services.  Therein  lies  the  difference  between  the  cases  cited 
and  the  case  at  bar. 

In  the  instant  case  Malick  entered  into  negotiations  with 
the  Liberty  Supply  and  Lumber  Company  in  April  or  Hay  of  19P8  for 
the  ereotion  of  improvements  upon  the  premises  anr"  entered  into 
a  contract  with  the  company  for  the  erection  of  a  building  thereon 
at  a  cost  of  £?5,000.  After  this  contract  was  made  and  before  the 
work  started,  Malick  and  his  wife  executed  the  $25,000  note  and 
trust  deed  and  delivered  it  to  the  Liberty  Supply  and  Lumber 
Coraoany  to  secure  the  payment  for  the  building  thereafter  to  be 
erected.  The  trust  deed  was  recorded  three  days  later  on  May 
3l8t,  19"3.  The  Libf-rty  Supply  and  Lumber  Company  then  undertook 
the  erection  of  the  building  and  the  improvements.  Around  July 
17th,  1928,  the  Liberty  Supoly  and  Lumber  Company  applied  to  the 
Calumet  Bond  and  Investment  Company  for  a  loan  of  $16,000,  offering 
to  oledge  as  collateral  security  for  the  loan  the  .£05,000  trust 
deed.   Before  accepting  the  loan  the  president  of  the  bond  comoany 
made  a  trip  to  the  premises  to  inspect  the  building  which  was  in 
process  of  erection.  Thereafter  the  loan  was  granted  anl  the 
note  of  the  Liberty  3tir>ply  and  Lumber  Company  for  #16,000  was  given 
to  the  bond  com-oany  and  the  $?5,000  trust  deed  end  note  '/.as  pledged 
with  it  as  collateral  security  for  the  loan.  Out  of  the  proceeds 
of  the  loan  so  Bad*  the  bond  company  paid  to  the  Liberty  Supply 
and  Lumber  Company  the  sum  of  $5,000,  retaining  the  balance  until 
after  the  Liberty  Supply  and  Lumber  Company  furnished  to  the  bond 
company  a  statement  showing  its  liability  to  sub-contr, actors.   It 
is  quite  apparent  that  this  was  done  because  the  bond  company 
knew  the  value  of  the  securities  so  pledged  depended  on  paying  off 
the  sub-contractors  who  hed  a  prior  lien  on  the  premises.  This 
statement  was  never  furnished  to  the  bond  company  so  they  did  not 
pay  the  Liberty  Supply  and  Lumber  Company  any  more  money  on  the 
account.  The  decree  on  this  branch  of  the  oase  is  supported  by 
authority. 
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In  Pittsburgh  Plate  Glass  Company  vs.  Kransz,  291  111.  84, 
Boss,,  the  owner,  on  January  15th,  1916,  executed  to  Henry  P. 
Kransz  notes  and  a  trust  deed  for  the  purpose  of  procuring  what 
is  called  a  building  loon  as  is  the  one  in  this  case.  On  March 
15th  or  16th  Boss  contracted  with  Huberty  and  Lohenrich  to  erect 
the  improvement.  Thereafter  the  contractor  made  contracts  with 
the  sub-contractors,  the  defendants  in  error.  The  trust  deed 
held  by  Kransz  to  secure  the  money  he  waa  to  advance  to  nay  for 
the  building  as  it  progressed ,  which  was  executed  on  January  15th, 
1916,  was  recorded  on  April  18th,  1916,  and  the  first  money 
advanced  thereunder  was  on  April  21st,  1916,  -  -  the  sum  of  $88.40, 
and  again  on  May  3rd  the  sum  of  $2197.55.   Thereafter  the  sub- 
contractors completed  performance  on  June  23rd,  July  7th,  July  18th 
and  June  30th,  respectively.  The  decree  entered  declared  the  sub- 
contractors' liens  to  be  orior  to  the  liens  of  the  Kransz  trust 
deed.  The  court  a/proved  of  that  provision  of  the  decree  holding 
the  subcontractors  liens  to  be  orior  to  the  lien  of  the  Kransz 
trust  deed  and  rt  page  89  the  court  said:   H8ome  confusion  has 
arisen  as  to  when  the  lien  arises  and  whether  it  exists  before  the 
statutory  notice  is  given.  That  ourstion  received  the  consideration 
of  this  court  in  Brown  Construction  Co.  vs.  Central  Illinois  Con- 
struction Co.,  234  111.  397.  It  was  there  said:   "In  nroper  cases 
the  lien  exists  whether  notice  is  given  or  not.  The  proviso  in 
section  9  that  the  lien  shall  not  attach  unless  notice  shall  have 
been  served  or  filed,  'simply  means  that  the  incioient  or  inchoate 
lien  of  the  sub- contract or  will  cease,  -  -  not'attach'  to  the  property 
in  the  sense  of  becoming  a  fixed  lien  thereon,'-  -  if  the  notice 
prescribed  by  the  statute  be  not  given.  (St.  Louis  Mi  Peoria  Railroad 
Co.  vs.  Kerr,  153  111.  182).  As  is  said  in  that  case,  any  other 
construction  of  the  statute  would  render  it  inooerative,  because 
it  would  make  the  statutory  lien  subject  to  any  other  lien  nlaced 
upon  the  property,  or  any  conveyance  thereof  made,  after  the 
beginning  of  the  work  and  before  the  notice  was  served  or  filed." 
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(See  also,  3oyer  v.  Keller,  253  111.  106;  Rittenliouse  &  Erabree 
Oo.  vs.  Warren  Construction  Oo.,  264  id.  619.)   The  lien  given  by 
the  statute  exists  from  the  date  of  the  original  contract,  but 
notice  of  the  claim  of  lien  must  be  given  within  the  tine  reouired 
by  the  statute  to  oreserve  md  enforce  it.  The  liens  of  defendants 
in  error  were  not  defeated  by  the  original  contractors  being 
adjudged  bankrupts." 

In  3oyer  v.  Keller,  353  111.  106,  the  oourt  at  page  115  said: 
"The  lien  given  by  the  statute  to  a  mechanic  or  material-man 
for  work  done  or  material  furnished  in  the  erection  or  r  eoair 
of  a  building  will  attaoh  from  the  d^te  of  the  contraot,  and  who- 
ever purchases  the  property  after  the  contract  is  made,  purchases 
subject  to  the  lien  under  that  contract  anr"  is  bound  by  it.  Clark 
vs.  Moore,  64  111.  273;  Springer  vs.  Kroeschell,  161  id..  358." 

Other  cases  are  oited  sustaining  the  contention  of  the  defend- 
ants in  error  relative  to  the  decree  entered  by  the  chancellor 
being  a  orior  lien  to  that  of  the  plaintiffs  in  error. 

We  have  examined  the  other  auestions  argued  by  the  plaintiffs 
in  error.  Of  the  seventy-two  errors  assigned  but  few  are  argued. 

We  conclude,  therefore,  that  the  decree  entered  "by  the  chancellor 
was  right  and  it  is  therefore  affirmed. 

Decree  af firmed. 
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STATE  OF  ILLINOIS,         1 

second  district  J  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this . -day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


'  Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APP 


URT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  /econd  jft&tyfbf   Fe^flaarjr,  in 
the  year  of  our  Lord  one  thousand  nina#hundred"  and  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.  ' 


265  I.A.  616 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Oen,  No.  8330  Agenda  A 


Ueorge  Lauffer, 

Plaintiff  In  error  , 
vs. 
Al  -teel  , 

Defendant  in  error, 


,   .J. 


irror  to  Circuit  lourt  of 
.111  Jounty 


This  suit  wr6  instituted  by  Georee  Lauffer,  ol  intiff  in 
error,  hereinafter  referred  to  as  plaintiff,  I  >^inet  Al  ste*»l, 
def       in  error,  hereinafter  called,  defendant,  in  the  circuit 
court  o*  iill  County  to  reoover  damages  for  the  alienation  of  the 
affections  of  hi  a  wife  by  the  defendant. 

A  jury  trial  was  ha*,  resulting  in  a  finding  in  favor  of 
the  defendant,  Judgment  aeainst  plaintiff  for  costa  o^  suit. 
The  plaintiff  proseoutea  this  writ  of  error. 

The  declaration  originally  consisted  of  one  count  which 
was  filed  on  April  r>0th,  1989.  On  Uay  7th  1930  l^ave  was  obtained 
an*  an  additional  count  was  filed.  To  th<»  oririnal  declaration 
the  defen'->nt  plmd*4  the  general  issue.   After  the  additional 
count  fl|  filed  th*  general  issue  was  re-filed. 

In  the  declaration  it  ia  averred  th«t  the  *efendrnt  alienrted 
the  love  Mb!  affections  of  the  wife  of  the  plaintiff,  confessed 
affection  for  her,  mr«-ie  love  to  her,  an*  vroncrfully  sought  and 
obteined  her  confidence,  and  wickedly,  advised,  ^er«ria*ad  and 
induced  her  to  separata  from  an*  abandon  her  huebnn* ,  th*  -lr-intiff. 

•  Lauffer,  the  plaintiff,  waa  worried  to  hip  former 
wife  about  eighteen  years  before  the  brincinrr  of  this  suit]  they 
lived  on  n   f.-ni  in  ill  lovmty;  in  the  f*»ll  of  19~5  the  -l^intiff 
hired  the  defendant,  as  a  farm  hand,  to  worV  for  him;  lbs  defendant 
worked  for  the  plaintiff  for  about  one  year;  tro*i'.  l«  ."rose  between 
the  toU     KBd   ife  t*n^   they  separated;  shp  !•  ter  filed  a  bill 
and  procured  a  divorce  from  hira  in  which  cans*  h*»  flnde  no  c~nte*t. 
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ihile  the  reoord  does       t    |)MWg   It   la  evident  thnt  she  prnoTtd 
the  divorce  on  account  of  the  fault  of  the  plaintiff.     The 
^1   intlff  claims  that  because  of  the  ohil^ren  he  dirt  not  con- 
tent the  suit  and  made  a  settlement  o^  th*»  nnni»rty  rights  and 
for  the  custody  of  the  ohilrtren.     The  wife  of  the  olaintiff  nro- 
oured  a  divorce  from  him  in     --y  13  7;    gfcg   •  wA   the  defendant  were 
married  on  tr  about  the  8th  day  of  October,  19?8,   an '  the  olrin- 
tllf  took  unto   himself  a   seoond   wife  on  October  17,   19^9. 

A  number  of  reasons  are  p. -signed  by  the  nlaintiff  for  a 
reversal  of  the  Judgment.      It  is  first    contended  by  the  nlpin- 
tiff  th-t  the  conxt   erred  in  oermittinir  the  introduction  of 
ir»elevant  and  remote  testimony.     The  court  allowed  witnesses  to 
testify  to   controversies  between  the  nlaintiff  Ml  > 'in  wife 
chirring  s  number  of  years  orior  thereto.     Just  the  exact  time 
the  record  falls  to  disclose    bat  it  appears  it  wn.g  ten  or  twelve 
years  orevious  to  the  trisl  of  the  case.     The  testimony  corrmlriin- 
ed  of  is  no  doubt  quite  remote  but  we  think   it  co  ild  be  consider- 
ed to  •ietermin*  whether  it  had  any  bearing  on  the  relations  of 
the  former  husbsnd  and  wife,  whether  she  hrd  affection  for  him  ->t 
the  time  she  left  him,   and  the  weight  of  It  was  for  the  Jury.      It 
was  not  reversible  error  to  admit  the  testimony. 

The  eeoond  contention  of  the  Dls.intiff  is  th-t  the  court 

improperly  instructed  the  jury.      In  his   UPgMMKt   h*»  fails  to 

mention  wherein  the  court   erred  in  the  instructions  p-iven  to 

the  Jury.     The  plmlstlfff  does,  however,   rrgue  th-»t  the  court 

err.ed   in  refusinr  to  c-ive  two   instructions  offered  bv  %ni     Inin- 

tiff  which  were  refused.     The  first   refused   instruction  is 

covered  by  other   instructions  gi^en  for  tfct  nil  intiff .      The 

secon-1   refused  instruction  wotild  h?ve  been  of  no  benefit  to  the 

jury  as  there  is  practically  —iking  in  it  not  covered  by  other 

lnst^ictions.      ft  rre  not  oreunred  to    -  t  the  c^urt   er - 

in  the  recusing  of  the  two   instructions  oemplalnse'   ">f  bv  the 

plaintiff.      I«  hnve  examined  the  given  instruction^   ml   're  of 

the  opinion  th  t  the  Jury  were  fully  in->tr"eted   r«  to   the  lr»w  of 
the  case. 


I 
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Under  the  <!vi''«nc«  It  wm  fir  the  Jury  to   say  whether 
or  not  the  defendant  was  guilty  of  the  thing*  complained  of 
against  him  in  the  AMlaratloa*     The  fnot  thrt  the  ">laintir 
not   stnrt  his  suit  until  Ion     r-fter  he  wr*  NOTifi   the  aeoond  time, 

the  f-ot   tY  t  hi<?  wi*>  nrocrtred  a  divorce  from  him  on  acnount  of 
hix»    fotltfl   and   the  further  faot  th- t  the  only  identification  of 
tv    •>  .  H«Tt  offered  in  evidence  by  the  r>ieintiff.   were  the  admissions 
by  hie  former  wife  to  hira  th^t   the  defend ->nt  wrote  the  letter*; 
that   the  letter*   introduced  by  the  nlnintl^f  which  he  claimed 
to  hnve  been  written  to  his  wife  by  the  defendant  ~ere  not 
orl^inrl*  but   ooMep.    th-t   the  ^l*intiff  nr-'cured  the  letters 
from  his  former  wife;    thrt  when  bis  wife  ^r  cured   the  divorce 
from  him  he  nrrff**  t~>   d«*troy  the  letters  but  before  he     e*>tr->ved 
them  he  mprfa  oo->ie~  of  them,  were  all  within  the  rrovre  of  the 
Jury  to   cnnnlder.     All  these  facta  an*    "ir  distances  were  before 
the  jury.     The   jury  saw  and  he^rd  the  witnesses  an^  thereby  had 
the  opportunity  to   Judge  of  the  weight   and   credit  to  be  given 
thera.     ^he  tri*l   court  has  pffirmed  their  finding.     ffci  Jury 
having  been  uror»erly  Instructed  as  to  the  law  of  the  case,  we 
decline  to   interfere  with  their  finding. 

Judgment  of  the  Oircult    rnirt  of  Will    bounty  is   sfflraed. 

Judgment  affirmed. 
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STATE  OF  ILLINOIS. 

second  district  I  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


'  Cirri-  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATE.  COURT, 

Begun  and  held  at  Ottawa,  on  Tulsday,  i*ff^^pond  day  of  Feb: 
the  year  of  our  Lord  one  th/usand  nine  Ji 

within  and  for  the  Second  district ^x  the  State  of  Illin'ois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff/  ,  _g 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8351 


Agenda  16 


Au^nist  Degner 


appellant , 


V8, 


Charles  ff,  Jeanblanc, 

appellee, 


Ar»r»eal  from  the  Circuit  Court 
of  Lee  County 


JETT,  P.J. 

The  record  discloses  that  on  J?nuary  2,  1929,  M.  H«  Herrick, 
a  constable,  by  virtue  of  an  execution  issued  by  W,  H.  Wellraan, 
a  justice  of  the  peace,  in  favor  of  Charles  W,  Jeanblanc,  appellee, 
and  against  Jesse  V.  Degner,  levied  upon  certain  property  in  the 
possession  of  said  execution  debtor  a.nd  advertised  the  ssrae  to 
be  sold,  whereupon  August  Degner,  appellant,  gave  notice  to  said 
constable  of  his  claim  to  the  property  so  levied  upon.  Upon 
receiving  the  notice  the  constable  notified  appellee  of  such  claim 
and  the  cause  was  entered  by  the  said  justice  of  the  peace  on  his 
docket  and  set  for  a  hearing  on  January  29,  1929,  and  appellee  and 
appellant  were  both  notified  to  that  effect. 

It  appears  that  on  January  29,  1929,  at  one  o'clock  P.  li. 
the  justice  of  the  peace  called  the  case  for  trial.  August  De<mer, 
the  claimant,  did  not  appear  but  the  justice  proceeded  to  hear 
the  cause.  The  constable  was  sworn  and  testified.  The  justice 
of  the  peace  found  there  was  no  proof  that  the  property  claimed 
by  the  appellant  belonged  to  him  and  rendered  judgment  against 
the  said  appellant  for  $73*25  costs.  Execution  w^s  issued  and 
levy  made.  Appellant  Degner  notified  the  said  Charles  V«  Jeanblanc 
that  he  would  appear  before  Judge  William  J.  Emraerson,  a  judge 
of  the  circuit  court,  on  March  8,  1929,  and  spply  for  a  writ  of 
certiorari.  On  March  8,  19?9,  a  petition  of  Degner,  appellant, 
for  a  writ  of  certiorari  was  presented  to  the  said  judge  and 
thereupon  an  order  was  entered  that  the  writ  of  certiorari  issue. 
Bond  was  fixed,  filed  and  approved.  >Vrit  of  certiorari  was 
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issued  and  summons  for  aooellee.  On  March  20,  1929,  the  record 
of  the  proceedings  and  judgment  of  the  justi  ae  of  the  peace  were 
certified  to  the  circuit  court  and  filed  by  the  clerk  of  said 
court.  On  October  35,  1930,  a.opellee  moved  the  circuit  court 
to  quash  thf,  writ  of  certiorari  and  assigned  a  number  of  reasons 
therefor.  The  motion  to  quash  the  writ  of  certiorari  was  by  the 
court  sustained.  From  the  order  sustaining  the  motion  to  quash 
the  writ  and  the  ouashing  of  the  seme  the  appellant  Degn^r,  prose- 
cutes this  appeal,  / 

A  number  of  suggestions  are  made  by  the  appellant  for  a 
reversal  of  the  order  of  the  court  ouashing  the  writ.  The  view 
we  take  of  the  case  makes  it  unnecessary  to  notice  all  of  the 
reasons  assigned  by  the  appellant. 

The  statute  provides  that  an  appeal  may  be  taken  in  trials 
of  th.p  rip-ht  of  property  as  in  other  cases  provided  the  same 
is  prayed  for  on  the  day  the  judgment  is  entered  and  a  bond  filed 
within  five  days  from  the  time  of  entering  the  judgment.  The 
statute  also  provides  that  writs  of  certiorari  may  be  sued  out 
in  a  trial  of  the  right  of  property  as  in  other  cases. 

Among  other  things  set  forth  in  the  petition  of  the  appellant, 
it  is  charged  that  the  said  judgment  against  the  said  August  Degner 
was  not  the  result  of  negligence  on  his  part  for  the  reason,  that 
is  to  say;  that  on,  to-wit;  the  28th  day  of  January  A.  D.  19?$, 
at,  to-wit;  the  County  of  Lee,  State  of  Illinois,  prior  to  the 
day  when  said  trial  of  the  right  of  property  was  to  be  had,  H.  A. 
Brooks,  of  the  Oity  of  Dixon,  Lee  County,  Illinois,  attorney  and 
counsellor  for  said  Charles  Jeanblanc  in  said  matters,  end  ff«  F, 
Hawthorn,  of  the  Village  of  Ashton,  Lee  County,  Illinois,  attorney 
and  counsellor  for  said  claimant  August  Degner,  entered  into  an 
understanding  and  agreement  by  and  between  them  in  their  capacities 
as  attorneys  as  aforesaid  respectively ,  that  the  said  trial  of 
the  right  of  property  would  not  be  prosecuted  or  defendawSed  on 
the  said  39th  day  of  January,  1929;  that  said  attorneys  then  and 
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there  agreed  to  a  continuance  of  the  trial  of  the  right  of 
property  aforesaid  until  a  future  date  for  trial,  and  pgreed  to 
inform  their  respective  clients  thereof,  and  th?t  the  drte  for 
the  trial  of  said  cause  would  be  agreed  upon  "by  the  said  attorneys; 
that  the  reason  for  the  agreement  for  the  said  continuance  as 
aforesaid  was  that  the  said  H.  A.  Brooks  was  engaged  for  I  trial 
in  Freeport,  Illinois,  on  a  claim  before  the  arbitrator  in  a 
cause  pending  before  the  Industrial  Commission,  on  the  said 
January  29,  19,39,  at  the  hour  the  said  trial  of  the  right  of 
property  was  to  be  held;  that  the  said  77.  F.  Hawthorn,  attorney 
as  aforesaid,  was  engaged  for  a  trial  in  the  City  of  %lvidere, 
Illinois,  on  the  said  Jainiary  39,  A.  D.  19^9,  at  the  hour  the 
said  trial  of  the  rights  of  property  was  to  be  had;  that  the 
said  H.  A.  Brooks  did,  in  pursuance  of  said  understanding  and 
agreement,  refrain  from  prosecuting  the  said  trial  of  the  right 
of  property  on  the  said  39th  day  of  January,  A.D,  1939,  and  did 
attend  and  take  part  in  the  said  hearing  before  said,  arbitrator 
at  Freeport,  Illinois  on  said  date;  that  the  said  W.  F.  Hawthorn 
did  in  pursuance  of  said  understanding  and  agreement,  refrain  from 
defending  at  the  said  trial  of  the  right  of  property  on  the  said 
29th  day  of  January,  A.  D.  1929,  and  relying  on  the  said  agree- 
ment did  go  to  the  said  Oity  of  Eelvidere,  Illinois;  that  the 
said  v.l .   F.  Hawthorn  did  inform  your  petitioner  that  he,  the 
said  H.  A.  Brooks,  and  the  said  lllfc»d  F.  Hawthorn,  had  agreed 
upon  a  continuance  of  the  said,  trial  of  the  right  of  property, 
and  of  the  agreement  aforesaid,  and  that  relying  thereon,  and 
because  of  said  agreement,  the  said  August  Degner,  your  petitioner, 
did  not  attend  said  trial  or  make  any  effort  to  present  his  case 
at  the  trial  of  the  rig-lit  of  property  aforesaid;  that  on,  to-wit: 
the  39th  day  of  January,  A.D.  1939,  at  to-wit:  The  Oity  of  Dixon, 
Illinois,  the  said  Charles  Jea.nblanc,  without  the  knowledge  of  your 
petitioner,  his  attorney,  or  the  said  H.  A.  Brooks,  did  employ  the 
firm  of  Keller,  Dixon  and  Gehant ,  attorneys  to  represent  him  in 
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the  matter  of  the  trial  of  the  right  of  property,  and  thst  without 
the  knowledge  of  the  said  petitioner,  his  attorney,  or  the  said 
H.  A.  Brooks,  the  said  Charles  Jeanblanc,  did  procure  the  said  firm 
and  they  did  prosecute  for  said  Charles  Jeanblanc  the  said  trial 
of  the  right  of  property,  and  obtained  the  judgment  against  your 
petitioner  aforesaid,  in  the  absence  and  without  the  knowledge  of 
your  petitioner,  his  attorney,  and  of  the  said  H,  A.  Brooks,  he, 
the  said  Oh^rl  s  Jeanblanc  not  having  informed  tht  said  firm  or 
any  of  its  members  that  he  had  employed  the  said  H.  A.  Brooks  in 
said  matter,  and  that  on  the  31st  day  of  January,  1929,  said 
Charles  Jeanblanc  caused  an  execution  to  be  issued  out  of  the  said 
Justice's  Court  in  the  sum  of  $73.25  as  aforesaid. 

It  is  insisted,  in  opposition  to  the  contention  of  ap^ell^nt, 
that  the  appellant  and  his  attorney  were  guilty  of  negligence  and 
for  th-t  reason  appellant  is  not  in  any  position  to  ask  for  the 
relief  sought  as  prayed  for  in  his  petition.  The  petitio n  clearly 
sets  forth  the  fact  that  there  was  an  agreement  entered  into  by 
the  attorneys  oF   the  respective  parties  to  this  cause.   If,  as 
is  stated  in  the  petition,  there  was  an  agreement  that  the  cause 
should  stand  continued  and  be  set  for  hearing  at  some  other  date 
to  be  agreed  upon  toy  the  attorneys  for  the  respective  parties, 
then  the  appellant,  Degner,  had  a  right  to  rely  upon  such  agree- 
ment and  he  st-tes  in  his  petition  th?t  he  did  rely  upon  the 
agreement  and  for  that  reason  he  did  not  appear  before  the  justice 
of  the  oeace  on  the  day  thot  the  cause  had  been  set  for  hearing, 
on  Janu-ry  29th,  1929. 

It  is  also  shown  by  the  petition  that  after  the  agreement 
was  entered  into  for  a  continuance,  appellee  Jeanblanc,  hired 
another  firm  of  lawyers  to  try  the  case  for  him;  that  he  did  not 
inform  the  firm  of  attorneys  employed  that  previously  H.A.Brooks 
had  represented  him  as  his  attorney  in  the  cause.  Appellee  Jean- 
blanc evidently  had  notice  of  the  agreement  for  a  continuance  of 
the  case  entered  into  by  his  attorney  H.  A.  Brooks.  The  proof  of 
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this  is  the  fact  that  he  hired  other  attorneys  to  represent  him. 
Good  faith  and  fair  dealing  reauired  him,  after  knowledge  of  the 
agreement  for  a  continuance,  to  inform  appellant  thrt  he  intended 
hiring  other  attorneys  to  try  the  case  on  January  ?9th,  1989. 

Beam  et  al  v.  Denhara,  et  al,  reported  in  ?,   Scammon,  58, 
was  a  bill  in  Chancery  praying  for  m  injunction  and  for  a  new 
trial.   It  appears  that  a  suit  on  a  »xl  reolevin  bond  had  been 
instituted  in  the  Circuit  Court  of  Madison  County;  that  shortly 
before  the  terra  of  court  to  which  the  writ  in  the  action  on  the 
replevin  bond  was  returnable,  one  of  the  principals  on  the  bond 
became  ill  and  unable  to  attend  the  court;  thrt  he  sent  an  ^gent 
to  court  to  attend  to  his  suit;  that  the  said  agent  called  uoon 
the  attorney  for  the  plaintiff  in  the  suit  on  the  reolevin  bond, 
who  informed  said  agent,  in  view  of  the  circumstances  of  the  case, 
that  said  suit  should  be  continued;  that  notwithstanding  said 
agreement  to  continue  the  case  the  plaintiff  proceeded  to  take  a 
judgment  by  default.  The  court  in  its  decision  at  page  60,  among 
other  things  said:  "The  allegations  in  the  bill  that  the  complain- 
ants neglected  to  make  a  defense  in  consequence  of  the  promise  of 
the  attorney  in  the  suit  to  continue  the  cause  on  the  reolevin 
bond  would,  if  true,  be  sufficient  ground  for  a  oourt  of  equity 
to  grant  relief.  The  complainants,  upon  the  assurance  that  the 
cause  should  be  continued,  were  justified  in  not  being  orer>?red 
for  trial.  The  default  til  consequently  against  good  faith  and 
deprived  them  of  their  legal  rights  to  have  a  trial  on  the  merits. ■ 

The  character  of  agreement  for  a  continuance  as  was  had 
by  the  attorneys  representing  appellant  and  appellee  is  ouite 
general  among  lawyers.  Circumstances  frequently  axise  when 
attorneys  engaged  in  a  general  practice  of  the  law  are  not  prepared 
to  enter  upon  a  trial  and  nre  obliged  to  have  the  case  reset. 
That  is  what  was  done  in  this  case.   It  appears  to  have  been  done 
in  good  faith.  Appellant  relying  upon  the  agreement  did  not 
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appear  for  trial;  he  had  no  knowledge  of  the  judgment  until  after 
the  day  it  was  rendered;  he  could  not  comply  with  the  statutory 
provision  of  giving  notice  for  an  appeal. 

The  effect  of  the  motion  to  quash  the  writ  was  in  the 
nature  of  a  demurrer  to  the  petition  and  admitted  all  of  the 
frets  well  uleaded.  le   think  there  were  sufficienf facts  set 
up  in  the  petition  to  authorize  the  appellant  to  have  a  trial 
uoon  the  merits  of  the  case. 

The  order  of  the  Circuit  Court  of  Lee  County  will  therefore 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this      day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


'  Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  A.PPEL] 

Begun  and  held,  at  Ottawa,  on  Tuesday,  the^econ^; 

the  year  of  our  Lord  one  thousand  nin#  hundred^and  thirtfcr-two, 
within  and  for  the  Second  District  <§£   the  Stjfte  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.' 


265  I.A.  61^ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8355 

Esther  Robson  Parrish, 
(Complainant) 

Plaintiff  in  *rror 


vs, 


Herman  Parrish 
(Defendant) 

Defendant   in   error 


Herman  Parrish 
(dross   Oorarl'inrnt) 

Defendant   in  error  ' 

vs. 

Esther  Robson  Parrish 
(Cross  Defendant) 

Plaintiff  in  error 


Agenda  19 

Bill  for  Divorce 
..rit  of  Error  to  the 
Circuit  Court  of 
Stark  County 


Cross  Bill  for 
Divorce 


JETT,  P.J, 

The  record  discloses  that  Esther  Robson  Parrish  filed  a 
bill  for  divorce  in  the  circuit  court  of  Stark  County,  charging 
Herman  Parrish,  her  husband,  with  extreme  and  repeated  cruelty. 
Herman  Parrish  filed  an  answer  and  also  a  cross  bill  in  which  he 
charged  Esther  Robson  Parrish  with  extreme  and  reperted  cruelty 
and  prayed  for  a  divorce  in  his  said  cross  bill  from  the  said 
Esther  Robson  Parrish. 

After  issue  was  joined  the  cause  was  referred  to  a  special 
master  to  take  and  report  the  testimony.  The  special  master 
took  the  testimony  as  directed  and  reported  the  same  to  the 
Chancellor.  The  Chancellor  heard  the  cause  an^  dismissed  the 
original  bill  filed  by  Esther  Robson  Parrish  and  entered  a 
decree  granting  to  Herman  Parrish  a  divorce  on  the  ground  of 
extreme  and  repeated  cruelty.  It  is  from  the  action  of  the 
Chancellor  in  dismissing  the  original  bill  and  in  granting  a 
decree  as  prayed  for  in  the  cross-bill  that  the  plaintiff  in 
error  prosecutes  this  writ  of  error. 

The  only  issue  before  the  court  is  whether  or  not  there 
is  sufficient  evidence  to  support  the  decree  entered  by  the 
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Chancellor  in  the  dismisaing  if  the  original  bill  for  want  of 
equity,  and  granting  a  divorce  on  the  cross-bill  for  extreme 
and  repeated  cruelty  a8  charged  therein. 

The  original  bill  filed  by  the  olaintiff  in  error,  father 
Robaon  Parrish,  charges  Herman  Parri8h,  defendant  in  error, 
with  8everal  acts  of  extreme  and  repeated  cruelty.   The  evidence 
on  the  part  of  the  plaintiff  in  error  is  confined  almost  wholly  to 
her  testimony.  The  record  discloses  that  there  ie  some  evidence 
of  witnea8ea  as  to  what  the  ^lfiivtift   in  error  told  them;  that 
she  showed  them  a  bruise  that  ehe  had  on  her  shin.  Other  than 
her  own  testimony  there  is  substantially  nothing  in  the  record 
that  is  coraoetent  to  be  considered  to  support  her  contention.  A 
motion  ^aa  ra-^de  before  the  soecial  master  by  defendant  in  error  to 
strike  the  testimony  as  to  what  she  stated  to  certain  witnesses, 
on  the  ground  that  it  was  hearsay  evidence. 

The  defendant  in  error  denied  the  charges  as  preferred 
against  him  by  the  plaintiff  in  error  in  her  original  bill.  In 
addition  to  the  denying  of  the  charges  by  the  defendant  in  error 
a  number  of  witnesses  testified  that  the  general  reputation  of  the 
pi •  intiff  in  error  for  truth  and  veracity  in  the  vicinity  in  which 
she  resided  was  bad.  No  witnesses  were  called  by  the  olaintiff 
in  error  to  sustain  her  reputation  for  truth  and  veracity. 

Herman  Parrish,  defendant  in  error,  testified  to  a  nuiber 
of  acts  of  cruelty  on  the  oart  of  Esther  Robson  Parrish,  olaintiff 
in  error.  The  defendant  in  error  is  corroborated  relative  to  the 
charges  ?e  set  forth  in  his  cross-bill  of  a  number  of  *cts  of 
cruelty  towards  him  by  the  plaintiff  in  error.   If  the  -ote  of  the 
allied  cruelty  as  testified  to  by  the  plaintiff  in  error  were 
true,  then  it  would  necessarily  follow  Ifcst  she  would  be  entitled 
to  a  decree  for  divorce.   In  order  for  her  to  be  entitled  to  a 
divorce  it  was  incumbent  upon  her  to  establish  by  a  greater  weight 
of  the  testimony  the  truthfulness  of  her  allegation?.  Before  a 
decree  oo  rid  be  granted  for  extreme  and  repeated  cruelty  she  would 
necessarily  have  to  be  corroborated  as  to  the  acts  of  cruelty  upon 
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which  she  relied.   It  apoears  that  the  plaintiff  in  error  was 
endeavoring  to  obtain  facts  to  sustain  her  in  the  bill  that  she 
subsequently  filed  praying  for  a  divorce  from  the  defendant  in 
error.  The  record  discloses  that  she  kept  a  diary  of  whrt  she 
termed  "fights  with  her  husband",  during  the  time  she  lived  with 
him.   It  appears  to  have  been  her  habit,  more  or  less,  to  call 
the  neighbors  on  the  telephone  and  tell  them  to  listen  in  at  s 
certain  time  ud  they  would  hear  something.  At  these  times  she 
would  leave  the  receiver  doxn  and  bretend  to  "&e  fighting,  accusing 
her  husband  of  having  a  butcher-knife,  an  axe  or  I  maul  and  she 
would  be  begging  him  and  imploring  him  not  to  strike  her. 

If  the  allegations  of  the  cross-bill  are  true  the  defendant 
in  error  was  entitled  to  a  decree  for  divorce.   The  defendant 
in  error  denied  the  alleged  acts  of  cruelty  charged  to  him  by 
the  plaintiff  in  error  and  as  we  have  already  stated  she  has 
not  been  corroborated  in  her  charges.  The  defendant  in  error 
testipied  to  a  number  of  acts  of  cruelty  an^  is  corroborated. 
It  would  serve  no  goo^  nurnose  to  set  out  the  testimony  -=nd  because 
of  the  character  of  a  part  of  the  testimony,  ar  to  language  the 
plaintiff  in  error  used  toward  the  defendant  in  ^rror,  we  do  not 
care  to  cuote  it  herein. 

In  our  opinion,  in  view  of  the  state  of  the  record  the 
Chancellor  was  clearly  within  the  rule  in  granting  the  decree 
on  the  cross-bill.  There  is  evidence  in  the  record  tending  to 

that  the  plaintiff  in  error  was  improperly  endeavoring  by  the 
use  of  the  telephone  to  obtain  testimony  in  advance  of  the  filing 
of  the  bill  for  divorce;  thr-t  her  standing  in  the  vicinity 
relative  to  her  rermtation  for  truth  and  veracity  was  bad. 

We  conclude,  therefore,  that  the  Chancellor  did  not  err 
in  granting  the  decree.  The  decree  is  affirmed. 

Decree  Affirmed. 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPE] 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fecondiffay  of  February,  in 
the  year  of  our  Lord  one  thousand  nin^hundred  and  thirty-two, 
within  and  for  the  Second  District  of* the  State  of  Illinois: 
Present--The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  G.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff.' 


265  I.A.  616 


BE  IT  REMEMBERED,  that  afterwards,  to -wit:  On 

the  opinion  of  the  Court  was  filed  In  the 
Clerk's  office  of  said  Court,  in  the  word3  and  figures 
following,  to-v/it: 


Gen.  No.  8420 


Ag.  No.  59 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SEC  I'D  DISTRICT 

October  Terra,  A.  D.  1931 


Lee  /adleigh, 

vs. 

John  Xarcher, 


Appellee, 


Appellant, 


Appeal  from  the  Circuit  Conrt  of 
Iroquois  County 


WOLFE,    J: 

The  appellee   started  hie  action  in  assumpsit   in  the  Circuit 
Court  of  Iroquois   County  which  was  tried  before  a  jury  upon  the 
issues  made  by  the  pleadings  set  forth  herein.     The  declaration 
consisted  of  the  oommon  counts  accompanied  by  the  affidavit  of  the 
plaintiff's  attorney  that  the  demand  was  for  money  lent   at  defend- 
ant's reouest;    that  the  plaintiff  loaned  the  defendant    $1500.00  on 
June  1,   1925,   and  a  further  sum  of  #3,000.00  on  June     9,   1925.  That 
after  allowing  all  just  credits,    etc.,   there  is  now  due  and  owing 
the  plaintiff  the   sum  of    $5,248.33. 

The  defendant  pleaded  the  general  issue  and  filed  a  claim  of 
set-off,   for  money  being  due  as  a  balance  on  account  for  goo^s  sold 
and   delivered  to  the  plaintiff,   and  money  paid  out   at  the  plaintiff's 
request.      The  defendant  filed  an  affidavit  of  merits  with  the  plea 
and  averred  that   it  was  the  defendant's  belief  th^-t  he  had  a  good 
defense  on  the  merits  to  plaintiff's   entire  demand;   that  the  -plain- 
tiff never  loaned  him  any  sum  at   any  time;    that  he  was  not   indebted 
to  the  plaintiff  for  money  borrowed, -or  otherwise,   but,   after  allow- 
ing all   just   credits,   deductions  and  set-offs,  the  plaintiff  owed 
the  defendant  the  sum  of  $3,138.04,   being  the  balance  on  account  of 
goods  sold  and  money  paid  out   at  plaintiff's  reouest.     To  the  defend- 
ant's plea  of   set-off  the  plaintiff  filed  a  similiter  and  issue  was 
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joined.  The  jury  found  the  i?sues  in  favor  of  the  plaintiff  and 
assessed  his  damage  at  #3,000.00.  Judgment  was  entered  on  the  same, 
which  was  properly  excepted  to  by  the  defendant,  and  he  brings  the 
case  to  this  court  for  review. 

The  plaintiff  testified  that  he  was  a  farmer  living  at  Herscher 
in  Kankakee  County,  and  that  he  and  the  defendant  had  been  friends 
for  years;  that  the  defendant  was  a  grain-dealer;  that  on  June  1,  1925 
he  had  a  deal  with  the  defendant  on  the  Board  of  Trade  ?nd  gave  him 
$1500.00  to  buy  30,000  bushels  of  September  corn,  the  defendant  to 
handle  the  deal  through  his  commission  men  in  Chicago.   The  plaintiff 
further  testified  that  on  June  29,  1925  the  defendant  came  to  his 
home  and  asked  to  borrow  #3,000.00,  and  stated  that  he  needed  that 
aum  to  nay  for  some  grain;  that  he,  the  plaintiff,  went  to  defendant's 
place  of  business  that  same  afternoon  and  gave  him  a  check  for  #3,000. 
This  check  was  introduced  in  evidence,  and  shows  that  it  was  endorsed 
by  the  defendant.  He  further  stated  in  his  testimony  that  no  receipt, 
or  note  was  given  or  recuested,  and  no  time  fixed  for  the  payment  of 
the  $3,000.00.  That  he  requested  the  repayment  of  this  sum  in  September 
or  October,  1925,  and  that  the  defendant  refused  and  persisted  in  his 
refusal  to  pay,  claiming  that  the  money  went  to  pay  the  loss  on  the 
Board  of  Trade  deal.  He  testified  that  one  of  hip  sons  heard  the 
conversation  on  June  29.  Plaintiff's  two  sons  testified  in  behalf 
of  their  father,  and  in  a  great  many  respects  corroborated  his  testimony. 

The  defendant  testified  that  he  was  in  the  grain,  coal  and  see^- 
business  in  the  town  of  Herscher  and  had  know  the  olaintiff  for  twenty, 
years  or  more;  that  he  bought  grain  from  him  and  sold  him  c^p!   and  seed. 
That  in  May  1925  the  plaintiff  asked  him  whether  he  could  handle  a  trade 
in  corn  on  the  Board  of  Trade:  thpt  the  defendant  answered  that  he  could 
through  his  Chicago  broker.  That  on  June  1st,  1925  as  he  was  going  to 
his  office  late  one  morning,  the  plaintiff  c^me  up  to  him  and  handed 
him  a  check  for  $1500.00,  and  told  him  to  buy  30,000  bushels  of  corn 
for  the  September  opening  market.   That  the  defendrnt  went  to  the 
telephone  and  called  his  commission  house  in  Chicago  ?nd  gave  him  an 
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order  before  the  market  opened  and  advised  them  thnt  the  order  was 
for  the  plaintiff;  thnt  he  received  a  confirmation  showing  thrt  the 
order  had  "been  fulfilled  at  the  price  of  $1.18  per  bushel,  snd  th-t 
he  showed  this  confirmation  to  the  plaintiff.  The  market  price  of 
corn  dropped,  and  in  June  regained  the  price  of  ;1.17  per  bushel, 
but  later  dropped  to  less  than  -tyl.OO.  The  defendant  further  testified 
that  on  June  ?7th,  1925,  the  defendant  called  at  the  plaintiff's  home 
and  told  him  the  situation  relative  to  the  market  end  naked  for  more 
money  to  cover  the  drop  in  price.  That  the  plaintiff  praised  him 
$3,000,00  which  he  paid  to  the  defendant  by  check  on  the  following 
i'onday.  That  on  June  1st,  the  plaintiff  instructed  the  defendant  to 
sell  the  corn  if  it  reached  .>1.?0  per  bushel  ,  and  that  at  another 
time  he  had  instructed  him  to  sell  if  if  he  could  do  so  at  a  loss 
of  only  $1500.00.   That  at  another  time,  the  defendant  asked  the 
plaintiff  for  instructions  as  to  what  to  do  in  regard  to  the  sale  of 
the  corn,  and  the  plaintiff  answered  "he  would  be  fair  in  the  matter." 
On  the  Jflst  of  August,  delivery  being  due  on  the  next  day,  he, ''adleigh, 
told  the  defendant  to  sell  the  corn,  which  the  defendant  did  at  a 
price  of  93  3/8  cents  per  bushel.  The  net  loss  on  the  deal,  after 
commissions,  etc.,  were  paid,  was  $7765.28,  which  he  paid  to  the 
commission  house.   The  defendant  testified  that  after  all  just  credits, 
etc.,  were  allowed  the  plaintiff  there  was  due  from  the  plaintiff  to 
the  defendant  on  account  of  this  transaction  and  the  purchase  orice 
of  coal  and  other  commodities  by  the  plaintiff  from  the  defendant, 
the  sum  of  $3,138.04. 

The  defendant  introduced  the  evidence  of  the  Chicago  Co'i^.ission 
man  to  show  that  the  corn  was  actually  bought  on  the  Board  of  Trade 
through  his  commission  house  on  the  account  of  Lee  Vadleigh,  and  the 
books  of  the  company  showed  that  it  was  carried  on  "account  of  Lee 
T7adleigh  "  to  distinguish  it  from  the  regular  transaction*?  of  the 
defendant;  that  when  the  price  of  corn  fell,  the  loss  was  charged 
to  the  defendant  Karcher,  and  also  showed  the  price  that  the  deal 
was  finally  closed  out  on  August  31st. 
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The  defendant  called  Clyde  Easton,  i  banker  at  Herscher,  of 
which  bank  the  defendant  had  been  a  customer  for  many  years.  He 
testified  that  the  defendant  alwayR  maintained  a  balance  at  their 
bank,  and  had  never  asked  the  br>nk  for  credit.  The  defendant 
offered  testimony  that  this  was  a  bona  fide  deal  for  30,000  bushels 
of  corn,  and  thrt  it  was  not  a  gambling  transaction  as  far  as  he 
was  concerned.  The  rebxrttal  of  the  plaintiff  was  a  general  denial 
of  the  defendant's  testimony. 

It  is  first  insisted  by  the  appellants  that  this  verdict  should 
be  set  aside  for  the  reason  that  the  verdict  is  contrary  to  the  mani- 
fest weight  of  the  evidence.  The  jury  that  tried  the  case  and  the 
tripl  court  all  heard  the  witnesses  testify  and  they  are  in  a  better 
position  than  a  court  of  review  to  pass  upon  the  credibility  of  the 
witnesses.  The  jury  by  their  verdict  have  found  the  issues  in  favor 
of  the  plaintiff,  and  this  court  would  not  be  justified  in  setting 
aside  their  findings  if  they  have  been  properly  instructed  relative 
to  the  law  in  the  case. 

Objection  is  made  to  the  first  instruction  given  by  the  court 
at  the  reouest  of  the  plaintiff,  which  is  as  follows:   "The  court 
instructs  you  that  the  defendant,  John  Karcher,  by  his  fourth  plea, 
admits  that  he,  said  John  Karcher,  is  indebted  to  the  plaintiff,  Lee 
Vadleigh,  in  the  sum  of  $3000,00  but  alleges  that  the  plaintiff,  Lee 
Vadleigh,  is  indebted  to  him,  the  defendant,  John  Karcher,  in  a  sum 
of  money  in  excess  of  the  said  sum  of  $3000.00."   "And  the  Court 
fur  ther  instructs  you  that  the  burden  of  proof  under  said  fo->irth 
plea  is  upon  the  defendant,  John  Karcher,  to  prove  by  a  preponderance 
of  the  evidence  thrt  the  plaintiff,  Lee  Wadleigh,  is  indebted  to  the 
said  defendant,  John  Karcher,  over  and  ai>ove  the  said  sum  of  $3000.00 
before  you  will  be  justified  in  finding  a  verdict  for  any  sum  of  money 
whatsoever  in  favor  of  the  said  defendant,  John  Karcher,  ?nd  against 
the  plaintiff,  Lee  ./adleigh."   This  form  of  instruction  has  been 
repeatedly  condemned  by  our  courts.   It  will  be  borne  in  mind  that 
the  defendant  filed  a  plea  of  the  general  issue  which  placed  the  burden 
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on  tie  plaintiff  of  proving  his  entire  case,  and  this  instruction 
would  tend  to  mislead  the  jury  relative  to  the  issues  they  have  to 
try;  it  h^s  ■  tendency  to  inform  the  jury  that  they  can  use  the 
facts  set  forth  in  the  speoial  olea  as  evidence  of  what  the  plea 
of  general  issue  denies.  In  the  case  of  barker  vs.  Barth,88  111. 
App.  P.  28,  the  court  in  passing  upon  a  similar  instruction  used 
the  following  language:  "This  position  cannot  be  maintained.  The 
general  issue  and  special  pleas  of  set-off  were  pleaded  t^  the 
whole  declaration,  and  the  decision  of  the  issues  made  to  such 
pleas  could  be  determined  only  by  the  evidence.  Under  our  svstem 
of  oleading,  the  defendant  may  plead  as  many  pleas  as  he  deems 
necessary  for  his  defense,  however  inconsistent  they  may  be,  and 
-n  admission  made  by  any  one  pier,  cannot  be  used  against  him  on  an 
issue  made  by  another  plea.  For  instance,  if  the  defendant  pleads 
the  general  issue  and  a  special  plea  in  confession  and  avoidance, 
the  latter  plea  necessarily  admits  that  the  plaintiff  has  prima 
facia  a  cause  of  action;  but  the  plaintiff  cannot  use  this  admission 
as  evidence,  and  must  prove  his  case  Hi  the  issue  made  by  the  plea 
of  the  general  issue,  as  if  there  were  no  special  plea.- 

This  same  rule  has  been  followed  by  this  Court  in  McPherson 
vs.  Board  of  Education  335  App.  page  4?9,  and  in  Bradley  vs.  Auto- 
mobile Insurance  Exchange  ?27  111.  Page  576,  and  numerous  other 
authorities  have  been  cited  holding  to  the  same  effect. 

The  second  instruction  given  on  behalf  of  the  plaintiff  to  the 
jury  is  also  criticised  by  appellant.  This  form  of  instruction  has 
been  repeatedly  criticised  by  our  Supreme  Court  and  Appellate  Courts 
as  singling  out  oert.^in  facts  and  giving  undue  emphasis  to  what  the 
jury  should  consider  in  making  up  their  verdict.   In  passing-  upon  a 
similar  instruction,  our  Supreme  Court  in  Evans  vs.  Dickie,  117  111. 
at  page  ?93,  "      have  this  to  say:   HThe  giving  of  the  sixth 
instruction  for  plaintiff,  as  was  done,  was  also  error.  It  was 
faulty  for  several  reasons.  It  is  a  mere  summary  of  the  principal 
facts,  as  plaintiff  insisted  they  were,  and  the  conclusion  to.be 
drawn  f ro «  such  facts,  stated  by  the  court  as  a  matter  of  law.  That 
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mode  of  instructing  is  little  less  thaa  the  decision  of  the  whole 
case  by  the  court,  and  the  practical  effect  is  to  withdraw  the  cr>se 
from  the  jury.  It  might  as  well  have  been  withdrawn  fron  the  jury- 
in  terms,  so  far  as  anything  was  left  for  their  decision.   aft  a  more 
serious  objection  appears  on  a  close  reading  of  the  instruction.   It 
is  seen  it  assumes  as  facts,  matters  that  are  pni  were  the  subject  of 
■  serious  contention  between  the  parties.   This  is  not  allowable,  end 
is  a  most  hurtful  mode  of  instructing  the  iury.  Aside  from  this, 
another  most  serious  error  exists  in  this  instruction.   It  excludes 
from  the  consideration  of  the  jury,  by  its  summary  of  alleged  facts, 
the  defense  insisted  upon,  which  certainly  has  some  testimony  in  its 
support."  We  think  th-^t  the  tri^l  court  erred  in  giving  this  in- 
struction. Vaughn  vs.  General  Director  of  Railroads,  218  ano.  po^e  575. 

The  3rd  and  4th  instructions  given  on  behalf  of  the  plaintiff  are 
criticised  by  the  rpr>ellant ,  but  we  do  not  believe  that  these  instructions 
are  subject  to  the  criticism  that  the  appellant  makes.  The  cotrrt 
refused  to  instruct  the  jury  as  reouested  by  the  defendant  on  the 
purchase  of  commodities  for  future  delivery,  we  see  no  reason  why 
this  instruction  should  not  have  been  given  in  view  of  the  fact  that 
the  court  gave  the  plaintiff's  instruction  No.  4.  In  this  case 
there  was  a  sharp  conflict  relative  to  the  nature  of  this  transaction, 
aril  the  evidence  is  so  nearly  equally  balanced  that  the  instruction 
should  be  accurate.   It  is  our  opinion  that  on  account  of  the  giving 
of  the  first  and  second  instructions  for  the  plaintiff  that  this 
judgment  should  be  reversed  and  the  cause  remanded  to  the  Circuit 
Court  of  Iroquois  County,  which  is  accordingly  done.' 

Reversed  and  Remanded. 
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STATE  OF  ILLINOIS. 

second  district  !  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause, 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this , day  »*' 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-— 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  . 


AT  A  TERM  OF  THE  APPELLATEflflURT. 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  s/coyd  day  of  February,  Jin 
the  year  of  our  Lord  one  thousand  nine  lundpef  and  thirty-two, 
within  and  for  the  Second  District  of  /he  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  J1TT,  Presiding  Justice. 
Hon.  PEED  S,  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff/       tf>  /%   p  t      %         r%   - 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk' n   office  of  said  Court,  in  the  words  and  figures 
following,  to-wlt: 


8445  Ag.  35 

In  the  Apoellate  Court  of  Illinois 
Second  District 
October  Term,  A.  D.  1931 
Andrew  Aroch,  Administrator 
of  the  Sstate  of  3tephen  Aroch, 
Deceased, 

Appellee,    Appeal  from  the  Circuit  Court 
vs.  of  ill  bounty. 

Chicago  &  Joliet  Transportation  " 
Company,  a  Corporation, 

At>Toella.nt , 

Wolfe,  J: 

This  is  an  action  brought  in  the  Circuit  Court  of  ill 
County  by  Andrew  Aroch,  as  administrator  of  the  estate  of  Stephen 
Aroch,  deceased,  against  the  Chic- go  and  Joliet  Transportation 
Company  to  recover  damages  f~>n  account  of  the  death  of  Stephen 
Aroch  caused  by  reason  of  the  alleged  negligence  of  the  said 
Company.  A  jury  trial  was  had  and  resulted  in  a  verdict  and  judg- 
ment to  the  amount  of  #4000,00  being  rendered  against  the  company, 
which  urosecutes  this  appeal. 

The  appellant  assigns  twelve  alleged  errors  of  the  trial 
court  as  reasons  for  the  reversal  of  the  judgment.   In  view  of  the 
conclusions  we  have  reached  in  the  case,  we  consider  that  only  two 
of  these  assigned  should  be  decided  by  the  court.   It  is  contended 
by  the  auaellant  th^t  the  trial  court  erred  in  overruling  its 
motion  in  arrest  of  the  judgment  for  the  reason  thr>t  the  declaration 
is  not  sufficient  to  sut»t)ort  the  judgment;   It  is  also  urged  by  the 
appellant  that  the  trial  court  erred  in  giving  improper  instructions 
to  the  jury  on  reauest  of  the  appellee. 

The  declaration  consists  of  two  counts  and  alleges  in  the 
first  count  that  the  appellant  engaged  in  the  business  of  operating 
buses  for  the  conveypnoe  of  passengers  for  compensation  over  the 
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street8  in  the  City  of  Joliet;  that  it  was  the  duty  of  the  apoellmt 
when  so  operating  its  buses  to  exercise  reasonable  caje  not  to 
wilfully,  wantonly  and  recklessly  injurf  a  person  riding  on  the 
outside  of  its  buses  when  in  motion;  that  on  Auguet  27,  1930,  at 
11  o'clock  P.M. ,  Clarence  Green,  a  servant  and  enroloyee  of  the 
appellant,  was  managing  one  of  appellant's  buses  in  an  easterly 
direction  on  Clinton  street  in  said  city  in  and  through  a  subway 
under  railroad  tracks  which  were  sustained  by  uoright  oillars  or 
piers,  when  Steohen  Aroch,  then  thirteen  years  old,  was  riding 
on  the  outside  of  appellant's  said  bus;  that  Green,  knew,  or  by 
the  exercise  of  reasonable  care  could  have  known  that  Stephen 
Aroch  w^s  riding  on  the  outside  of  the  bus  on  the  north  side  thereof; 
that  Green  then  and  there  recklessly,  wilfully  and  wantonly  drove 
and  managed  said  bus  at  a  r-^te  of  20  miles  per  hour,  at  a  distance 
of,  to-wit,  six  inches  from  the  upright  pillars  in  the  subway, 
and  by  reason  of  the  close  proximity  of  the  bus  when  in  motion  to 
the  oillars  and  as  a  direct  result  and  in  consequence  of  defendant's 
wilful  and  wanton  conduct  in  the  operation  of  the  bus,  said  Steohen 
Aroch  was  crushed  between  the  oillars  and  the  bus,  and  was  thrown 
from  the  bus  to  the  oavement  and  fatally  injured  from  the  effects 
of  whio  h  he  died,  etc. 

The  second  count  contains  the  same  allegations,  by  way 
of  inducement,  as  are  in  the  first  count,  but  alleges  further  that 
the  subway  was  paved  with  brick  to  a  width  of  27  feet  with  upright 
pillars  underneath  the  railroad  tracks  in  the  center  of  the  roadway 
dividing  the  north  cart  from  the  south  half,  to  a  width  of  18  feet 
on  each  side  of  the  center  oiers  for  the  use  of  Vehicles  moving 
under  said  railroad  tracks;  that  when  Green  was  operating  the  bus 
near  the  subway,  three  boys,  including  Stephen  Aroch,  were  riding, 
or  about  to  ride,  on  the  outside  of  the  bus,  and  Green  stopoed 
the  bus  and  caused  the  boys  to  leave  the  outside  of  the  bus  and 
thereafter  the  boys  returned  and  got  onto  the  bus;  that  Green 
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resumed  his  ooaition  in  t  he  bup  an^  he  stated  in  Wl^ttlHI,  'thnt 
he  would  give  them  a  headache'  .  And  when  Green  knew,  or  in  the 
exercise  of   reasonable  care  could  hve  known  that  the  boys  returned 
to  the  outside  of  the  bus  and  were  riding  thereon;  that  Green,  with 
p.n  unobstructed  space  of  18  feet  in  width  on  the  south  half  of  the 
Clinton  street  subway  on  which  he  operated  the  bus,  recklessly, 
wilfully  and  wantonly  operated  the  bus  at  i  r.-.te  of  twenty  miles 
an  hour  within  a  distance  of  six  inches  from  the  center  pillars 
of  the  subway,  and  one  of  the  fenders  on  the  north  side  of  the 
bus  scraped  against  the  pillars,  and  as  a  direct  result  and  in 
conseauence  of  the  wilful  ajid  canton  operation  of  the  bus  by  Green, 
the  decedent,  who  was  riding  on  the  north  side  of  the  bus  was 
crushed  between  the  said  bus  and  the  metal  pillars  of  the  subway, 
etc. 

The  declaration  alleges  that  the  bus  driver,  Green,  operated 
the  bus  at  a  rate  of  twenty  miles  per  hour  within  a  distance  of  six 
inches  from  the  pillars  of  the  subway.  These  allegations  do  not 
recite  a  state  of  facts  showing  such  gross  want  of  care  by  Green 
as  to  indicate  a  wilful  disregard  of  consecuences  or  a  willingness 
to  inflict  injury.  Nor  does  the  declaration  contain  any  allega- 
tions that  Green  operated  the  bus  in  utter  disregard  of  the  safety 
of  others,  nor  do  any  averments  appear  in  the  declaration  from 
which  the  conclusion  can  be  drawn  that  the  bus  was  so  operated 
by  Green.  The  facts  alleged  in  the  declaration  do  not  justify  the 
presumption  of  wilfulness  on  the  part  of  Green  without  his  knowledge 
of  the  dangerous  position  of  the  intestate.  The  charge  in  the 
declaration  does  not  bring  the  cese   within  the  rule  laid  ftm  in 
the  case  of  Bremem  v.  L»E.  &  W.  R.  R.  Co.,  318  111.  11,  that  the 
defendant  need  not  be  aware  of  the  position  of  peril  of  ■  tres- 
passer if  the  negligence  of  the  defendant  is  so  gross  as  indicates 
a  wilful  disregard,  of  consequences  or  a  willingness  to  inflict  injury. 
The  facts  alleged  in  the  declaration  are  not  such  that  it  can  be 
said  that  the  bus  was  being  operated  in  wanton  and  wilful  disregard 
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of  the  rights  and  safety  of  the  public,  of  which  the  intestate  was 
a  r>art,  so  th*t  Green's  negligence,  if  any,  was  wilful  before  he 
was  aware  of  the  perilous  oosition  of  the  intestate.   In  other  words, 
the  appellant  did  not  owe  the  intestate  the  duty  not  to  drive  the 
but  within  six  inches  of  the  pillars  in  that  part  of  the  street 
devoted  to  vehicular  traffic,  unless  Green  knew  th-t  the  intestate 
was  in  R.  position  of  danger  from  collision  with  the  pillars  by 
being  on  the  outside  of  the  bus. 

The  allegation  that  Green  had  knowledge  of  the  position  of 
danger  of  the  intestate  on  the  outside  of  the  bus  was  a  material 
one  and  was  to  be  proven  by  the  plaintiff  to  make  out  his  case. 
That  the  averment  of  the  declaration  in  the  alternative  that  Green 
knew,  or  by  the  exercise  of  reasonable  care  could  have  known  that 
the  intestate  was  riding  on  the  outside  of  the  bus,  fM  suMect  to 
demurrer  must  be  conceded  on  the  ground  that  such  an  averment  was 
not  a  positive  allegation  of  knowledge.  (Mengelkamp  v.  Consolidated 
Coal  Co.,  259  111.  305).  As  a  charge  of  negligence  and  a  charge 
of  wilful  and  canton  conduct  are  independent  and  separate  and  have 
nothing  in  common,  it  is  also  clear  that  an  action  chrrging  wilful 
conduct  cannot  be  based,  or  predicated,  on  an  allegation  of  a 
failure  to  exercise  reasonable  care. 

The  ropellant  did  not  demur  to  the  declaration,  and  its 
sufficiency  to  support  the  judgment  is  now  being  tested  un^er  the 
motion  in  arrest  of  the  judgment  made  in  the  lower  court  after 
verdict.   After  verdict  all  intendments  and  presumptions  are  in 
favor  of  the  sustaining  of  the  declaration,  and  if  it  contains 
terms  sufficiently  general  to  include,  by  fair  and  reasonable 
intendment,  any  matter  necessary  to  be  pro  wsd  and  without  which 
the  jury  could  not  have  given  the  verdict,  the  want  of  such  express 
averment  of  such  matter  is  cured  by  verdict.  3argent  Co.  v.  3a.ublis 
215  111.  423.  'Yhere  a  detrarrer  is  not  interposed  to  a  declaration 
and  thp  sufficiency  of  the  declaration  is  cuestioned  after  verdict 
on  "the  ground  that  it  does  not  state  a  cause  of  action,  the  declara- 
tion is  to  be  liberally  construed.  Smith  v.  Rutledge,  33?  111.  150; 
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Wilson  v.  St.  Joseph  (Mo.  App.)  123  S.  W.  504.   In  the  absence 
of  a  demurrer,  in  determining  whether  or  not  a  declaration  will 
support  the  judgment  where  there  are  alternative  averments,  the 
declaration  must  be  tested  by  the  stronger  alternative.  Woodward 
Iron  Co.  v.  Burp-es,  219  Ala.  136  -  121  So.  399. 

The  sufficiency  of  the  declaration  must  be  determined  from 
the  language  of  the  declaration  itself.  O'Brien  v.  Chicago  Ry. 
Go.  293  111.  140.  We  think  under  the  rules  announced,  that  by 
fair  and  reasonable  intendment,  and  that  knowledge  was  necessarily 
to  be  proved  by  the  apoellee,  it  appears  from  the  declaration  th- t 
the  bus  driver,  Green,  after  knowledge  of  the  presence  of  the 
intestate  on  the  north  outside  of  the  bus,  wilfully  drove  the 
bus  close  to  the  pillars  and  as  a  result  of  such  wilful  conduct 
of  Green  the  intestate  ras  crushed  against  one  of  the  pillars. 
That |  therefore,  it  was  not  essential  that  the  declaration  allege 
that  the  intestate  was  wilfully  injured  by  the  servant  of  the 
appellant.   Harris  v.  Figgly  Viggly  Stores,  235  111.  Aop.  392; 
P.C.O.  &  St.  L.  Ry.  V.  Kinnare,  203  111.  588;  './illiams  v.  Kappan, 
242  111,  App.  166;  Jeneary  v.  C.  i  I,  Traction  Co.,  306  111.  392. 

Another  error  assigned  by  the  appellant  is,  that  the  court 
erred  in  giving  to  the  jury  at  the  request  of  the  appellee,  in- 
struction No.  5,  which  is  as  follows:   HIt  is  a  question  of  fact 
for  the  jury  to  determine  from  a  preponderance  of  the  evidence 
and  under  the  instructions  of  the  court,  whether  or  not  the  death 
of  Stephen  Aroch  was  caused  by  the  wilful  and  wanton  negligence 
of  the  defendant's  servant  in  operating  its  bus  under  the  viaduct 
on  Clinton  street  so  as  to  cause  said  3tephen  Aroch  to  be  thrown 
from  said  bus."  Upon  examination  of  the  evidence  we  find  that  the 
case  is  a  close  one,  and  that  the  instructions  given  to  the  jury 
should  not  have  been  subject  to  misinterpretation  by  the  jury. 
This  instruction  is  subject  to  the  construction  that  the  court 
assumed  that  the  wilful  negligence  of  the  appellant  was  proved 
by  the  evidence  and  the  jury  should  determine  only  the  cause  of  the 
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death  of  the  intestate.     vje  think  that  the  giving  of  this  instruct- 
ion  in  this  case  was  reversible  error  and  &■  the  oase  iiust  be 
reversed  and  remanded  for  that  reason,   *e  deem  it   improper  to 
state  an  analysis  of  the  evidence.      1%  -re  also  of  the  opinion 
that   instructions  to  the   effect  that  the  appellant  by  the  exercise 
of  reasonable  care  could  have  discovered  that  the  intestate  m  on 
the  bus,    should  not  be  given  in  the  event  thflsra  Is  a  re-trial  of 
the   case.      The   judgment   is  hereby  reversed  and  case  remanded. 

Reversed  and  reraanrled. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court.,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


COURT, 


AT  A  TEEM  OF  THE 


Begun  and  held  at  Ottawa,  on  Tuesday,  ttye  second  d/y  of 
the  year  of  our  Lord  one  thousand  n/ne  hundred 
within  and  for  the  Second  Di3tricl/of  the  State  of 
Present  —  The  Hon.  THOMAS  M.  JETT,  Presiding  Justice. 
Hon.  FRED  CI.  WOLFE,  Justice. 
Hon.  JAMES  S.  BALDWIN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
E.  J.  WELTER,  Sheriff '.  2  fi  ^  fi  1  *7 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 


the  opinion  of  the  Court  was  filed  in  the 


Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8449  Ag.  38 

In  the  Apnellpte  Court  of  Illinois 
Second  District 
October  Tern,  A.  D.  1931 
Thorn? s  .7.  O'Mearr,  Administrator 
of  the  Estate  of  Charles  L,  Elward, 

Deceased,  Appeal  from  the  Circuit 

Apoellant  Court  of  La  Salle 

vs.  County,  Illinois 

The  Chicago,  Rod:  Island  4  Pacific 
Railway  Company,  a  corporation, 

Appellee 

Wolfe,  J: 

The  defendant  railway  company  has  a  double  track  railroad 
running  through  the  City  of  La  Salle,  Illinois,  in  an  easterly 
and  westerly  direction.  On  the  north  side  of  the  tracks  in  the 
City  of  La  Spile,  the  company  maintains  a  passenger  station. 
West  of  the  station  and  on  the  north  side  of  the  track,  is  a 
brick  platform  extending  westerly  for  several  hundred  feet, 
'or  a  distance  of  forth  or  fifty  feet  east  of  the  station  and 
running  parallel  with  and  between  the  tracks  for  a  distance  of 
about  one  block  west  of  the  station,  is  a  oinder  walk.   This 
cinder  walk  is  used  by  the  employees  of  the  company  in  loading 
and  unloading  -nail  and  express  on  the  oassenger  trains  of  the 
defendant  company.   It  is  also  used  by  passengers  in  hoarding 
and  getting  off  of  the  trains. 

On  the  morning  of  February  18,  1938,  Charles  L.  Elward  had 
been  to  his  place  of  employment  at . Smith- Adams  Company  on  the 
south  side  of  said  railroad  track?.  After  a  conversation  with 
other  employees  and  officers  of  the  company,  he  left  the  office, 
presumably  on  his  duties  as  a  salesman  for  said  company.  That 
was  the  last  th^t  he  was  ever  seen  alive. 

,  John  M.  Gould,  a  fellow  salesman,  was  at  the  office  of  the 
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oompany  at   the   rant  tine  and  saw  &lward  leave  the  office  about 
7:?0  A.  }'.      ilould  left  the  office  a  r.iinute  or  two  later.     He  went 
eastward  to  what   is  known  as   Qreve  Coeur   street,   and   then  turned 
north  towards  the  railroad  tracks  across   said,  street.   Ae  hp  approach- 
ed  th^  railroad  trad's  the   gstofl  were  do^n  across  the   street   and 
the  Golden  State  Limited,    a  train  of  the  defendant' s  known  M 
eastbourd  ITo.   4,  was  passing  over  the  crossing.      It  int  travelling 
at   the  approximate  rate  of  40  to  45  miles  per  hour,   on  the  eastbound 
tracks  of  the  defendant,   a  freight  train  was  going  west  on  the 
westbound  tracks   at  I    speed  of  15  miles  per  hour.      The  engine  of 
the  freight  train  was  rest  of  the  crossing  nd   the  rear  end  of  the 
train  was  somewhere  east  of  the  passenger   station.     The  Golden 
State  Limited  did  not   stop,   but  disappeared  in  the  distance  to 
the  ftast*      After   it  hod  passed,  C-ould  saw  the  body  of  Elrsrd 
lying  on  the  platform  between  the  two  main  tracks.     The  back 
portion  of  hli  Iftid  had  been  crushed  and  he  WWM  apparently  de&d 
at  the  time  Gould  discovered  him. 

Thomas  J#  O'Meara,   administrator  of  the  Estate  of  Charles 
L.      Elward,   started  suit   in  the  Circuit   Court  of  La  Ssile  County, 
Illinois,   to  recover  damage  for  the  death  of  the  deceased,   alleg- 
ing that  his  death  was  caused  by  the  negligent  operation  of  the 
passenger  train  of  the  defendant.      The  declaration  consisted  of 
eight   counts.      The  first   count  was  a  general  negligence  count. 
The   second  and  third  counts  allege  a  violation  of  the  ordinances 
of  the  City  of  La   Salle  limiting  the  speed  of  trains.      The 
fourth  count   alleges  the  operation  of  i  train  at  an  excessive 
r^te  of   speed.     The  fifth,    sixth,   seventh,   and  eighth  counts 
are  identical  respectively  with  the  second,   third  and   foixrth 
counts,    except  that   each  of  then  alleges  that  the  defendant 
was  then  and  there  engaged   in  inter-state  commerce.      To  this 
declaration,   the  defendant  pleaded  the  general  issue.     A   jury 
was   empaneled  to  try  the  case,   and  at   the  close  of  the  plaintiff's 
testimony,   on  motion  of  the  defendant,   the  court   instructed  the 
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jury  to   "find  the  defendant  not  guilty."      The  jury  found  as 
instructed,    judgment  was  entered  on  the  verdict  dismissing  the 
cane   at  plaintiff's   coat,    and  ftt  to  .1   here   to   this  court   on 

appeal  f:>r  review. 

The  first   ouestion  raised  by  the  ayptUaxtf   in  suoport  of 
their  contention  is  that  the  court   erre;:   in  directing  the  jury  to 
find  the  issues  for  the  defendant,    as  they  dir*.     They   claim  they 
made  a  prima  facie  case  of  negligence  in  shoeing  the  v-  %(  eed 

at  whiclj  the  p&cawngex  train  in  question  was  travelint-  i  ',   th«  friM 
it  passed   through  the  City  of  La  Salle,    and  th^t  the  plaintiff's 
intestate  was  killed;    thrt  the  jury  should  have  been     permitted 
to  pass  upon  the  cuestion  whether  this  rate  of  speed  at  rhich  this 
train  was  traveling.'  was   such  a  negligent  operation  of  the  tor 
that   it  was  the  proximate  cause  of  the  death  of  the  deceased.      It 
will  be  observed  in  the  declaration  fUe4  by  the  plaintiff,  th-t  in 
no  count  do  they  charge   'a  wanton  or  wilful'    act  of  the  defendant. , 
but   all  of  the    counts  charge  negligence  of  the  defendant  of  none 
kind   in  the  operation  of   its  train. 

There  was  no   eye-witness  to  the  accident    =nd  no  one  knows, 
as  far  ai  the  record  discloses  \7h~t   causel  the  depth  of  Sl^ard. 
Thether  he  was   struck  by  the  appellee's  passenger  or  freight  train, 
no  one  knows.     The  appellants  charge  in  their   declaration  th  t  he 
was  struck  by  the  passenger  train  and  killed.     The  burden  of  proof 
was  upon  the  appellmts  to  establish  this  fact,      '/hile  such  facts 
may  be  established  by  circumstantial   evidence  still  the  facts 
and  circumstances  relied  upon  to  prove  such  an  allegation  must  be 
more  than  a  mere  guess  or  conjecture  or  surmise.     Anderson  v. 
Chi.   R.   I.   |  Pac.  Ry.   PA2  App.   337;   Ohio  Vault  Building  Company 
vs.   The  Industrial  B*ft*d   of   Illinois,    ?77   111.   96;    O'Connor  vs. 
Aluminum  Ore  Company,    "24  111.   App.   613.      Such  facts  cannot  be 
established  by  circumstantial  evidence   unless  they  ?re  of   such 
a  nature  and  so  related  to   each  other  that   the  only  reasonably 
conclusion  that   can  be  drawn   from  such  facts  find   circumstances 
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ie  that  Elward  was  killed  by  being  struck  by  the  passenger  train 
of  the  appellee.     Under  the  facts  and  circimstancee  in  this  case, 
it    |MM  tc    tti   it    is  irruch  more  lbl«  to   presone  that   the 

freight  train  caused  th  of  plaintiff* •  intestate  rc.ther 

than  the  fast  Bering  passenger  train.     In  fact,  there  ir  no 
evidence  in  the  record  as  tc   the  "ir-.-r.fr   in  which  the  deceased 
met  his  death. 

The  eridenee  ■hew  thrt  Heard  had  sorted  for  Snith-Ad- 
Company  for  quite  •  number  of  yesrsj    that  he  was  down  at  the 
office  and  crossed  the  Reek  Island  track  practically  erery  day; 
thrt  on  the  noraing  he  vp.s  killer!  he  had  beer  at  the  office  gad 
was   going  to    sell  groceries  for  his  firn;    that  the   soeldettt 
happened  about    7:30  A.    M. ,    anr1   there  was  r-.o   trair   en  tb**  Pock 
Island  Railroad  that  was  due  to   stop   it   this   station  emtil  10  A.M., 
that   trains  were  frequently  passing  on  tfct  west- bound  or   cart-bound 
track,   or  both  at   any  time.      The  evidence  farther   shows  that  ."r. 
',11    ard  had  been  in  good  health  and  there  were  no   defects  in  his 
hearing.,    sad  so  far  as  the  record  discloses  there  w=s  no  reason 
why  he   should  walk  on  this  cinder  path  between  the  tracv-s  of  the 
defendant   rather  than  ge  on  the  north  side  where  the  brick  pare* 
ment   iat   or  go   on  ue  Oreve  Coeur  street  v;p  to  First   Street.      Whether 
the  deceased  was  a  trespasser  on  appellee's  property,   under  our 
view  of  tie  case  it   is  not  necessary  for  us  to  decide,   for  we 
think  the  record  discloses  that  the  deceased  CLward  Ugeat 

in  walking  St  the   side  of  this  freight  train  when  he  knew  that 
another  train  was  liable  to   come  in  from  the  Test   st   °ny  ttotj 
and  it  was  his  negligence  that  was  the  proximate  cause  that 
produced  his  death. 

In  our  opinion  the   TLrciit  Court  of  La  Salle  County  cvamitted 
no   error  in  directing  a  verdict  for  the  defendant    and  dismissing 
the  case  at  plaintiff's  cost. 

The  judgment  of  the  Circuit  Court  of  La.  talis  Counts  is 
hereby  affirmed. 
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second  district  I.  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 
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Begun  and  held  at  Ottawa,  on  Tuesday,  tjte   seconf  fay  of  February,  fin 
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BE  IT  REMEMBEREL,  that  afterwards,  to-wit:  On 

the  opinion  of  the  Court  was  filed  in  the 
Clerk' 3  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8453  Ag.  No.  41 

IN  THE 

AP  ELL ATE  ! 

ctv.  19  ?   rn,  A. 

Adam  ix««, 

Appellee, 
vs.  neal  from  the  Circuit  Court 

Kei'.--      wmm   Mkisg   <o.,  of  ilanehn  rtv. 

Appellpnt 

'E,  J: 

In  the  Circuit    vntrt  of    -lnnebajm    )ounty,   the  appellee  secured 
p  verdict  and   Judcraent   ag-lnst  the  nppell"nt   In  rn   ^ctl^n  f<->r  per- 
sonal  Injuries   sustained  by  the  sjspdnti   In  I  oolisl^  of   |   tr 
being  driven  by  ■   servrmt  of  the  an-ellant,   rnd  a  bicycle  »1 
appellee  was  riding  on  3"uith  Main  street   in  the  City  of  Rookford. 
The  collision  occurred  rVout   5:30  o'clock  on  the  morninr  of  Februrry 
19,  1930.     As  tbt  two  rehicles  approached  each  other  the  appellee 
was  propelling  his  bicycle  toward  the  north,   on  the  east  side  of 
the  street   and  the  truck  was  being  driven  toward   the  p.ofcth  on  the 
sane  street,   as  they  oarae  near  t~>  Knowlton  street,   which  intersected 
South  Main  Street— at  least,    such  was  the  situation  for  a   «h.->rt 
ti-nr  fore  the  accident.     As  the  oaee  rmist  be  reversed  for  ■  new 
trial,   and   as  ?nany  of  the  circirist-mces  leadinr  to   an*   causing  the 
accident  are  a  matter  of  dispute  hetween  the  parties,  further  parti- 
culars concerning  the  collipi-in  will  mt  be  stated. 

After  exarainlng  the  record  an*   the  briefs,   this  court  hrs 
decided  t"   consider  two  of  the  errors  asainmed  by  the  a* 
for  a  reversal  of  the   judgment.      A   sfctesient  of  the  salient   features 
of  the  case  will   serve  as  a  foundation  open    -  ■   rest  the 

decision  of  the  court. 


I 
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■ 
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One  of  the  material   ouestims  in  the  oase  la  the  loc  tl^n  of 
the   accident,    t'vt   is,   whether  it   ooourr*  intersection  of 

'th  Uain  and  Knowlton   street «,    or   't    I   olr-o*   couth  of   Fnowlt^n 
street,      "he  testimony  is  in  conflict  on  thie  point,   and  there  are 
alao   circumstances  in  the  evidence  ttom  whioh  deduction-?  may  be 
fair  ly  dra*n  to   p^ts  lish  the  plaoe  of  the  accident.     The  testimony 
of  the  appellee   and   the  testimony  of  the  ti-iok  driver   ar*   lr  op- 
position  on  the  materil   meat  ion  whether  or  not  the  head-lights 
on  the  truck  were  lirhted   <  nd  whether  the  truok  was  hetnr  driven  upon 
the  epat  or  west  side  of  the  center  of  Jouth  Xain  street  prior  to 
and   at  the  tine  of  the  accident.      It   is  undisputed  that  at  the  time 
of  the  collision,   -nd  prior  thereto,   that  the  appellee  was  riding 
his  bicycle  «pe*  the   street  without    ■  Light  u  >on  ?;he  fr^nt  thereof 
In  violation  nf   an  ordinance  of  the  City  of  f'ockford.      It  is  a  Matter 
of  contention  between  the  parties  "9  to  whether  the   |p|  el"1  e«  was   in 
the  exerciae  of  reasonable  care  for  his  own  personal   safety  when  the 
evidence  shows  his  violation  if  the  ordinance  and  the  faota,  proved 
by  the  evidence,   tend  It    show  thrt  the  truck  wns  maklnc  a  loud  noise 
and  its  lights  were  turned  on  before  and  at  the  time  of  the  collision. 
There  is  evidence  in  the  case  to  prove  th-t   it  was  fop-.ry  at  the  time 
of  the  accident. 

The  second,   thi.r1   umI  fourth  instructions  criven  to   the    jury  at 
the  reoueot  of  the  ro-ellee  are  in  two  respec  ,     -d  the 

riving  of  these  instructions   in  the  form  in  which  they   p*    e-r 
their  affeot  u^on  the    Iury  under  the  facta   la  the  ca*e,   Is   assifmed 
as  error  by  the-  p  t. 

Inot-ruoti^n  numb  r  two  told  the  Iury  Ifeftt  wn  tv>>ijrh  the  Jury 
Sieved  thrt  the  aopellee  was  rldl-^  his  bieyelp  without  I  11 
in  viol: t ion  of  the  city  ordinance,  yet,  unless  the  jury  further  be- 
lieved th-t  the  abaenoe  of  the  li^ht  contributed  to  the  lnlurv,  then 
the  fact  th-t  the  appellee  had  no  right  on  his  bicycle  would  r 
defeat  his  rirht  to  recover,  if  the  Jury  believed  th^t  he  was  other- 
wise ,entitled  to  recover  under  the  evidence  and  jruided  by  the  in- 
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atructions  of  the   oo-jrt.      Inetmotl^n  numb  r  tbr**    stated  t>'t, 
notwithstanding  %h§   f*Ot   th^t   the   appellee  did   not  have  a  lltfht 
on  th<    fror.t  of  his  blevole,   yet   it  was  a  <nip*ti^n  for  the    Wry 
to   determine  froi  all   the   evidence   In   the  can*,    If   thr    anpellee 
was  guilty  of  c>nt-iVM*,->ry  ne*rligenoe,   and  if  the   1ury  believed 
fni  all  the  evidence  th- t  the   appellee  was  not  guilty  of  o~:trl- 
butory  negligence,  then  the   1ury  aho\il<"  find  that  he  w  e   In 
exercise  of  reasonable  care.      Instruction  wmbm   tan  1*11   %1m    lury 
that    even  though   the       try  L«Tw4  tile*  violated    |    - 

city  ordinance  by  not  hoving  a  llffht  on  his  bicycle,   yet,   the    Jury, 
in  determining  Vie  contributory  negligence  Of  tlv  ,  ht 

consider   all  the  facts  and   circumstances   shown  by  the   evidence,   and 
if  the    jury  believed  from  a  preo->n<    -  evidence  that   the 

Ilea  at   t»11  times  prl^r  to  the  oolliPl-n  noted   as  p  reaponaMy 
careful  and  rrudent  rnan  would  h?ve  ordinarily  n'rr  the  anme 

elrcumstnneeo,   then  the  jury  were  instructed  to  find  th??t  the  ap- 
pellee was  not  guilty  of  contributory  negligence,    even  1  a  did 
not   h^ve   a  light  up~>n   the   front  of  his  bicycle.      In  no   other  iot- 
iona  Riven  were  other  faots  and   ciroumstpnoea  appearing,  in  the  evidence, 
and  bearing  on  the  cuestlon  of  contributory  negligence,  mention      . 

e  nuestlon  of  thf  contributory  ncglip-enoe  of  the  appellee 
was  to  be  deoided  by  t  ie   1ury  from  all   the  faots  nnd  circumstances 
appearing  in  tha  evidence  which  were  pertinent   to   th.^t   itoue,   in- 
cludiacr  of  course,   a  determln-.tlon  If  the  vl^l-tlon  of  the  noe 

by  the  apoallee  proximately  contributed  to  the  accident   in  rhich  tha 
apnellee  was  injured.      (Jeneary  v.   0.   A   I.   Traction        .  '1. 

392)      The  viol  if  the  ordinance  was  one  *c  the   faots   p-o ear- 

ing in  the  evidence  to   be  considered  by  the   1ury  In  deciding  the 
oue^ti-m  of  contributory  negligence,  but   it  was  not  the  o~ly  Material 
element   shown  by  the  evidence   —  oertalning  t"*  th  t   onestl^n. 
vithoutindi  any  view  ef  t'  w%  on  tha  ruaatl^- 

fret   relative  t^   +he  care  exercised  by  the  <**  for  Mo  own 


- 
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safety,   It  may  be  pointe  "ithout  Injustice  to   either  party, 

t   tfei  TlilaAlOB  •!    l"tai  ordinanoe  by  the  apnellee  was  an  1-ioortant 
t   In  the  oaae  bearing  on  tbe  nu*«tlon  of  contributory  neglijrene*. 
Considering  ill   the  fnote  in  the  evidence, 

the  '   t^p  vi  of  the  or  |  Y)y  the   aopellee   should 

not        jf.     een  atated   In  the  three  instructions  end  by  their  follow- 
ing terms  mlninlse'*  the  aot  of  the   i     el'ee  in  v-  r<*in- 
anoe.      ButruatlOM  III   such  form  "hrvtt  been  disapproved  by  the  supreme 
Court.     The  tendency  of  Instructions  of  that  <-•       ■                      -~>  minimize 

7«lght  to  be  riven  to   each  Particular  Item  ao   singled  out,    --n^ 
so  to  minimise  the  weight  of  all   the  evidence.      (People  vs.   Spnulding, 
309   Iln.  ;      Jouth  JMcago   City  Ry. ,  v.   rmfresne,   ?00  ill.  456; 

Slaolc  ▼.   Harris,   POO   111.   96).      In  sn  instruction,    "it    ir  n^t  proper 
to  direct  attention  to   a   si*flwle  item  of  evidence  whloh  in  itself 
alone,    *ould  not  be  conclusive.     That  might  be  done  in  any  case 
as  to   every  si^crla  item  of   evidenoe  not   oo-.ol  mlve  in  itself,  with 

effect  to  destroy  the  aggregate  eff  *  ct  of  all  the  evidence." 
Drda  v.   Drda,   299   111.    273.' 

An  understanding  of  the  rjrln  features  if  1  'tretes 

th^t   the  existence  of  negligence,   Aether  of  the   appellant  or  the 
appellee,   depended  uoon  |  vrri^tv  of  circumstances,   considered 
as  Isolated  occurrences,  but  +,her,    an!   in  visa  or  their  re- 

lsti  n  to   ~>nd  reaction  upon  each  other.     To  drew  a  ■  i  ^n  as 

to  the  conduct  of  the  parties  und«»r  such  cirrrTOstanoe*  tY's  con- 
nected is  of  the  very  essence  of  the    pry  function.      (  .utton  v.    ^ell, 
7~    J.J.    507,   77    |%1.   4°.).      And  this  is  especially  true  when  the 
testimony  on  material  facts  is  in  conflict.     Ap-ly-inr-  tbis  rrinoiple 
of  law,   se  decide  tbe  instructions  nunbere*   flv   and   six,   given  at 
the  reoueit  of  the  appellee,    and  which  directed  a  verdiot  upon  the 
facts  specified   in  the  lnstruoti^np,  are   erroneo  is  as  not   including 
disputed  mrteri-1   elements  of  fret   th-t    the  truck   f^   trsvrl1.nr-  at 
a   slow  rate  of  speed,   carried  lights  *hlch  were  turned  on,    >  nd  that 
the  truck  made  a  loud  noise  as  It   r      roi  ~hed  the  a  oellee. 
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Frn  what  it    i«   cl^ar  thnt    I 

pt  the  lnatruotina  <nentl->ned  wpb  reversible  I  tllastfl 

aaBi^ed  Of  the  giving  of  thepe  I— tllllWM  must   he   miRtrlned. 

The  evUen^f     |     arterial  facta  in  the  cnae  conflict,   - 

the  (MnfM  >a  of    -redibility  of  the  *itne<nea  I  cinp-  Involved   the 
ether  aaaifrned  error  of  the  c  n  el  lent  thot  the  v^r^ict  of  the   1ury 
ie  palpably  ac-alnat   the   *ei"bt  of   P.n  of  the  evidence  in  t^e  cr 
taflMl   be   miBtalne* .     The   jiidRiaent   is  revered   nnd  cnae  re-n^nded.' 

Reveraed  rnd  reminded. 


. 
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STATE  OF  ILLINOIS. 

second  district  I,  JUSTUS  L.  JOHNSON,  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Eecords  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty- 


Clerk  of  the  Appellate  Court 

(65027— 1M— 9-31)  , 


AT  A  TERM  OF  THE  APPELLATE 


Eegun  and  held  at  Ottawa,  on  Tuesday,  the  s^&ond  day#of  February,  in] 
the  year  of  our  Lord  one  thousand  nine  jfhndred  a£d  thirty-two, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present  —  The  Hon.  THOMAS  M.  .TETT,  Presiding  Justice. 
Hon.  FRED  a.  WOLFE,  Justice. 
Hon.  JAMES  3.  BALDWIN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.         ^OO  JL  •  iA.  •  Q_ 
E.  J.  WELTER,  Sheriff.' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
J  5  7932   tne  opinion  of  the  Court  was  filed  in  the 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8463  Ag.  No.  47 

IN  THE 

APPELLATE  OOURT  OF  ILLINOIS 

SECOND  DISTRICT 

October  Term,  A.D.  1931. 


C.  0.  Holmberg,  Olaf  A.  Peterson, 
and  David  Nyherg,  Co-partners 
doine  business  ^s  Highland  Lumber 
&   Fuel  Co . , 

Appellants, 

vs.  Appeal  from  the  Circuit  Court 

of  innebago  County. 
Erick  Lundouist  ,  Selma  Lundouist, 
W.H.  Meyer stein,  Howard  Gordon, 
and  Georgia  ,'ilson, 

Appellees. 


WOLFE,  J: 

C.  0.  Holmberg,  Olaf  A.  Peterson  and  David  Nyberg,  who  had  been 
doing  business  under  the  trade  name  of  Highland  Lumber  &  Fuel  Company 
brought  suit  in  the  Circuit  Court  of  innebago  County  against  Erick 
Lundauist,  u'.H.  Meyerstein,  Howard  Gordon  and  Georgia  Wilson  to  fore- 
close a  mechanics  lien.  The  bill  alleges  thrt  the  complainants  were 
partners  doing  business  as  Highland  Lumber  &   Fuel  Co.;  that  they  were 
engaged  in  selling  lumber,  mill-work,  building  material,  etc.,  in  the 
City  of  Rockford,  Illinois;  that  on  May  7th,  1929,  Erick  Lundouist, 
one  of  the  defendants,  applied  to  them  to  purchase  certain  lumber 
and  building  materials  for  a  house  to  be  erected  on  premises  described 
in  the  City  of  Rockford,  as  Lots  114  and  115  of  Second  Factory  Addition 
to  the  City  of  Rockford. 

The  bill  further  alleges  that  Lundquist  oirned  the  real  estate  in 
fee  simple  at  the  time  of  the  contract  for  the  purchase  of  the  build- 
ing material;  that  the  contract  entered  into  between  the  petitioners 
and  Lundquist  was  a  verbal  one  by  which  the  petitioners  were  to  furnish 
the  lumber  and  cuilding  materials  for  the  erection  of  ■  house  as 
specified  and  ordered  by  the  said  Lundquist  and  for  the  said  materials 
the  said  Lundquist  should  pay  the  reasonable  and  ciistomary  price 
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therefor  thirty  days  after  the  delivery  thereof;  that  the  petitioners 
made  deliveries  of  lumber  end  building  materials  for  the  construction 
of  said  house  until  about  July  25,  1929.   All  of  said  deliveries  were 
made  upon  the  premises  where  the  building  was  to  be  erected  pnd  des- 
cribed in  the  bill  of  complaint;  that  the  house  was  actually  erected 
upon  said  lots  and  that  the  lumber  and  building  material?  furnished 
by  the  petitioners  were  actually  used  in  the  construction  of  the  said 
house;  that  said  materials  so  furnished  were  all  of  good  Quality  and 
according  to  specif ications,  and  that  the  house  constituted  a.  valuable 
and  oermanent  improvement  uoon  the  premises. 

The  bill  further  alleges  that  the  said  Lundquist  ordered  from 
the  petitioners  all  of  the  lumber  and  materials  so  furnished,  and 
that  an  itemized  statement  together  with  the  reasonable  and  customary 
prices  of  all  the  said  articles  were  attached  to  said  bill,  and 
marked  Exhibit  HAM,  and  made  a  part  thereof;  that  the  total  reason- 
able and  customary  price  for  the  same  was  $939. 70 ;  that  Lundauist 
had  neglected  and  refused  to  pay  the  petitioners  for  the  lumber  so 
furnished,  and  that  they  were  entitled  to  a  lien  upon  the  premises 
for  the  same,' 

It  is  further  alleged  that  on  September  25,  1929,  the  petitioners 
filed  in  the  office  of  the  Clerk  of  the  Circuit  Court  of  Winnebago 
County,  Illinois,  a  claim  for  a  lien  for  the  materials  furnished  afore- 
said, which  claim  was  duly  entered  in  the  lien  docket  of  said  clerk; 
that  a  copy  of  said  claim  was  attached  to  the  bill  and  made  a  part 
thereof.  The  bill  further  alleges  that  the  defendants  Meyerstein, 
Gordon,  and  lilson  have,  or  claim  to  have  some  interest  in  the  premises 
as  purchasers,  mortgagees,  judgment  creditors,  or  otherwise;  that 
the  defendant ,3 elma  Lundquist,  is  the  wife  of  Erick  Lundauist;  that 
she  knew  of  said  improvement  being  made  upon  the  property  aforesaid 
and  assented  thereto,  and  that  any  claims  that  any  of  these  defendants 
had  in  said  premises  were  subordinate  to  the  claim  of  the  petitioners. 

Attached  to  the  bill  of  complaint  was  an  itemized  statement  of 
the  materials  furnished  by  the  complainants  to  the  defendant  Lundquist 
of  the  total  value  of  $939. 70,"  A  copy  of  the  claim  for  a  mechanic's 
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lien  was  also  attached  to  the  bill  and  marked  Exhibit  "B".   In 
this  cl8ira  for  a  lien  the  Highland  Lumber  &  Fuel  Company  is 
designated  a  corporation,  and  the  claim  purports  to  be  filed 
against  H.  W.  fgrerstein  of  Thitehall,  Green  County,  Illinois, 
and  states  that  on  the  7th  day  of  May,  1929,  Lundquist,  a  con- 
tractor, made  and  entered  into  an  oral  contract  with  the  claim- 
ant; that  under  the  terms  of  the  contract  the  claimant  was  to 
furnish  said  contractor  Lundouist,  lumber,  sash,  doors,  trim, 
etc.,  for  a  house  at  2938  Lapey  Street,  and  thpt  the  claimant 
was  to  receive  the  sum  of  $939. 7b;  that  the  complainant  completed 
its  contract  July  25,  1929,  and  there  was  due  to  it,  after  allow- 
ing the  credits  and  deductions  from  said  Lundquist,  $939.70$ 
that  the  claimants  claimed  a  lien  upon  said  lots  Nob.  114  and  115 
of  Second  Addition  to  the  City  of  Rockford  and  the  improvements 
thereon.  The  bill  closes  with  the  usual  prayer  for  relief  and 
summons,  etc. 

Selraa  Lundquist,  wife  of  Erick  Lundquist,  filed  a  separate 
answer  in  which  she  alleges  that  she  does  not  know  of  her  own 
knowledge  that  the  complainant  furnished  the  materials  in  ouestion 
for  the  building,  and  she  is  not,  as  a  matter  of  law,  in  any  way 
liable  for  said  bill  of  poods  alleged  to  have  been  furnished  to  her 
husband,  Erick  Lundouist. 

Erick  Lundouist  filed  his  separate  answer  in  which  he  alleges 
that  on  the  17th  day  of  March,  1930,  he  filed  his  petition  in 
voluntary  bankruptcy  in  the  United  States  District  Court  for  the 
Northern  District  of  Illinois;  that  a  hearing  was  set  therefor  on 
April  14,  1930,  for  the  first  meeting  of  creditors,  and  that  the 
name  of  the  petitioners  herein  was  listed  in  said  bankruptcy  pro- 
ceedings as  a  creditor,  and  that  the  complainant  had  been  given 
notice  of  the  said  bankruptcy  proceedings. 

The  defendant  Howard  Gordon —  whose  interest  in  the  subject 
matter  is  not  shown —  filed  a  general  and  special  demurrer  to  the 
bill  of  complaint  and  assigned  several  causes  therefor.  The  cause 
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came  on  for  hearing  on  the  bill  and  demurrer,  -nd  the  court  sus- 
tained the  demurrer  and  gave  the  complainants  leave  to  amend  the 
bill. 

The  complainants  filed  an  amendment  to  the  original  bill  by 
adding  thereto  the  allegations  that  Erick  Lundauist  was  engaged 
in  the  contracting  business  generally,  but  he  was  the  owner  of  the 
property  in  mi.estion  at  the  time  he  ordered  and  at  the  time  said 
goods  were  furnished  to  him;  that  he  divested  himself  of  the  title 
to  said  premises  in  some  manner  unknown  to  the  complainants  after 
t  e  date  of  the  contract  and  after  the  materials  for  the  building 
had  been  furnished  to  him  by  the  complainants.  The  bill  further 
alleges  thnt  the  Highland  L\iraber  &  Fuel  Company  was  a  partnership 
and  was  not,  and  never  had  been,  a  corporation;  and  that  there  was 
no  corporation  by  that  name;  that  in  the  claim  for  the  lien  re- 
ferred to ,  the  partners  of  the  Highland  Lumber  A  Fuel  Company  were 
erroneously  described  as  a  corporation;  and  that  the  said  C.  0. 
Holmberg,  who  signed  said  claim  for  the  lien,  was  at  the  time  thereof 
employed  by  the  petitioners  as  their  agent.  That  the  designation 
of  the  Highland  Lumber  &  Fuel  Company  as  a  corporation  was  not  for 
the  purpose  of  misleading  any  one  or  depriving  anyone  of  their 
rights,  or  for  the  purpose  of  gaining  any  advanta*  e,  but  was  wholly 
an  error.  That  the  claim  for  lien  was  not  filed  upon  the  theory 
that  the  defendant  Erick  Lundauist  was  a.  contractor,  or  a  sub- 
contractor, but  it  was  filed  upon  the  theory  that  he  was  the  owner 
of  the  premises  at  the  date  of  entering  into  the  contract  and  that 
there  was  due  to  the  complainants  from  said  Lundquist  the  sum  of 
$939.70.' 

To  the  amended  bill  of  complaint  Howard  Gordon  filed  his  de- 
murrer and  assigns  as  reasons  therefor  substantially  the  same  reasons 
as  filed  to  the  first  demurrer.  The  court  on  a  hearing  sustained  the 
demurrer  to  the  bill  of  complaint  as  amended,  and  entered  an  order 
that  the  complainant's  bill  of  co  rplaint  be  dismissed  for  want  of 
equity.  To  which  order  the  complainants  have  perfected  an  appeal 
to  this  court. 
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The  only  quest  i  o  i  presented  to  t  rJs  c:urt  is  vzhether  the  bill 
states  a  good  cause  of  action.   The  first  clause  of  the  r>emurrer 
asserts  that  the  claim  for  lien  filed  in  this  case  purports  to  be 
filed  by  the  Highland  Lumber  ;i  Fuel  Company,  I  corporation,  while 
the  bill  of  complaint  states  thrt  said  Highland  Lumber  &  Fuel  Company 
is  a  co-partnership,  doing  business  under  thnt  name,  and  that  such 
variance  in  the  description  of  the  petitioner  i=-  a  fat^l  discrepancy. 
In  our  opinion  this  is  not  a  fatal  discrepancy.   It  has  been  held 
thrt  an  exhibit  is  not  any  part  of  the  complaint,  and  defects  therein 
cannot  be  reached  by  demurrer.   (Schroth  vs.  Black,  50  App.  p,  171) 

The  purpose  of  a  bill  of  complaint  is  to  give  notice  to  the 
opposing  party  or  parties  what,  the  complainants  claim,  Is  their 
cruse  of  action  against  them.   This  bill  set  forth  that  the  Highland 
Lumber  &  Fuel  Company  furnished  certain  buildinr  materials  to  Erick 
Lundauist  to  be  used  in  the  erection  of  a  house  on  certain  described 
premises.  The  claim  for  a  lien  correctly  discloses  the  proper  name 
of  the  complainants  and  it  is  properly  verified  by  one  of  its  members, 
and  agentsf  and  the  statute  has  been  complied  with  in  this  particular. 
We  do  not  see  how  this  error  could  in  any  way  affect  the  merits  of 
the  case,  or  in  what  way  the  defendants,  or  any  of  them,  could  be 
misled  as  to  the  allegations  of  the  amended  bill  of  complaint. 

The  second  ground  for  demurrer  is  that  the  purported  claim  for 
lien  does  not  contain  sufficient  statements  of  the  alleged  contract 
to  support  the  petition  for  lien  filed  in  said  case,  and  is  not 
altered  by  the  original  bill  or  the  amendment  thereto.  We  do  not 
think  there  is  any  merit  in  this  contention. 

The  third  assignment  of  demurrer  is  that  the  said  claim  for  lien 
discloses  on  its  face  that  the  said  olaimants  were  sub-contractors 
and  suit  was  not  filed  within  four  months  of  the  date  of  the  maturity 
of  said  indebtedness  as  required  by  statute.   It  is  true  that  in  the 
claim  it  is  said  that  appellant  claims  a  lien  against  ".  H.  Meyerstein 
and  Lundquist,  and  Lundquist  is  descried  as  a  contractor, but  nothing 
in  the  claim  for  lien  supports  the  position  of  Cordon  that  the  claim- 
ants are  sub-contractors  and  that  Lundquist  was  acting  as  a  contractor 
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rather  than  owner  at  the  time  the  contract  was  made.   Ye  think 
there  is  no  merit  in  this  special  assignment  of  demurrer. 

The  fourth  assignment  is  that  said  amendment  to  the  bill 
is  not  specific  concerning  alleged  divesting  of  title  by  the 
defendant  Eriok  Lund qui st.   If  this  becomes  material  we  think  it  will 
be  a  matter  of  proof  and  not  of  pleading.   "e  do  not  believe  it  is 
any  reason  for  demurrer,  nor  material  to  the  issues  in  the  case. 

The  fifth  oause  for  der.urrer  is  th~t  the  purported  claim  for 

lien  is  vague,  indefinite  and  insufficient  in  law  or  equity  to 

support  any  asserted  lien,  or  to  protect  the  lien  rights  of  the 

complainants.   The  claim  for  such  a  mechanic's  lien  filed  in  this 

case  is  possibly  not  drawn  with  as  much  exactness  and  carefulness 

as  it  could  have  been  done,  yet,  for  all  praotjcal  purposes  we 

deem  it  sufficient  to  show  to  anyone  what  is  charged  in  the  bill 

and  give  to  them  all  the  information  required  by  the  statute  to  be 

shown,  and  in  our  opinion  it  is  a  substantial  compliance  wit*  the 
statute. 

The  sixth  cause  of  demurrer  is,  that  the  complaint  is  vague, 

indefinite  and  uncertain.   If  deem  this  is  without  merit  for  the 

reason  above  stated. 

The  statutes  creating  mechanic's  liens  are  freouently  said  to 
be  subject  of  a  strict  construction.  This,  however,  refers  to  matters 
of  substance  and  not  to  mere  formalities.  A  claim  for  a  lien  which 
meets  the  substantial  reauirements  of  the  statute  should,  in  our 
opinion,  not  be  defeated  by  immaterial  matters  which  do  not  go  to 
the  merits  of  the  case.  The  statute  in  express  terms  provides  that 
a  mechanic's  lien  shall  not  be  defeated  as  to  the  actual  amount  due 
because  of  error  in  amount  due,  or  even  if  an  overcharge  is  made, 
if  no  fraud  is  shown.  The  purpose  of  a  mechanic's  lien  appears  to 
be  to  give  notice  to  the  world  of  the  existence  of  the  lien,  rather 
than  the  absolute  certainty  of  the  actual  rights  of  the  parties  . 

In  this  case  thi  amended  bill  set  forth  that  the  filing  of  the 
•lata  as  a  partnership  was  a  mistake  and  that  no  fraud  was  intended, 
or  any  advantage  meant  to  be  taken  of  anyone.  We  do  not  see  how  any 
of  the  defendants  could  be  misled,  or  damaged  by  this  mistake,  since 
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they  were  advised  fully,  both  froa  tlie  Vlala  itself  gad  WW  -mended 
bill  of  complaint  of  the  actual  claim  dtie  J      plaiaasta  rnr1  what 
the  contract  was  that!  was  entered  into.   The  place  where  the  lumber 
was  delivered  ■ad  every  detail  th;^t  was  necessary  is  ~-et   forth  to 
adviae  them  of  the  claim  of  the  petitioners.   (Richards  vs.  Concord 
Apartment  House  Co.,  93  Aop.  303;  Interstate  Buildinr  Association 
vs.  Ayers,  177  111.  9;   duller  vs.  Schroth,  153  111.  437;  Smith  vs. 
Adcock,  ?^9   App.  ?77;  Glencoe  State  Hank  vs.  Oole,  General  No.  8358, 
decided  in  this  court  at  this  terra. 

In  onr  opinion  the  court  erred  in  sustaining  the  demurrer  to 
the  amended  bill  of  complaint,  end  in  dismissing  the  bill  for  want 
of  equity.   The  decree  should  be  reversed  ?nd  cause  remanded  t3  the 
trial  court  with  directions  to  overrule  the  demurrer  to  the  bill. 

Reversed  and  remanded  with  direction.' 


- 
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STATE  OF  ILLINOIS, 

second  district  I,  JUSTUS  L.  JOHNSON.  Clerk  of  the  Appellate  Court,  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  the  keeper  of  the  Records  and  Seal  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  said  Appellate  Court  in  the  above  entitled  cause. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set  my  hand  and  affix  the  seal  of  said 

Appellate  Court,  at  Ottawa,  this day  of 

— in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  thirty-. 


Clerk  of  the  Appellate  Court 

(G5027— 1M— 9-31)  ,    — 
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General  No.  8597  Agenda  No.  50 

October  Term,  A.  D.  1931 

JANE  CHUMARD,  Appellee, 

vs. 

FRANK  N.  GOODMAN,  et  al.,  Co-Partners,  doing 

business  as  PARLOR  MARKET,  Appellants, 

Appeal  from  Circuit  Court,  Macon  County 

ELDREDGE,  J . 

This  is  an  appeal  to  reverse  a  judgment  in  the 
sum  of  $5000.00  rendered  on  a  verdict  of  a  jury  in 
an  action  on  the  case  brought  to  recover  personal  in- 
juries received  in  an  automobile  accident. 

The  declaration  charges  that  appellants  owned  an 
automobile  truck  which  through  the  negligence  of  its 
servant  collided  with  the  automobile  in  which  appel- 
lee was  riding  resulting  in  certain  injuries  sustained 
by  her.  At  the  commencement  of  the  trial  it  was  ad- 
mitted by  appellants  that  its  servant  drove  its  truck- 
in  a  careless  and  negligent  manner  against  the  auto- 
mobile in  which  the  plaintiff  was  riding  and  that 
through  the  negligence  of  the  defendants  and  their 
servant  in  so  driving  the  truck  the  plaintiff  sustained 
injuries  and  that  the  plaintiff  at,  before  and  daring 
the  time  of  the  accident  was  without  fault  on  her  part 
and  that  the  injuries  to  her  were  the 
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direct  and  proximate  cause  of  the  negligence  complain 
ed  of.  The  only  question  which  the  jury  had  to  de- 
termine in  consequence  of  the  above  stipulation  wa9 
the  extent  of  the  damages  received  by  appellee.  As 
a  result  of  the  accident  the  automobile  in  which  ap- 
pellee was  riding  was  turned  over  on  its  side  an.! 
she  was  found  lying  partly  on  the  back  cushion  and 
partly  on  the  rear  door  and  appeared  to  be  uncon- 
scious. She  was  taken  to  a  hospital  in  an  ambulance 
and  Dr.  Teaman  and  Dr.  Rose  were  called  to  attend  to 
her.  They  arrived  in  about  thirty  minutes  and  by  the 
time  she  had  recovered  consciousness.  Dr.  Rose  testi- 
fied that  when  he  arrived  at  the  hospital  he  discovered 
that  appellee  had  sustained  lacerations  of  the  head, 
particularly  over  the  left  eye,  also  a  contusion  of  the 
head,  over  the  frontal  area,  and  she  also  had  sustain- 
ed two  fractured  ribs  on  the  left  side;  that  she  had  a 
very  definite  tenderness  in  the  lower  left  chest  over 
the  points  of  fracture  of  the  ribs  and  the  skin  there 
was  slightly  discolored;  that  she  was  not  unconscious 
at  that  time  but  was  apparently  suffering  consider- 
ably from  her  contusions  and  cuts  which  she  mani- 
fested by  her  restlessness  and  statements  that  she 
was  suffering;  that  he  had  nothing  to  do  with  sewing 
up  the  cuts  but  that  was  done  by  another  doctor;  that 
she  was  taken  to  the  operating  room  where  the  lact- 
ations to  the  head  were  re- 
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paired  and  where  the  chest  was  strapped  with  ad- 
hesive; that  she  was  brought  back  to  her  room  and 
remained  in  the  hospital  three  weeks;  that  he  called 
upon  her  every  day  while  she  was  in  the  hospital ; 
she  suffered  considerable  pain  after  the  Injury  which 
continued  for  some  time  and  she  complained  of  some 
pain  in  her  head  even  when  she  left  the  hospital  but 
she  gradually  improved;  while  in  the  hospital  she  was 
confined  to  the  bed  until  a  few  days  before  she  left 
it,  when  she  was  allowed  to  sit  up  in  a  chair  for  a 
short  time  preparatory  to  her  trip  home;  that  he 
called  upon  her  four  different  times  after  she  went 
out  to  her  sister's  house  where  she  was  living  and  hail 
prescribed  some  medicine  for  her  at  different  times 
which  would  increase  her  appetite  and  strength,  re- 
lieve her  headache  and  pain  and  make  her  more  com- 
fortable. In  answer  to  the  question  with  respect  to 
whether  or  not  she  will  suffer  pain  in  the  future,  or 
otherwise,  he  answered,  "In  my  opinion,  I  couldn't 
say  definitely  how  long  these  symptoms  will  linger, 
because  they  linger  different  lengths  of  time  in  dif- 
ferent cases.  One  cannot  predict  how  long  the  effect 
of  such  an  accident  will  last."  He  further  testified 
that  he  believed  appellee  had  had  a  concussion  of 
the  brain  which  is  a  severe  jarring  of  the  brain  due 
to  the  blow  on  the  head .  In  answer  to  the  question  as 
to  what  effect  a  concussion  of  the  brain  would 
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have  on  appellee  with  respect  to  her  walking,  or  hav- 
ing assistance,  or  in  any  other  respect  he  answered,  "A 
concussion  of  the  brain,  in  a  patient  of  her  age  might 
easily  lead  to  persistent  headaches  and  weakness  for 
some  time."  He  then  testified  that  speaking  with 
reasonable  certainty  that  such  condition  might  affect 
the  patient  for  two  or  three  years.  On  cross  examin- 
ation he  testified  that  it  might  affect  the  patient  a 
less  time  than  that;  that  his  statement  was  a  general 
statement  and  that  there  is  no  reasonable  certainty 
how  long  it  might  happen  in  this  case;  that  the  heal- 
ing of  the  ribs  was  as  desirable  as  could  be  and  had 
made  satisfactory  progress  in  that  regard;  that  after 
two  or  three  months  the  pain  should  disappear  from 
the  broken  ribs;  that  so  far  as  he  knew  he  didn't  be- 
lieve there  was  an  injury  to  the  skull;  that  he  found 
no  injury  to  the  base  of  the  skull  in  any  way;  that 
the  lacerations  on  her  face  have  all  cleared  up  and 
are  healed  completely;  that  the  ribs  are  healed  and 
the  contusion  of  the  scalp  is  healed.  He  further  stat(  d: 
"I  believe  what  she  is  now  suffering  from  is  the  after 
effect  of  the  concussion  of  the  brain,  if  she  had  one; 
I  would  not  say  how  long  that  will  continue,  or 
whether  it  will  continue  at  all  or  not,  no  living  person 
knows . ' ' 

Dr.  Teaman  testified  in  substance  that  when  he 
arrived  at  the  hospital  he  fonnd  the  patient  in  a  con- 
dition of  shock  and 
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somewhat  dazed;  there  was  considerable  blood  about 
the  face,  due  to  lacerations  over  the  eye;  there  was  a 
hematoma,  which  is  a  blood  clot  in  the  scalp  at  the 
back  of  the  head,  on  the  left  side;  there  was  a  general 
bruising  of  the,  face  and  body;  two  fractured  ribs 
on  the  left  side,  low  down,  approximately  the  seventh 
and  eighth;  the  patient  was  complaining  of  pain  and 
she  had  a  rather  weakened  pulse;  she  was  conscious, 
but  principally  dazed  anil  not  conversational;  he  sut- 
ured the  wound  and  strapped  the  chest  to  help  splint 
the  fractured  ribs;  the  lacerations  on  the  forehead 
were  irregular  and  he  continued  to  see  the  patient 
up  to  the  15th  of  November;  while  she  was  at  the 
hospital  he  saw  her  daily  and  saw  her  after  she  left 
the  hospital  twice  and  made  an  examination  of  her 
condition  at  these  times.  He  further  testified  as  fol- 
lows: "In  a  patient  of  the  age  and  obese  condition  of 
Mrs.  Chumard,  the  period  of  recovery  is  undoubtedly 
being  considerably  prolonged.  I  wouldn't  venture  to 
say  whether  it  would  be  for  the  rest  of  her  natural 
life  or  for  a  period  of  years —  to  make  a  positive  state- 
ment. It  is  my  opinion  that  there  will  be  some  evi- 
dence of  reactions  from  this  injury  for  the  rest  of  the 
patient's  natural  life."  He  further  testified  that  he 
had  an  x-ray  made  which  showed  no  evidence  of  any 
fracture  of  the  bones  of  the  skull  and  further: — "Coi; 
sidering  this  patient's  age,  and  her  obese 
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condition,  there  is  no  positive  way  of  saying  in  days, 
months,  or  years,  how  long  a  period  the  recovery  may 
he  protracted ;  it  may  be  cleared  np  shortly,  but  1  don 't 
expect  that  to  be  the  case;  with  reasonable  certainty, 
1  can  say  that  some  of  this  patient's  distress  or  dis- 
turbances will  undoubtedly  last  for  a  good  many 
years;  the  symptoms  1  am  talking  about  now  are  par- 
ticularly the  unsteady  gait,  and  the  tendency  to  head- 
ache; those  occasionally  clear  up  within  a  year  or  so, 
but  more  often  in  younger  individuals." 

Appellee  herself  testified  that  she  was  a  widow 
and  had  lived  with  her  sister  and  brother-in-law  for 
the  past  fifteen  years.  She  further  testified: — "After 
I  got  out  of  the  hospital  my  head  was  a  whirling,  and 
my  vision  has  never  been  clear  since,  and  my  ribs',  I 
suppose  it  is  the  ribs,  it  is  the  pain  in  my  side,  1  have 
that  all  the  time;  I  try  to  read  but  in  a  shoit  time  the 
letters  blur,  and  then  I  can't  see,  and  neither  do  I  con- 
centrate; after  walking  or  standing,  it  is  mostly 
stumbling,  and  I  don't  do  very  much  walking;  I  usual- 
ly get  hold  or  something,  or  get  near  where  I  can  get 
hold  of  something  when  I  walk;  I  have  a  dizzy  sen- 
sation in  my  nervous  system  or  head  when  I  do  stand 
up  or  walk;  T  have  fallen  down;  I  am  just  weak  all 
over . ' ' 

Appellee  further  testified  that  before  the  acci- 
dent she 
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had  splendid  health;  cooked,  washed  dishes,  tidied  up 
the  house,  made  beds,  made  the  fire  in  the  grate,  and 
eould  walk  a  couple  of  miles  at  a  time  without  tiring 
herself;  before  the  accident  her  eyes  were  all  right  to 
read,  or  otherwise,  and  she  could  read  as  long  as  she 
wanted  to;  that  she  now  has  pain  almost  all  the  time 
and  doesn't  sleep  very  well. 

Appellee's  testimony  in  regard  to  her  physical 
condition  before  and  after  the  accident  is  corroborated 
by  that  of  her  sister  and  brother-indaw .  Appellant 
placed  on  the  stand  two  surgeons  who  testified  as  ex- 
perts to  a  hypothetical  question  propounded  to  them 
that  in  their  respective  opinions  the  physical  and 
mental  conditions  of  which  apellee  now  complains  are 
all  subjective  symptoms  and  if  real  are  but  temporary 
and  not  permanent. 

The  Court  instructed  the  jury  that  in  the  consid- 
eration of  damages  they  might  allow  the  same  for 
permanent  injuries'  and  the  giving  of  this  instruction 
is  assigned  as  error.  It  is  the  universal  rule  that  in 
cases  of  this  character  only  such  damages  as  are 
reasonably  certain  to  ensue  may  be  considered  for  the 
purpose  of  allowing  compensation  for  permanent  in- 
juries, future  pain  and  suffering.  Consequences'  of  an 
injury  which  are  merely  speculative  or  possible  are  not 
proper  to  be  considered  in  ascertaining  damages. 
Lauth  v. 
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Chicago  Union  Traction  Co.,  244  111.  244;  Amann  v. 
Chicago  Consolidated  Traction  Co.,  243  111.  263;  Lyons 
v.  Chicago  City  Ry.  Co.,  258  111 .  75 .  The  resulting  in- 
juries which  plaintiff  now  claims  to  suffer  are  head- 
aches, dizziness,  sleeplessness  and  inability  to  walk 
on  account  of  the  dizziness.  These  are  all  subjective 
symptoms.  She  received  her  injuries  November  3, 1930. 
The  trial  was  had  March  11,  1931,  thus  a  little  over 
four  months  had  elapsed  at  the  time  of  the  trial  from 
the  time  she  received  the  injuries.  Counsel  for  appel- 
lee cite  the  case  of  North  Chicago  Street  Ry.  v.  Shreve, 
171  111.  438  in  support  of  their  contention  that  the 
instruction  was  proper  under  the  evidence  as  it  ap- 
pears in  this  case.  In  that  case  it  appears  that  three 
years  had  elapsed  after  the  injury  before  the  case  was 
tried  and  the  plaintiff  in  that  case  testified  that  as  a 
result  of  the  injury  she  had  a  miscarriage  and  her 
condition  was  critical,  her  misery  was  so  intense  that 
she  was  kept  under  opiates;  that  since  that  time  she 
had  been  almost  a  total  wreck  and  had  had  pains'  in 
her  womb  and  ovaries  most  all  the  time,  is  very  nerv- 
ous and  is  seldom  or  never  without  a  headache.  The 
Court  in  that  case  held  that  the  symptoms  having  con- 
tinued for  a  period  of  three  years  was  evidence  that 
they  were  permanent  and  sustained  an  instruction  al- 
lowing damages  for  permanent  injuries.  In  the  case 
at  bar  all  the  physical 
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injuries  appellee  had  received  had  completely  healed 
and  according  to  the  testimony  of  the  doctors  could 
not  cause  any  pain  or  suffering.  In  our  opinion  the 
evidence  does  not  show  with  reasonable  certainty  that 
she  will  suffer  any  permanent  injuries  from  the  acci- 
dent, and  for  this  reason  the  instruction  permitting 
the  jury  to  assess  damages  for  the  same  was  en-oneous. 
Counsel  for  appellant  also  claim  that  the  Court  erred 
in  admitting  two  photographs  of  the  automobile  in 
which  appellee  was  riding  in  the  condition  it  was 
after  the  injury  occurred.  We  have  examined  these 
photographs  and  they  simply  show  that  on  the  right 
side  the  front  fender  was  bent  and  the  rnnning  board 
more  or  less  broken  and  on  the  left  side  the  rear  fender 
was  bent  and  the  running  board  practically  broken  off. 
We  do  not  see  how  these  photographs  could  have  in- 
fluenced the  jury  in  estimating  the  damages  for  the 
injury  to  appellant.  If  it  was  error  to  admit  them, 
it  was  harmless. 

For  the  error  in  giving  the  instruction  referred 
to,  the  judgment  is  reversed  and  cause  remanded . 

Reversed   and  Remanded. 

Pasre  0 
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General  No.   8544  Agenda  No.   52 

C.  A.  CALLAN,  Defendant  in  Error, 

vs. 
WM.  C.  HIBERLY,  Plaintiff  in  Error. 

Writ  of  Error  to  City  Court  of  the  City  of  Pana. 

NIEHAUS,  P.  J. 

In  this  case  a  writ  of  error  is  prosecuted  from  a 
Judgment  for  $342.50  rendered  against  the  Plaintiff 
in  Error,  William  C.  Hiberly,  in  the  City  Court  of 
Pana.  A  Jury  was  waived  by  the  parties;  and  there 
was  a  trial  by  the  Court . 

The  only  errors  argued  in  the  briefs  filed  by  the 
Plaintiff  in  Error  are,  that  the  findings  of  the  Court 
are  manifestly  against  the  weight  of  the  evidence;  and 
that  improper  and  incompetent  evidence  was  admitted 
and  considered  by  the  Court  in  the  trial  of  the  case. 
Inasmuch  as  the  Bill  of  Exceptions  has  been  stricken 
from  the  record,  the  errors  referred  to  are  not  open 
for  consideration  in  review  of  the  cause  in  this  Court . 
Miller  v.  Houke,  1  Scam.  501;  Weinberg  v.  Dean.  152 
III.  App.  122;  Weber  v.  Sneeringer,  247  111.  App. 
294;  Miller  V.  Glass,  118  111.  443.  All  Errors  assigned 
and  not  argued  are  waived.  Barr  v.  Livingston,  251 
111.  330.  Murgic  v.  Ft.  Dearborn  Casualty  Under- 
writers, 245  111.  App.  361;  Roberts  v.  Minier,  240 
111.  App.  518.  Pearce  v.  Miller,  201  111.  188. 

And  for  the  reasons  stated,  under  settled  practice 
in  the  State,  the  judgment  of  the  trial  court  must  be 
affirmed . 

Judgment  affirmed. 


STATE  OF  ILLINOIS. 
APPELLATE  COTJKT 
FOURTH  LI STRICT. 

OCTOBER  TER1  , A. L.  1931. 


TERM  NO.  2. 


AG.  NO.  16. 


HENRY  NICKLAS,Jr., 

Plaintiff  in  Error, 


V. 


j.  o.  Mccormick,  et  ai.. 

Defendants  in  Error. 
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ERROR  TO 
ST.  CLAIR 
CIRCUIT  COURT. 


BARRY,  P.  J.  -  Plaintiff  in  error  averred,  in  his  declaration,  that 
he  was  a  member  of  Belleville  Musical  Union,  #29  of  the  American 
Federation  of  Musicians;    that  on  >iay  G,  1927,  he  was  regularly 
employed  as  a  musician  In  a  certain  orchestra;   • that  on  said  day 
defendants  in  error  conspired  to  wrongfully  injure  him  and  destroy 
his  good  name  In  his  employment,  to  cause  him  to  be  discharged 
from  his  position,  and  to  make  it  impossible  for  hirr  to  get  other  em- 
ployment as  a  musician,  by  wrongfully  expelling  hir  from  the  Union 
and  depriving  him  of  his  membership  without  which  he  would  be  u.able 
to  secure  employment  because  of  an  agreement  between  theater  bands 
and  orchestras  in  the  city  of  Belleville  to  the  effect  that  they 
would  not  employ  anyone  not  a  member  of  the  Union;   that  through  the 
conspiracy  aforesaid,  he  was  illegally  expelled  without  notice  or 
hearing  or  notice  of  any  charges  having  been  preferred  against  him; 
that  by  reason  of  the  acts  of  the  defendants  he  was  discharged  f  am 
his  employment  and  sustained  dama  es  to  the  amount  of  $15,000.00. 
At  the  close  of  his  evidence  the  C  urt  directed  a  verdict  in  favor  of 
defendants  in  error. 

The  Trial  Board  of  the  Union  consisted  of  nine  members, 
seven  of  whom  were  sued.   During  the  trial  plaintiff  in  error  dis- 
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missed  the  suit  as  to  four  of  the  defendants.   He  acted  as  his  own 
lawyer  and  called  the  three  remaining  defendants  as  witnesses  in 
his  behalf.   Defendant  "alter  Hurst  testifie  that  he  was  chairman 
of  the  Trial  Board  and  did  not  vote;    that  he  was  an  active  member, 
as  president,  as  far  as  his  office  would  allow;   that  other   than 
being  present  at  the  meetings  of  the  Board  and  presiding  he  had 
nothing  whatever  to  do  with  the  matter;   that  he  did  not  rake  any 
talk  to  the  I  embers  of  the  Board  or  make  any  notion  that  resulted 
in  expulsion. 

Defendant  IlcCormick  testified  that  he  -was  secretary 
of  the  Trial  Board;  that  he  was  an  active  r.ember  of  the  Board 
and  took  action  on  the  resolution  for  expulsion,  but  took  no  part 
in  the  discussion  before  the  Board;  that  he  made  no  talk  to  the 
members  about  plaintiff  in  e~ror;  that  he  did  not  make  or  second 
any  motion.  while  he  says  he  took  act  on  on  the  resolution  ,  he 
was  not  asked  whether  he  voted  for  expulsion. 

Defendant  Haramel  testified  that  he  took  an  active 
part  in  the  cr.se  but  did  not  act  in  concert  with  the  other  members 
of  the  Board  in  expelling  plaintiff  in  error.   Fe  was  not  asked 
whether  he  voted  for  expulsion.   No  evidence  was  offered  tending 
to  prove  a  conspiracy  and  the  Court  did  not  err  in  directing  a 
verdict.   The  judgment  is  affirmed. 
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STATE  01  ILLINOIS . 
APPELLATE  COU.T 

FOURTH  DISTRICT. 

OCTOBER  TERM,  A.D.  1031. 


f' 


OILg®. 

FES    1  1932   # 


NO.    41. 


AG.    NO.    28. 


w.    C.    CLARK,   et   al, 

Appellants, 

V. 

HOERING   -  BTJCHHOLZ   CO.    INC.,    et  al, 
Appellees. 


APPEAL  FROM 
KADI SON    COUNTY 


COURT. 
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BARRY,  P.  J.  -  Appellees  occupied  a  store  bu : lding  under  a  lease  which 
expired,  by  its  terirs,  on  ?'ay  1,  1929.    The  lease  contained  a  pro- 
vision that  in  case  the  premises  were  sold  appellees  would  vacate  with- 
in a  year  upon  written  notice.  The  rent  was  593.75  per  month,  in  ad- 
vance.  The  premises  were  sold  and  conveyed  to  C.A.  Caldwell  on  December 
21,  1926,  and  the  purchaser  made  written  demand  for  possession.    He 
leased  the  property  to  appellants  on  January  20,  1927,  for  ten  years. 
The  rent  was  paid  by  appellees  until  June  1,  1927,   They  remained  in 
possession  of  the  property  until  December  1,  1927,  but  paid  no  rent  for 
that  period.   Appellant  sued  to  recover  seven  months  rent,  .$656.25, 
and  there  was  a  verdict  and  Judgment  in  favor  of  appellees. 

Appellees  defense  was  that  appellants  sued  therr  in  forcible 
entry  and  detainer  to  recover  possession  of  the  premises  and  that  appellants 
recovered  a  judgment  which  was  reversed  by  this  Court  in  254  App.  60; 
that  while  said  suit  was  pending  ap  ellants  caused  a  distress  warrant 
to  be  levied  upon  appellees'  stock  of  goods  and  by  reason  thereof 
appellees  were  greatly  damaged.  The  fact  that  appellants  were  not 
successful  in  the  forcible  entry  and  detainer  suit  afforded  appellees 
no  defense  to  this  suit  for  rent.   No  actual  levy  of  the  distress 
warrant  was  made.  No  property  was  taken  from  the  possession  of  appellees 
as  they  promptly  gave  a  forth-coming  bond.  There  was  nothing  more  than 
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a  paper  levy.   The  alleged  levy  was  made  on  or  about  Nover.ber  20, 
1927.   Several  weeks  prior  to  that  tine  appellees  had  decided  to 
deliver  possession  of  the  leased  premises  by  January  1,  1928,  and 
they  had  been  conducting  a  removal  sale,  at  reduced  prices,  since 
October  15,  1927.   After  the  alleged  levy  appellees  further  reduced 
their  prices  and  continued  to  conduct  the  sale  until  about  December 
1,  1927. 

The  only  evidence  ea->   to  the  alleged  damages  sustained 
by  appellees  was  to  the  effect  that  the  total  proceeds  of  the  sale 
were  much  less  than  the  inventory  prices.   There  was  no  evidence  that 
such  alleged  loss  was  due  to  the  alleged  levy*   About  a  month  before 
the  alleged  levy  appellees  had  decided  to  have  the  removal  sale  be- 
fore they  would  go  to  another  location.   Under  the  evidence  in  this 
case  there  could  be  no  damages  from  the  alleged  levy  and  the  judgment 
is  reversed  with  a  finding  of  facts  and  the  cause  is  remanded  with 
directions  to  the  trial  court  to  enter  a  judgment  for  $656,25. 


REVERSED  AND  REMANDED 
WITH  DIRECTIONS. 


The  Clerk  will  insert  in  the 
judgment  the  following :- 
"The  Court  finds  that  appellees  were 
indebted  to  appellants  in  the  warn 
of  $656.25  and  chat  there  is  no 


evidence  tending  to  prove  any 


defense  thereto.'1  ,  — -jr-~~ sf       *"      t Y    J 
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TERM  NO.  47, 


W ill iam  Schwa r  t  z , 

Appellee , 


STATE   OF   ILLINOIS. 
API  ELL7-'       COUB 
FOURTH  /  DISTRICT, 

k   TERM  A 
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AGENDA  NO.  30. 


vs. 

Sarah  A,  ReDhan,  Executrix  of 
the  Estate  of  Edward  L.  Rebhan, 
Anpellant. 


APPEAL  FROM  TEE  CIRCUIT 


COURT  OE  ST.  CLAIR  COUNTY. 
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EDWARDS,  J:-  On  May  22,  1020,  appellee  received  as  part  cf 
his  distributive  share  of  his  mother's  estate,  a  note  for 
$1,300.00,  dated  May  25,  1921,  due  in  three  years,  interest 
at  6$,  executed  by  Edward  L.  Rebhan  and  Sarah  A.  Rebhan, 
husband  and  wife,  to  the  order  cf  Walter  J.  Ruodigcr,  Trustee, 
and  assigned  by  the  payee  in  blank;  the  note  bein^  secured  by 
a  mortgage  executed  by  said  Rebhans  tc  Ruodigcr,  as  trustee. 

On  June  G,  1923,  appellee  called  at  the  office  cf  Rucdigcr 
and  said  he  wished  the  loan  taken  up;  *.:as  told  to  leave  the 
certificate  cf  title  for  continuance,  which  he  did,  taking  a 
receipt  therefor »  He  did  not,  however,  leave  the  note  and 
mortgage,  and  never  at  any  time  delivered  them  tc  Ruediger. 

It  appears  Ruediger  told  the  Rebhans  that  appellee  wanted 
his  loan  paid,  and  arranged  with  the::  to  secure  a  new  loan  to 
take  u"o  the  old  one.  Ec  then  ascertained  that  one  Louis 
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Hertel  would  purchase  the  loan  about  to  be  made;  had  the  papers 
executed  by  the  Rebhans  to  himself,  as  trustee;  sold  and  deliver- 
ed them  to  Hertel,  who  paid  him  $1,300.00  therefor,  which 
amount  Ruediger  converted  to  his  own  use.  In  his  capacity  as 
trustee,  he  satisfied  the  first  mortgage  of  record;  later,  in 
December,  1928,  paid  Schwartz  certain  interest,  without  in- 
forming him  that  the  Rebhans  had  executed  a  now  lean,  or  that 
the  first  mortgage  had  been  released. 

Ruediger,  in  response  to  Schwartz*  inquiries  at  different 
times,  after  the  now  loan  had  been  effected,  gave  him  false 
assurances  that  the  new  loan  had  not  yet  been,  but  was  in  the 
course  of  being  made.  In  the  spring  of  1929  Ruediger  became 
insolvent  and  afterwards  absconded. 

It  is  shown  that  the  Rebhans.  at  the  tine  the  note  and 
mortgage  of  the  second  loan  wore  made,  delivered  them  to 
Ruediger  to  negotiate  and  raise  money  to  pay  the  old  lean, 
and  that  they  did  not  then,  or  at  any  time,  demand  the  return 
to  them  of  the  note  and  mortgage  of  the  first  lean. 

Edward  L.  Rebhan  having  died,  hi:;  widow  was  appointed 
executrix  of  his  will.  Appellee  filed  a  claim  against  the 
estate,  based  upon  the  $1,300.00  note,  which  claim  was 
allowed  by  the  Probate  Court  of  St.  Clair  County.  The  executrix 
appealed  from  the  order  of  allowance,  to  the  Circuit  Court, 
where,  upon  a  hearing,  the  claim  was  again  allowed,  and 
further  appeal  prosecuted  to  this  court. 

Appellant's  position  is  stated  on  page  4  of  her  brief  and 
argument:  "Our  contention  is  that  Rxiediger  was  the  agent  cf 
appellee  to  collect  his  money;  that  appellee,  by  his  conduct, 
treated  Ruediger  as  his  debtor,  and  expected  the  money  to 
pay  his  note  to  come  through  Ruediger,  and  that  when  Ruediger 
received  and  embezzled  the  $1,300,00  received  for  the  new 
note  and  mortgage,  it  was  the  money  of  appellee,  his 
principal,  and  not  the  money  of  the  Rebhans,  who  executed 
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the  note  and  mortgage*"  Following  which,  appellant  argues  that 
Ruediger  was  the  agent  of  appellee,  in  the  collection  of  the 
note..  No  other  preposition  is  raised  or  argued,  hence  the  deter- 
mination of  such  question  decides  the  case. 

Did  appellee  constitute  Ruediger  his  agent  in  the  trans- 
action? Whether  such  agency  existed  was  a  question  of  fact, 
and  appellee  having  asserted  such  as  an  affirmative  defense, 
assumed  the  burden  of  its  proof.  Skakel  v.  Hennessey,  57  111. 
App.,  532.  Chesley  v.  Woods  Motor  Vehicle  Co.,  147  111.  App. 
588, 

Ruediger  had  been  acquainted  with,  and  a  visitor  at  the 
Rebhan  heme  for  fifteen  years  or  more;  had  negotiated  the 
first  loan;  had  collected  from  them  the  interest  on  such  loan 
as  it  accrued;  for  at  least  a  portion  of  the  time,  and  turned 
same  ever  to  the  holder  of  the  note,  while  appellee,  previous 
to  acquiring  the  note  in  question,  never  had  any  dealings  with 
Ruediger. 

Mrs.  Rebhan,  appellant,  testified  that  when  the  second  note 
and  mortgage  were  executed,  she  turned  then  over  to  Ruediger 
for  the  purpose  of  selling,  and  raising  money  to  pay  the  old 
loan.  Ruediger  stated  that  the  papers  were  delivered  to  him 
to  dispose  of  for  the  purpose  of  getting  money  to  pay 
appellee. 

It  thus  appears  that  the  Rcbhans  and  Ruediger  considered 
the  latter  was  acting  as  agent  for  the  former,  in  the  sell- 
ing of  the  now  loan,  and  the  proceeds  of  same,  when  negotiated, 
belonged  to  the  Rebhans ,  and  not  to  appellee. 

It  is  evident  that  appellee  looked  upon  Ruediger  as  the 
representative  of  the  Rebhans,  in  the  making  of  the  second 
loan.  He  had  been  told  by  Ruediger  that  his  clients,  meaning 
the  Rcbhans,  would  have  to  make  a  new  loan,  after  which 
appellee  would  bo  paid.  He  retained  the  custody  of  his  note 
and  mortgage,  informed  Ruediger  he  would  not  surrender  same 
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until  he  received  his  money,  did  not  entrust  thorn  to  Ruediger, 
as  would  be  natural  if  the  latter  v;as  his  agent.  There  is  no 
evidence  which  warrants  the  inference  that  appellee  constituted 
Ruediger  his  agent,  or  regarded  him  as  such. 

Appellant,  by  asserting  that  the  relation  of  principal  and 
agent  existed  between  Ruedigor  and  appellee,  assumed  the  burden 
of  proving  such  fact*  The  evidence,  insteed  of  so  proving, 
establishes  the  contrary,  namely,  that  Rucdiger  was  the 
representative  of  the  Rebhans  in  the  malcing  and  negotiating 
of  the  new  loan;  hence  the  funds  derived  therefrom  belonged 
to  the  latter,  and  not  to  appellee. 

No  other  qu.es ti on  was  raised  upon  this  record,  and  we  are 
of  the  opinion  that  the  Circuit  Court  rightly  decided  the 
issue,  and  properly  allowed  the  claum. 

The  judgment  will  be  affirmed. 


Judgment  affirmed, 


Not  to  be  reported  in  full. 
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